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This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
US.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 


GENERAL ACCOUNTING OFFICE 

4 CFR Parts 91 and 92 

Standards for Waiver of Claims for 
Erroneous Payments of Pay and 
Allowances, and of Travel, 
Transportation, and Relocation 
Expenses and Allowances 

agency: General Accounting Office. 
ACTION: Final rule. 

summary: This rule updates the General 
Accounting Office’s waiver regulations 
at 4 CFR parts 91 and 92 as amended at 
5b FR 49582, Sept. 30,1991, to conform 
the regulations to newly enacted 
legislation raising from $500 to $1500 the 
amount of a claim of the United States 
that agencies may waive. It does not 
affect the separate authority of the 
Director of the Administrative Office of 
the United States Courts to waive 
claims aggregating not more than 
$ 10 , 000 . 

EFFECTIVE DATE: December 5,1991. 

FOR FURTHER INFORMATION CONTACT: 

Robert L. Higgins, Associate General 
Counsel, U.S. General Accounting 
Office, 441 G Street NW„ Washington, 
DC 20548, (202) 275-6410. 
SUPPLEMENTARY INFORMATION: Title VI. 
section 657, Public Law 102-190,105 
stat. 1290, effective December 5,1991, 
increased from $500 to $1500 the amount 
of a claim of the United States arising 
out of an erroneous payment of pay and 
allowances and travel and 
transportation expenses that agencies 
may waive under 5 U.S.C. 5584,10 
U.S.C. 2774, and 32 U.S.C. 716. This rule 
conforms the GAO’s regulations to the 
new limitation. 

List of Subjects 

4 CFR Part 91 

Accounting. Claims, Government 


employees, Military personnel, 
Relocation expenses, Travel and 
Transportation expenses, Wages. 

4 CFR Part 92 

Accounting, Administrative practice 
and procedure, Claims, Government 
employees. Investigations, Military 
personnel, Wages. 

For the reasons set out in the 
preamble, parts 91 and 92 of title 4, 
chapter I. subchapter G, Code of Federal 
Regulations, are amended as follows: 

PART 91—[AMENDED] 

Part 91 is amended as follows: 

1. The authority citation for 4 CFR 
part 91 is revised to read as follows: 

Authority: 31 U.S.C. 711. Interpret or apply 

5 U.S.C. 5584,10 U.S.C. 2774. and 32 U.S.C. 
710, as amended by Pub. L. 99-224, 99 Stat. 
1741. December 2& 1985, Title X. sec. 1009, 
Pub. L. 100-702,102 Stat. 4667, November 19. 
1988, and Title VI, sec. 657, Pub. L. 102-190, 
105 Stat. 1290, December 5,1991. 

2. Section 91.4 is amended by revising 
paragraph (c)(1) to read as follows: 

§ 91.4 Authority to waive. 

• * ♦ * • 

(c) * * * 

(1) May grant waiver in whole or in 
part of a claim of the United States in an 
amount aggregating not more than $1500. 
w hen all of the requirements for waiver 
are met, except that the Director of the 
Administrative Office of the United 
States Courts may grant waiver in 
whole or in part of a claim in an amount 
aggregating not more than $10,000: 
***** 

PART 92—| AMENDED] 

Part 92 is amended as follows: 

1. The authority citation for 4 CFR 
part 92 is revised to read as follows: 

Authority: 31 U.S.C. 711. Interpret or apply 
5 U.S.C. 5584,10 U.S.C. 2774, and 32 U.S.C. 
710, as amended by Pub. L. 99-224, 99 Stat. 
1741. December 28,1985, Title X, sec. 1009, 
Pub. L. 100-702.102 Stat. 4667, November 19. 
1988, and Title VI. sec. 657, Pub. L. 102-190, 
105 Stat. 1290, December 5,1991. 

2. Section 92.2 is amended by revising 
paragraph (c) and by designating the 
concluding text of the section as 
paragraph (d) to read as follows: 

§ 92.2 Where to apply. 
***** 


(c) The agency or department shall 
submit all waiver applications 
aggregating more than $1500 for which 
the agency recommends approval and 
all appeals regardless of the amount for 
consideration by the General 
Accounting Office to: Director, Claims 
Group, General Government Division. 
U.S. General Accounting Office, 
Washington, DC 20548. 

* # % * * 

Charles A. Bowsher, 

Comptroller General of the United States. 

[FR Doc. 91-31163 Filed 12-30-91, 8:45 am) 

BILLING CODE 1610-01 


OFFICE OF PERSONNEL 
MANAGEMENT 

5 CFR Part 831 

Retirement—Service Credit; 
Correction 

agency: Office of Personnel 
Management. 

action: Final rule: correction. 


Summary: This document corrects an 
error made in a final rule under 5 CFR 
parts 831 and 842 published October 29. 
1991 (56 FR 55595). The Office of the 
Federal Register notified OPM that 
§ 831.306(e) should have been listed as 
"revised” rather than "added.” This 
correction provides the proper 
codification instmetion. 

EFFECTIVE DATE: November 29,1991. 

FOR FURTHER INFORMATION CONTACT: 

Patricia A. Rochester, (FTS) 266-0299 or 
(202) 606-0299. 

Office of Personnel Management. 

Constance Berry Newman, 

Director. 

Accordingly, amendatory instruction 2 
appearing in the third column of page 
55595 of OPM’s final rules under part 
831 published on October 29,1991, (56 
FR 55595) is corrected to show 
§ 831.306(e) as being "revised,” not 
"added.” 

[FR Doc. 91-31160 Filed 12-30-91; 8:45 am] 

BILLING CODE 632S-01-II 
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DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

7 CFR Part 907 

[Navel Orange Regulation 726] 

Navel Oranges Grown in Arizona and 
Designated Part of California 

agency: Agricultural Marketing Service. 
USD A- 

action: Final rule. 

summary: This regulation establishes 
the quantity of Califomia-Arizona navel 
oranges that may be shipped to 
domestic markets during the period from 
December 27,1991, through January 2. 
1992. Consistent with program 
objectives, such action is needed to 
establish and maintain orderly 
marketing conditions for fresh 
California-Arizona navel oranges for the 
specified week. Regulation was 
recommended by the Navel Orange 
Administrative Committee (Committee), 
which is responsible for local 
administration of the navel orange 
marketing order. 

effective date: Regulation 726 (7 CFR 
Part 907) is effective for the period from 
December 27,1991. through January 2. 
1992. 

FOR FURTHER INFORMATION CONTACT: 

Christian D. Nissen. Marketing 
Specialist. Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, Agricultural 
Marketing Service. U.S. Department of 
Agriculture, room 2523-S, P.O. Box 
96456. Washington. DC 20090-6456: 
telephone: (202) 720-1754. 
SUPPLEMENTARY INFORMATION: This 
final rule is issued under Marketing 
Order No. 907 (7 CFR part 907), as 
amended, regulating the handling of 
navel oranges grown in Arizona and 
designated part of California. This order 
is effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended, hereinafter referred to as the 
“Act." 

This final rule has been reviewed by 
the Department of Agriculture 
(Department) in accordance with 
Departmental Regulation 1512-1 and the 
criteria contained in Executive Order 
12291 and has been determined to be a 
“non-major’’ rule. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA). the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of the 
use of volume regulations on small 
entities as well as larger ones. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 


business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 

Thus, both statutes have small entity 
orientation and compatibility. 

There are approximately 130 handlers 
of Califomia-Arizona navel oranges 
subject to regulation under the navel 
orange marketing order and 
approximately 4,000 navel orange 
producers in California and Arizona. 
Small agricultural producers have been 
defined by the Small Business 
Administration (13 CFR 121.601) as 
those having annual receipts of less than 
$500,000, and small agricultural service 
firms are defined as those whose annual 
receipts are less than $3,500,000. The 
majority of handlers and producers of 
California-Arizona navel oranges may 
be classified as small entities. 

The Califomia-Arizona navel orange 
industry is characterized by a large 
number of growers located over a wide 
area. The production area is divided into 
four districts which span Arizona and 
part of California. The largest proportion 
of navel orange production is located in 
District 1. Central California, which 
represented about 79 percent of the total 
production in 1990-91. District 2 is 
located in the southern coastal area of 
California and represented almost 18 
percent of 1990-91 production: District 3 
is the desert area of California and 
Arizona, and it represented slightly less 
than 3 percent; and District 4, which 
represented slightly less than 1 percent, 
is northern California. The Committee’s 
revised estimate of 1991-92 production 
is 64.600 cars (one car equals 1.000 
cartons at 37.5 pounds net weight each), 
as compared w’ith 32,895 cars during the 
1990-91 season. 

The three basic outlets for Califomia- 
Arizona navel oranges are the domestic 
fresh, export, and processing markets. 
The domestic fresh (regulated) market is 
a preferred market for California- 
Arizona navel oranges while the export 
market continues to grow. The 
Committee has estimated that about 68 
percent of the 1991-92 crop of 64.600 
cars will be utilized in fresh domestic 
channels (43.650 cars), with the 
remainder being exported fresh (14 
percent), processed (16 percent), or 
designated for other uses (2 percent). 

This compares with the 1990-91 total of 
16,675 cars shipped to fresh domestic 
markets, about 51 percent of that year’s 
crop. In comparison to other seasons. 
1990-91 production was low because of 


a devastating freeze that occurred 
during December 1990. 

Volume regulations issued under the 
authority of the Act and Marketing 
Order No. 907 are intended to provide 
benefits to producers. Producers benefit 
from increased returns and improved 
market conditions. Reduced fluctuations 
in supplies and prices result from 
regulating shipping levels and contribute 
to a more stable market. The intent of 
regulation is to achieve a more even 
distribution of oranges in the market 
throughout the marketing season. 

Based on the Committee's marketing 
policy, the crop and market information 
provided by the Committee, and other 
information available to the 
Department, the costs of implementing 
the regulations are expected to be more? 
than offset by the potential benefits of 
regulation. 

Reporting and recordkeeping 
requirements under the navel orange 
marketing order are required by the 
Committee from handlers of navel 
oranges. However, handlers in turn may 
require individual producers to utilize 
certain reporting and recordkeeping 
practices to enable handlers to carry oul 
their functions. Costs incurred by 
handlers in connection w r ith 
recordkeeping and reporting 
requirements may be passed on to 
growers. 

Major reasons for the use of volume 
regulations under this marketing order 
are to foster market stability and 
enhance producer revenue. Prices for 
navel oranges tend to be relatively 
inelastic at the producer level. Thus, 
even a small variation in shipments can 
have a great impact on prices and 
producer revenue. Under these 
circumstances, strong arguments can be 
advanced as to the benefits of regulation 
to producers, particularly smaller 
producers. 

The Committee adopted its marketing 
policy for the 1991-92 season on June 25. 
1991. The Committee reviewed its 
marketing policy at district meetings as 
follows: Districts 1 and 4 on September 
24.1991. in Visalia, California; and 
District 2 and 3 on October 1.1991, in 
Ontario, California. The Committee 
subsequently revised its marketing 
policy at a meeting on October 15,1991. 
The marketing policy discussed, among 
other things, the potential use of volume 
and size regulations for the ensuing 
season. The Committee considered the 
use of volume regulation for the season. 
This marketing policy is available from 
the Committee or Mr. Nissen. The 
Department reviewed that policy with 
respect to administrative requirements 
and regulatory alternatives in order to 
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determine if the U9e of volume 
regulations would be appropriate. 

The Committee met publicly on 
December 23.1991, in NewhaU. 
California, to consider the current 
prospective conditions of supply and 
demand and recommended, with 7 
members voting in favor. 3 opposing, 
and 1 abstaining, that 800.000 cartons is 
the quantity of navel oranges deemed 
advisable to be shipped to fresh 
domestic markets during the specified 
week. The marketing information and 
dat3 provided to the Committee and 
used in its deliberations was compiled 
by the Committee’s staff or presented by 
the Committee members at the meeting. 
This information included, but was not 
limited to. price data for the previous 
week from Department market news 
reports and other sources, preceding 
week’s shipments and shipments to 
date, crop conditions and weather and 
transportation conditions. 

The Department reviewed the 
Committee's recommendation in light of 
the Committee’s projections as set forth 
in its 1991-92 marketing policy. The 
recommended amount of 800,000 cartons 
compares to the 1,000,000 cartons 
specified in the Committee's shipping 
schedule. Of the 800,000 cartons, 92.67 
peicent or 741,360 cartons are allotted 
for District 1, and 7.33 percent or 58,640 
cartons are allocated for District 3. 
Handlers in Districts 2 and 4 will not be 
regulated as they are not shipping a 
sufficient quantity of navel oranges to 
warrant volume regulation at this point 
in the season. 

During the week ending on December 
19.1991, shipments of navel oranges to 
fresh domestic markets, including 
Canada, totaled 1.796,000 cartons 
compared with 1.991,000 cartons shipped 
during the week ending on December 20. 
1990. Export shipments totaled 129.000 
cartons compared with 260,000 cartons 
shipped during the week ending on 
December 20,1990. Processing and other 
uses accounted for 349,000 cartons 
compared with 405,000 cartons shipped 
during the week ending on December 20, 

1990. 

Fresh domestic shipments to date this 
season total 8,167,000 cartons compared 
with 11,535,000 cartons shipped by this 
time last season. Export shipments total 
954,000 cartons compared with 1,299,000 
cartons shipped by this time last season. 
Processing and other use shipments total 
1,591,000 cartons compared with 
2.497,000 cartons shipped by this time 
last season. 

For the week ending December 19, 

1991. regulated shipments of navel 
oranges to the fresh domestic market 
were 1.761,000 cartons on an adjusted 
allotment of 1,814.000 cartons which 


resulted in net undershipments of 53.000 
cartons. Regulated shipments for the 
current week (December 20 through 
December 26) are estimated at 1,050,000 
cartons on an adjusted allotment of 
1.009,000 cartons. Thus, overshipments 
of 41,000 cartons could be carried 
forward into the week ending on 
January 2.1992. 

The average f.o.b. shipping point price 
for the week ending on DJecember 19, 
1991, was $10.33 per carton based on a 
reported sales volume of 1,472,000 
cartons. The season average f.o.b. 
shipping point price to date is $10.43 per 
carton. The average f.o.b. shipping point 
prices for the week ending on December 
20,1990, was $8.70 per carton; the 
season average f.o.b. shipping point 
price at this time last year was $9.12. 

The Department's Market News 
Service reported that, as of December 
24. demand for first grade size 72s is 
moderate, fairly good for size 88s, and 
good for other sizes. Prices are reported 
as about steady. 

Committee members discussed 
implementing volume regulation at this 
time, as well as different levels of 
allotment. It was reported that weather 
conditions have improved in District 1, 
and that maturity problems are 
continuing to affect some districts. 
Several Committee members 
commented the market is slow, and is 
expected to continue as such through 
the upcoming holiday week. Another 
member commented that inventory 
levels are high at the handler and retail 
levels. Three Committee members 
favored open movement at this time, 
while the majority of Committee 
members favored the issuance of 
general maturity allotment. 

According to the National Agricultural 
Statistics Service, the 1990-91 season 
average fresh equivalent on-tree price 
for California-Arizona navel oranges 
was $7.75 per carton. 119 percent of the 
season average parity equivalent price 
of $8.52 per carton. 

Based upon fresh utilization levels 
indicated by the Committee and an 
econometric model developed by the 
Department, the 1991-92 season average 
fresh on-tree price is estimated at $8.33 
per carton, about 85 percent of the 
estimated fresh on-tree parity equivalent 
price of $7.44 per carton. 

Limiting the quantity of navel oranges 
that may be shipped during the period 
from December 27,1991. through January 
2,1992, would be consistent with the 
provisions of the marketing order by 
tending to establish and maintain, in the 
interest of producers and consumers, an 
orderly flow of navel oranges to market. 

Based on consideration of supply and 
market conditions, and the evaluation of 


alternatives to the implementation of 
this volume regulation, the 
Administrator of the AMS has 
determined that this Gna! rule will not 
have a significant economic impact on a 
substantial number of small entities and 
that this action will tend to effectuate 
the declared policy of the Act. 

A proposed rule regarding the 
implementation of volume regulation 
and a proposed shipping schedule for 
Califomia-Arizona navel oranges for the 
1991-92 season was published in the 
September 30.1991, issue of the Federal 
Register (56 FR 49432). The Department 
is currently in the process of analyzing 
comments received in response to this 
proposal and, if warranted, may finalize 
that action this season. However, 
issuance of this final rule implementing 
volume regulation for the regulatory 
week ending on January 2,1992, does 
not constitute a final decision on that 
proposal. 

Pursuant to 5 U.S.C. 553, it is further 
found and determined that it is 
impracticable, unnecessary, and 
contrary to the public interest to give 
preliminary notice, engage in further 
public procedure with respect to this 
action and that good cause exists for not 
postponing the effective date of this 
action until 30 days after publication in 
the Federal Register. This is because 
there is insufficient time between the 
date when information became 
available upon which this regulation is 
based and the effective date necessary 
to effectuate the declared policy of the 
Act. 

In addition, market information 
needed for the formulation of the basis 
for this action was not available until 
December 24,1991. and this action 
needs to be effective for the regulatory 
week which begins on December 27, 
1991. Further, interested persons were 
given an opportunity to submit 
information and views on the regulation 
at an open meeting, and handlers were 
apprised of its provisions and effective 
time. It is necessary, therefore, in order 
to effectuate the declared purposes of 
the Act, to make this regulatory 
provision effective as specified 

list of Subjects In 7 CFR Part 907 

Marketing agreements. Oranges, 
Reporting and recordkeeping 
requirements. 

For the reasons set forth in the 
preamble. 7 CFR part 907 is amended as 
follows; 

1. The authority citation for 7 CFR 
part 907 continues to read as follows: 

Authority: Secs. 1-19, 48 Stat. 31. as 
amended: 7 IJ.S.C. 601-674. 
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2. Section 907.1026 i9 added to read as 
follows: 

Note.—This section will not appear in the 
Code of Federal Regulations. 

§ 907.1026 Navel Orange Regulation 726. 

The quantity of navel oranges grown 
in California and Arizona which may be 
handled during the period from 
December 27,1991, through January 2, 
1992, is established as follows: (a) 
District 1:741.360 cartons; (b) District 2: 
unlimited cartons; (c) District 3: 58,640 
cartons; (d) District 4: unlimited cartons. 

Dated: December 24.1991. 

Charles R. Brador, 

Director, Fruit and Vegetable Division . 

(FR Doc. 91-31325 Filed 12-26-91; 1:45 pm| 

BfUJftQ CODE 3410-02-* 


Farmers Home Administration 

7 CFR Parts 1807,1822,1823,1890t, 
1927,1941,1943,1944,1945,1951, 
1955, and 1965 

Real Estate Title Clearance and Loan 
Closing 

agency: Farmers Home Administration. 
USDA. 

action: Final rule. 

summary: The Farmers Home 
Administration (FmHA) amends its Real 
Estate Title Clearance and Loan Closing 
regulations. This action will; (1) 
Eliminate gender-biased language. (2) 
eliminate inconsistencies between the 
CFR and the internal FmHA 
Instructions. (3) incorporate 7 CFR part 
1890t, 'Timesaving and Program 
Improvement." into the regulation, (4) 
renumber 7 CFR Parts 1807 to 1927, 
Subpart B. (5) change the title of 7 CFR 
part 1927 to "Federal Statute of 
Limitations and Title Clearance and 
Loan Closing," (6) provide clarification 
of loan approval officials’ 
responsibilities in reviewing preliminary 
title information, (7) increase the 
deductible for liability coverage for 
attorneys, title insurance companies, 
und their employees, (8) eliminate 
certain FmHA forms and develop other 
FmHA forms, (9) eliminate the 
designation process for attorneys and 
title insurance companies. (10) change 
the requirement for describing notes in 
mortgages by specifying that, in most 
cases, only the note(s) for the new 
Loan(s) need(s) to be described when a 
subsequent loan is made and a 
subsequent mortgage is taken, and (11) 
to add a new section to include 
Administrator’s exception authority. The 
purpose of this action is to bring FmHA 
procedures into conformance with title 


evidence requirements accepted by 
conventional lending institutions. 
EFFECTIVE DATE: January 30,1992. 

FOR FURTHER INFORMATION CONTACT: 
Karen Savoie Murray, Senior Loan 
Specialist, Single Family Housing 
Processing Division, Farmers Home 
Administration, USDA, room 5338, 

South Agricultural Building, 14th and 
Independence Avenue, SW., 

Washington, DC 20250, telephone (202) 
382-0099. 

SUPPLEMENTARY INFORMATION: 

Classification 

This final action has been reviewed 
under USDA procedures established in 
Departmental Regulation 1512-1. which 
implements Executive Order 12291, and 
has been determined to be "non-major" 
since the annual effect on the economy 
is less than $100 million and there will 
be no significant increase in cost or 
price for consumers, individual 
industries; Federal, State or Local 
Government agencies; or geographic 
regions. Furthermore, there will be no 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. This action 
is not expected to substantially affect 
budget outlay or to affect more than one 
agency or to be controversial. The net 
result is expected to provide better 
service to rural residents. 

Regulatory Flexibility Act 

This final rule has been reviewed with 
respect to the Regulatory Flexibility Act 
(5 U.S.C. 601-612). The undersigned has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities 
because only the approval method of 
these entities will be altered, not the 
frequency of their use. The self- 
certification method will increase the 
ease and efficiency of approving 
attorneys and title companies for loan 
closing purposes. 

Intergovernmental Consultation 

Programs Affected: These programs/ 
activities listed in the Catalog of Federal 
Domestic Assistance under Numbers: 

10.405 Farm Labor Housing Loans and 
Grants 

10.415 Rural Rental Housing Loans 

10.416 Soil and Water Loans 
10.404 F.mergency Loans 

10.406 Farm Operating Loans 

10.407 Farm Ownership Loans 
10.410 Low Income Housing Loans 

Catalog Nos. 10.405,10.415, and 10.416 
are subject to the provisions of 
Executive Order 12372, which requires 


intergovernmental consultation with 
State and Local officials (7 CFR part 
3015, subpart V. 48 FR 29112, June 24. 
1983). Catalog Nos. 10.404.10.406.10.407. 
10.410, and non-program loans are 
excluded from the scope of Executive 
Order 12372; 

Environmental Impact Statement 

This document has been reviewed in 
accordance with 7 CFR part 1940, 
subpart G, "Environmental Program." It 
is the determination of FmHA that this 
action does not constitute a major 
Federal Action significantly affecting 
the quality of the human environment, 
and in accordance with the National 
Environmental Policy Act of 1969, Public 
Law 91-190, an Environmental Impact 
Statement is not required. 

Discussion of Comments Received 

The proposed rule published in the 
Federal Register on March 24,1989 (54 
FR 12211), provided for a 60-day 
comment period. The comment period 
closed on May 23,1989, but all 
comments received were considered. 
Thirty comments were received; twelve 
from attorneys who all appeared to be 
designated attorneys under the current 
system, three were from OGC attorneys, 
one from a rural advocacy group, and 
fourteen from FmHA employees at all 
levels. Twenty two respondents 
opposed the proposed changes, all 
based on the removal of the current 
designation system. One State Director 
strongly favored the new system 
because of the volume of attorneys and 
title companies that had to be 
maintained under the designation 
system. The comments are broken down 
as follows: 

Four attorneys and four FmHA 
employees felt that the number of 
attorneys and title companies closing 
FmHA loans would increase under the 
certification system. The Agency feels 
that this is a desirable change because it 
would increase the applicant's options 
for closing agents and introduce 
competition that is expected to keep 
closing costs lower. 

Five attorneys and two FmHA 
employees felt that the new system 
would increase the closing costs that 
would be charged to the applicants. We 
could find no verifiable basis for this 
comment. The intent in increasing the 
allowable insurance deductible was to 
eliminate or reduce the extra insurance 
requirements (and cost) imposed on 
closing agents by the existing 
regulations, and ultimately reduce the 
applicant's closing costs. The new 
requirements should more closely reflect 
the insurance coverage that closing 
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agents are already carrying to close 
conventional mortgages. 

Three attorneys and six FmHA 
employees anticipate a decrease in the 
quality of loan closings. Seven attorneys 
and nine FmHA employees feel the new 
regulation will increase the training 
burden on local offices. Three attorneys, 
one OGC attorney, and five FmHA 
employees felt the new system would 
slow down the loan closing process 
because the County Office would have 
to spend more time to review loan 
closing documents. Since the revised 
regulation is designed to be self- 
instructional, the closing agents will 
have more guidance that they were 
given under the old regulation. One 
employee felt the number of attorneys 
used per County should be limited to 
reduce these potential problems. FmHA 
has determined that there is no fair and 
equitable way to restrict the number of 
settlement agents. Five attorneys stated 
that FmHA closings were significantly 
different from conventional closings, but 
did not explain how this action 
negatively impacted FmHA closings. 
This action makes FmHA paperwork 
and settlement agent requirements more 
like those of conventional lenders. 

Forms have been combined, and in 
many cases simplified. Instructional 
forms manual inserts (not previously 
available) have been developed for all 
closing forms. The new regulation has 
combined 7 CFR parts 1807 and 1890L2, 
for one clear and concise set of 
instructions. The regulation itself can 
now be used for instructing closing 
agents on the procedures FmHA 
requires to close its loans. It is not the 
responsibility of FmHA to train closing 
agents on state real estate law. FmHA 
feels that these comments are 
unfounded. 

Four FmHA employees and five 
attorneys opposed the certification 
system because they felt it would 
increase the burden of work on the 
County Office. All but one respondent 
mentioned verifying the closing agents 
qualifications every time that agent 
closed a loan as a primary cause for the 
perceived increase in work. Under the 
new certification system, proposed 
closing agents will sign a statement in 
which they certify as to their 
qualifications. No further action is 
required by the approval official to 
approve a closing sgent. It has been the 
experience of FmHA that attorneys and 
title companies either had the required 
qualifications, or withdrew their 
designated status. The burden on the 
County Office is expected to be minimal. 

Six attorneys, the rural advocacy 
group, and one FmHA employee disliked 


the bonding and insurance requirements 
set forth in the proposed rule. The 
Agency proposed to increase the amount 
of errors and omissions coverage for 
attorneys from $100,000 to $250,000, and 
increase the allowable deductible from 
$1,000 to $5,000. Fidelity coverage of at 
least $50,000, increased from $10,000, 
must be provided for each individual 
who will have access to the loan funds. 
One attorney felt we should not have 
any requirements for these items and 
claimed he was closing FmHA loans 
now and is not a designated attorney. 
One attorney felt we should require 
malpractice insurance instead of a bond. 
The rural advocacy group and the 
remainder of attorneys felt the proposed 
requirements were still too restrictive 
and discouraged closing agents from 
participating. The FmHA employee felt 
they were too liberal and did not 
adequately protect the Government. The 
Agency feels that the new requirements 
are adequate because they more closely 
reflect the requirements of conventional 
lenders. 

One FmHA employee recommended 
we adopt a system of contracting for 
attorney services, but in that case, the 
attorneys would be hired by FmHA, 
which would give the appearance that 
they were working for FmHA. Two 
FmHA employees felt that the list of 
designated attorneys and title 
companies helped inexperienced 
applicants select a closing agent, and 
eliminating the designation process 
would leave applicants with no 
guidance. The designated attorney 
system was not designated to provide 
advice to applicants. It is for the purpose 
of verifying credentials of closing agents 
who wished to close FmHA loans. The 
same credentials are required under the 
new regulation, but instead of State 
Office verification, the closing agent 
self-certifies that the requirements are 
met. We do not feel that it is the 
responsibility of the Agency to influence 
the applicant's choice of closing agent. 
Doing so would create the appearar.ee 
of a conflict of interest. 

Summary of Other Revisions 

Additional revisions are included in 
this final rule that were not published 
for proposed rule as they clarify the 
intent of the regulation, and changes 
within the scope of internal agency 
management. 

Several definitions were added as a 
result of comments received. Definitions 
for fee simple, closing agent, title, and 
certificate of title were added. The term 
"closing agent" was incorporated in lieu 
of "approval attomey/title company" in 
response to a comment suggesting that 
we use a uniform term throughout 


FmHA regulations. The regulation has 
been restructured to make it clear what 
the FmllA expects the closing agent to 
be responsible for. regardless of whether 
the closing agent is an attorney or a title 
company. This is to avoid the 
appearance that FmHA is requiring title 
companies to practice law, and not 
allowing attorneys to obtain title 
insurance. 

Conflict of interest clauses have been 
clarified, prohibiting closing agents from 
performing closings for family, partners, 
and business associates. Language has 
been added prohibiting closing agents 
from acting on behalf of both the buyer 
and the seller. 

Instructions for rejecting closing 
agents are also included. Instructions for 
releasing loans funds before a prior lien 
ha9 been discharged were removed 
because placing a mortgage on the 
property will not give FmHA the 
required lien priority if the prior 
mortgage has not been discharged. 

List of Subjects in 7 CFR Parts 1307, 

1822,1823,1890t, 1927,1941,1943,1944, 
1945,1951,1955, and 1965 

Loan closing agents. Loan programs— 
Agriculture, Loan programs—Housing 
and community development and 
mortgages. Home improvement Loan 
program—Housing and community 
development. Low and moderate income 
housing—Rental, Mobile homes. 
Mortgages, Deeds of trust, Title 
insurance, Rural housing. Subsidies, 
Foreclosure. Administrative practice in 
procedure. Government acquired 
property. Government property 
management Sale of Government 
acquired property, Surplus Government 
property. Non-profit organizations, 
Credit, Indians, Accounting servicing. 

Therefore, chapter XVIII, title 7, Code 
of Federal Regulations is amended as 
follows: 

PART 1807—TITLE CLEARANCE AND 
LOAN CLOSING (REMOVED] 

1. Part 1807 is removed and reserved. 

PART 1822—RURAL HOUSING LOANS 
AND GRANTS 

2. The authority citation for part 1822 
is revised to read as follows: 

Authority: 42 U.S.C. 1480; 5 U.S.C. 301; 7 
CFR 2.23:7 CFR 2.70. 

Subpart G—Rural Housing Site Loan 
Policies, Procedures, and 
Authorizations 

3. In § 1822.270, paragraph (b) is 
revised to read as follows: 
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$ 1822.270 Technical, legal, and other 
services. 

***** 

(b) Title Clearance and Legal 
Services. For a loan to a public nonprofit 
organization, title clearance and legal 
services will be obtained in accordance 
with instructions from the OGC, 
observing the provisions of subpart B of 
part 1927 of this chapter to the extent 
feasible. For a loan to a private 
nonprofit organization, the provisions of 
subpart B of part 1927 of this chapter 
regarding title clearance and legal 
services will apply. The applicant will 
be encouraged to have the same 
approved closing agent, where practical, 
perform the title clearance work in 
connection with the purchase of the land 
and the sale of the individual sites. 
***** 

4. In § 1822.274, paragraphs (a), (b), 
and (c)(2) are revised to read as follows: 

$ 1622.274 Loan closing. 

(a) Applicable instructions. The 
complete loan docket will be sent to the 
OGC for loan closing instructions. RHS 
loans will be closed in accordance with 
applicable provisions of Subpart B of 
Part 1927 of this chapter, and State 
Instructions which supplement this 
Instruction, and closing instructions of 
the OGC, and with the assistance of the 
approved attorney, representatives of 
the title insurance company, or local 
attorney, whichever is appropriate. 

(b) Mortgage. Unless the OGC 

determines the Form to be 
inappropriate, real estate mortgage Form 
FmHA 1927-1 (state). “Real Estate 
Mortgage for — ," will be used 

for all RHS Section 524 loans modified 
as prescribed by or with the advice of 
the OGC with respect to the name, 
address, and other identification of the 
borrower, the style of execution, and the 
acknowledgement Additional 
paragraphs will be included in the 
mortgage to read as follows: 

The borrower agrees not to discriminate in 
the sale of the dwelling financed under this 
mortgage due to a prospective purchaser’s 
race, color, national origin, sex, religion, age. 
marital status, or handicap. The borrower 
further agrees to comply with all Federal, 
State, or local laws and ordinances 
prohibiting discrimination in the sale of 
housing. The borrower s failure or refusal to 
comply with this agreement will be a basis 
for the FmHA to deny future requests for 
participation in its rural housing programs 
and activities. 

This instrument also secures the 
obligations and covenants of borrower set 
forth in Borrower’s Loan Resolution of 

-(date), which is hereby 

incorporated herein by reference. 

(c) * * * 


(2) The note will be signed in 
accordance with subpart B of part 1927 
of this chapter and the forms manual 
insert for Form FmHA 1944-52 
(available in any FmHA office). 

* • • • • 

5. Section 1822.277 is revised to read 
as follows: 

§ 1822.277 Complaints regarding 
discrimination In opportunity to buy 
developed sites. 

Any applicant wishing to purchase a 
site financed by an RHS loan who 
believes he or she has been 
discriminated against because of race, 
color, national origin, religion, sex. 
handicap, or age, may file a complaint 
with the County Supervisor or State 
Director. Any such complaint will be 
handled in accordance with 5 1944.239 
of pert 1944, subpart E of this chapter. 

8. In § 1822.278, paragraph (g) is 
revised to read as follows: 

$ 1622.278 Special requirements for RHS 
Section 523 loans (loans to organizations 
providing sites for self-help housing). 
***** 

(g) Mortgage . Unless the OGC 
determines the Form to be 
inappropriate, real estate mortgage Form 
FmHA 1927-1 (state). “Real Estate 

-for-(Direct 

Loan),*' will be used modified as 
prescribed by or with the advice of the 
OGC with respect to the name, address, 
and other identification of the borrower, 
the style of execution, and the 
acknowledgement. Additional 
paragraphs will be included in the 
mortgage to read as follows: 

The borrower agrees not to discriminate in 
the sale of the dwelling financed under this 
mortgage due to a prospective purchaser’s 
race, color, national origin, sex, religion, age. 
marital status, or handicap. The borrower 
further agrees to comply with all Federal 
State, or local laws and ordinances 
prohibiting discnmination in the sale of 
housing. The borrower's failure or refusal to 
comply with this agreement will be a basis 
for the FmHA to deny future requests for 
participation in its rural housing programs 
and activities. 

This instrument also secures the 
obligations and covenants of borrower set 
forth in Borrower's Loan Resolution of 

- (date), which is hereby incorporated 

herein by reference. 

PART 1623—ASSOCIATION LOANS 
AND GRANTS-COMMUNITY 
FACILITIES, DEVELOPMENT, 
CONSERVATION, UTILIZATION 

Subpart N—-Loans to Indian Tribes and 
Tribal Corporations 

7. The authority citation for of part 
1823 continues to read as follows: 


Authority: 7 U.S.C. 1989; 5 U.S.C. 301; 7 CFR 
2.23; 7 CFR 2.70. 

8. Section 1823.414 is amended by 
revising the introductory text of 
paragraph (a)(1) and (2) to read as 
follows: 

§ 1823.414 Title to security property. 
***** 

(a) • * • 

(1) Trust property. The applicant will 
request BLA to furnish Title Status 
Reports to the County Supervisor. The 
County Supervisor will review the 
reports in accordance with subpart B of 
part 1927 of this chapter. Form FmHA 
1927-13, “Waiver of Encumbrances, 
Exceptions, and Reservations,” will be 
used as appropriate. The County 
Supervisor will ask the State Director 
for advice if necessary. 
***** 

(2) Nontrust land. Title clearance will 
be obtained in accordance with subpart 
B of part 1927 of this chapter. 

***** 

9. Section 1823.414 (a)(l)(i) is amended 
by changing the reference “Forms 427-1“ 
to read “Forms 1927-1." 

Exhibit A of Subpart N [Amended] 

10. Exhibit A of Subpart N is amended 
by changing the references “Form 
FmHA 427-9" to “Form FmHA 1927-9," 
“Form FmHA 427-10“ to Form FmHA 
1927-10," “Form FmHA 427-13“ to 
"Form FmHA 1927-13,** “Form FmHA 
440-1" to “Form FmHA 1940-1," and 
“Form FmHA 427-1" to “Form FmHA 
1927-1.*' 

PART 1890t—TIMESAVING AND 
PROGRAM IMPROVEMENT 
[REMOVED] 

11. Part 1890t is removed and 
reserved. 

12. A new part 1927 consisting of 
subpart B is being added to read as 
follows: 

PART 1927—TITLE CLEARANCE AND 
LOAN CLOSING 

Subpart B—Rea! Estate Title Clearance and 
Loan Closing 

Sec, 

1927.51 General. 

1927.52 Definitions. 

1927.53 Costs of title clearance and closing 
of transactions. 

1927.54 Requirements for closing agents. 

1927.55 Title clearance services. 

1927.50 Scheduling loan closing. 

1927.57 Preparation of closing documents. 

1927.58 Closing the transaction. 

1927.59 Subsequent loans and/or transfers 
with assumptions. 

1927.00-1927.61 (Reserved) 

1927.62 Voluntary conveyances. 
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Sec. 

1927.63-1927.64 [Reserved) 

1927.65 Additional requirements in 
connection with loans to homestead 
entrymen. contract purchasers of farm 
units from the Bureau of Reclamation, 
and certain American Indians. 

1927.66 Cancellation of loan, assumption, or 
credit sale. 

1927.67-1927.69 [Reserved] 

1927.90 State supplements. 

1927.91 Exception authority. 

1927.92-1927.99 [Reserved] 

1927.100 OMB control number. 

Authoritv: 7 U.S.C. 1989; 42 U.S.C. 1480; 5 
U.S.C. 301; 7 CFR 2.23; 7 CFR 2.70. 

Subpart B—Real Estate Title Clearance 
and Loan Closing 

§ 1927.51 General. 

(a) Types of loans covered by this 
subpart. This subpart sets forth the 
authorities, policies, and procedures for 
real estate title clearance and closing of 
loans, assumptions, voluntary 
conveyances and credit sales in 
connection with the following types of 
Farmers Home Administration (FmHA) 
loans; Farm Ownership (FO), Nonfarm 
Enterprise (FO-NFE), Emergency (EM), 
Operating (OL), Rural Housing (RH), 
Rural Housing Site Loans (RHS), Farm 
Labor Housing (LH), Rural Rental 
Housing (RRH), Rural Cooperative 
Housing (RCH). Soil and Water (SW), 
Indian Land Acquisition Loans involving 
non-trust property, and Non Program 
(NP) loans. This subpart does not apply 
to guaranteed loans. 

(b) Programs not covered by this 
subpart. Title clearance and closing for 
all other types of FmHA loans and 
assumptions will be handled as 
provided in the applicable program 
instructions or as provided in special 
authorizations from the National Office. 

(c) Review by the Office of the 
General Counsel (OGC). When required 
by applicable program regulations, such 
as for multi-family housing (MFH) 
organizations or other complex cases as 
determined by the State Director, the 
State Director will request OGC to 
review the docket and issue closing 
instructions. 

§ 1927.52 Definitions. 

Approval official. The FmHA 
employee who has been delegated the 
authority to approve, close, and service 
the particular kind of loan will approve 
an attorney or title company as closing 
agent to close these loans. If. due to the 
amount of the loan request, the loan is 
approved outside the initiating office; 
the initiating office will approve the 
closing agent before forwarding the loan 
material to the loan approval official. 

Approved attorney. A duly licensed 
attorney who provides title opinions or 


insurance, closes loans, assumptions, 
credit sales and voluntary conveyances; 
and disburses funds in connection with 
FmHA loans. The FmHA approval 
official approves the attorney on a case- 
by-case basis after reviewing the 
attorney’s certification. Attorneys may 
use title insurance to meet the loan 
closing requirements of FmHA. For the 
purpose of this subpart "approved 
attorney" will subsequently be referred 
to as "attorney" or "closing agent." 

Approved title insurance company. A 
title insurance company (including its 
local representatives, employees, and 
agents) that closes loans, assumptions, 
credit sales, and voluntary conveyances; 
provides title insurance; and disburses 
funds in connection with FmHA loans. 
The FmHA approval official approves 
the title insurance company for loan 
closing purposes on a case-by-case 
basis after reviewing the title insurance 
company’s certification. For the purpose 
of this subpart "approved title insurance 
company" will subsequently be referred 
to as "title company" or "closing agent." 

Borrower. The party(ies) indebted 
after the loan, assumption, or credit sale 
is closed. 

Closed loan. A loan is considered to 
be closed when the mortgage is filed for 
record. 

Closing agent. The attorney or title 
company selected by the applicant and 
approved by FmHA to provide closing 
services for the proposed loan. 

Cosigner. A party who joins in the 
execution of a promissory note or 
assumption agreement to guarantee 
repayment of the debt. 

Credit sale. A sale in which FmHA 
provides credit to the purchaser(s) of 
FmHA inventory property. Title 
clearance and closing of a credit sale 
are the same as for an initial loan except 
the property is conveyed by quitclaim 
deed. 

Exceptions. Exceptions include but 
are not limited to recorded covenants, 
conditions, restrictions, reservations, 
liens, encumbrances, easements, rights- 
of-way, leases, mineral, oil, gas and 
geothermal rights (with or without the 
right of surface entry), timber and water 
rights, judgments, pending court 
proceedings, probate proceedings and 
agreements which limit or affect the title 
to the property. 

Fee simple. An estate in land of which 
the owner has unqualified ownership 
and power of disposition. 

FmHA. The United States of America 
acting through the Farmers Home 
Administration of the Department of 
Agriculture. 

Land contract (Contract for Deed). 

This is a contract between the buyer 
and seller of land in which the buyer has 


the right to possession and use of the 
land and over a period of time (usually 
in excess of one year) makes periodic 
payments of a portion of the purchase 
price to the seller. The seller retains 
legal title to the property until the final 
payment is made, at which time the 
buyer will receive a deed to the land 
vesting fee title in the buyer. This is a 
security device whereby the seller 
finances a portion of the purchase price 
for the buyer. 

Mortgage. Real estate security 
instrument; includes deed of trust and 
deed to secure debt. Forms FmHA 1927- 
7 (state), FmHA 1927-11 (state), and 
FmHA 1927-12 (state) will be used to 
secure a mortgage to FmHA. 

Office of General Counsel (OGC). 
Refers to the United States Department 
of Agriculture (USDA) Regional 
Attorney, Associate Regional Attorney, 
or Assistant Regional Attorney, who 
provides legal counsel to FmHA for loan 
making and loan servicing actions. 

Program regulations. Refers to the 
FmHA regulations for the particular loan 
program involved (e.g., 7 CFR part 1944 
subpart A for rural housing loans). 

Quitclaim deed. A transfer of the 
grantors’ interest in the title, without 
warranties or covenants. This type of 
deed is used by FmHA to convey title to 
purchasers of inventory property. 

Seller. Individual(s) or other 
entity(ies) which are conveying 
ownership in real property to an FmHA 
applicant/buyer. 

Title, certificate of title. A certified 
statement as to land ownership, based 
upon examination of record title. 

Title clearance. Examination of a title 
and its exceptions, to assure FmHA that 
the loan is legally secured and has the 
required priority. 

Title defects. Any exception or legal 
claim of ownership (through deed, lien, 
judgment, or other recorded document), 
on behalf of a third party, which would 
prevent the seller from conveying a 
clear title. 

Vendee. The buyer. 

Vendor. The seller. 

Voluntary conveyance. A method of 
liquidation by which title to FmHA 
security is transferred by a borrower to 
FmHA by deed in lieu of foreclosure. 

Warranty deed. A deed in which the 
grantor warrants that he/she has the 
right to convey the property, the title is 
free from encumbrances, and the grantor 
shall take further action necessary to 
perfect or defend the title. 

§ 1927.53 Costs of title clearance and 
closing of transactions. 

The borrower or the seller, or both, 
will be responsible for payment of all 
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costs of title clearance and closing of the 
transaction and will arrange for 
payment before the transaction is 
closed. In voluntary conveyance cases 
to FmHA. these costs will be paid as 
provided in $ 1955.10 (g) of subpart A of 
part 1955 of this chapter. In a case 
involving the purchase or sale of real 
estate, the option or sales contract must 
state who will pay the title clearance 
and closing costs. These costs will 
include any costs of abstracts of title, 
land surveys, attorney’s fees, owner’s 
and lender’s policies of title insurance, 
obtaining curative material, notary fees, 
documentary stamps, recordation costs, 
tax monitoring service, and other 
expenses necessary to complete the 
transaction. 

§ 1927.54 Requirements for closing 
agents. 

(a) General. An attorney or title 
company may act as a closing agent and 
close FmHA real estate loans, provide 
necessary title clearance, and perform 
such other duties as are set forth in this 
subpart. A closing agent will be 
responsible for closing FmHA loans and 
disbursing both FmHA loan funds and 
funds provided by the borrower in 
connection with the FmHA loan. The 
borrower will select his or her closing 
agent. The approval official will approve 
attorneys and title companies on a case- 
by-case basis prior to loan closing and 
without discrimination, based on the 
information supplied by the attorney on 
Form FmHA 1927-19, "Certification of 
Attorney.” or by the title company on 
Form FmHA 1927-20. "Certification of 
Title Insurance Company." FmHA will 
use Form FmHA 1927-2. "Transmittal of 
Form FmHA 1927-19/1927-20." to 
transmit the appropriate form to the 
attorney or title company chosen by the 
applicant. 

(b) Approval of attorneys. Any 
attorney selected by an FmHA applicant 
must submit a completed Form FmHA 
1927-19 to the approval official, who 
will approve on a case-by-case basis 
any qualified attorney who is duly 
licensed to practice law in that State 
and complies with the bonding and 
insurance requirements in this section. 
Any attorney who has been debarred or 
suspended from participation in FmHA 
programs in accordance with FmHA 
Instruction 1940-M (available in any 
FmHA office) will not be approved. 

(1) An attorney must have in full force 
and effect an acceptable liability 
insurance policy for errors and 
omissions in an amount of at least 
$250,000 per occurrence. This liability 
policy may have a deductible of what is 
customary in the area, but not more than 
$5,000 per claim unless prior 


authorization is obtained from the 
National Office on a statewide basis. If 
submitted to the National Office for a 
larger liability deductible, the request 
must be supported with information 
from the state bar showing what is 
customary throughout the state. 

(2) An attorney must have in full force 
and effect a fidelity type bond of at least 
$50,000 or equivalent fidelity type 
protection. If partners, associates or 
members of the attorney’s staff have 
access to the funds in the escrow 
account, each such individual must 
either have a separate fidelity type bond 
to cover any fraudulent or dishonest act 
or such person(s) may be covered by a 
blanket fidelity bond, provided that 
$50,000 of protection is maintained for 
each individual person. 

(c) Approval of title companies. Any 
title company selected by an FmHA 
applicant must submit Form FmHA 
1927-20 to the approval official w f ho will 
approve, on a case-by-case basis, any 
company which issues title insurance 
policies in a form acceptable to FmHA. 
is licensed to do business in the state, is 
not debarred or suspended, and will 
meet the following requirements: 

(1) The title company agrees, in 
writing, that it can furnish a title 
insurance binder and a mortgagee or 
joint mortgagee-owner policy of title 
insurance. 

(2) The title company certifies that it 
has the financial ability to cover losses 
resulting from errors and omissions 
made in its activities as a title company. 

(3) The title company must certify that 
it has fidelity coverage of at least 
$50,000 on each individual who will 
have access to the loan funds, or 
provide an indemnification agreement 
satisfactory to FmHA providing for 
reimbursement to FmHA for any loss 
caused by fraud or dishonesty or failure 
by the attorneys, agents or employees of 
the title company to comply with 
FmHA’s written closing instructions. 

The approval official is authorized to 
approve title companies without each 
certification if the approval official and 
OGC determine that state law imposes 
requirements which give FmHA at least 
equivalent protection. 

(4) The title company agrees that the 
mortgages title policy will be in a form 
acceptable to FmHA and will contain 
only standard types of exceptions and 
exclusions approved in advance by the 
approval official with the advice of 
OGC. If the company issues different 
types of mortgagee title policies the 
approval official will inform the title 
company which types are acceptable. 

(5) The title insurance company 
agrees that the representative who 


supervises the closing of the transaction 
will be authorized by the company to 
receive funds and give receipts for the 
company’s charges. 

(d) Responsibility of approval official. 
In addition to approving closing agents, 
the approval official will inform all 
closing agents used in connection with 
FmHA closing of their duties and 
responsibilities under this subpart, 
applicable state supplements, and any 
changes or additional requirements 
which may be imposed. A package 
containing a copy of this subpart, 
applicable forms, state supplements, and 
other pertinent material will be provided 
to the closing agent as needed. 

(e) Conflict of interest. A closing agent 
who has. or whose spouse, children, 
partners or business associates have, a 
financial interest in the real estate 
which will secure the FmHA debt 
cannot be involved in the title clearance 
or loan closing process. Financial 
interest includes having either an equity, 
creditor or debtor interest in any 
corporation, trust or partnership with a 
financial interest in the real estate 
which will secure the FmHA debt. 
Closing agents will not represent both 
the buyer and seller in FmHA 
transactions, except for credit sale 
transactions. 

(f) Special provisions. Closing agents 
are responsible for 

(1) Having current knowledge of the 
requirements of state laws in connection 
with loan closing and title clearance, 

(2) Advising the State Director of any 
changes in state laws which necessitate 
changes in state mortgage forms and/or 
state supplements, and 

(3) Processing title work and loan 
closings in a timely, professional 
manner. 

(g) Rejecting closing agents . If the 
approval official cannot approve the 
closing agent selected by the applicant 
in accordance with paragraphs (b) or (c) 
of this section, the following actions will 
be taken: 

(1) The closing agent will be notified 
within five business days of the specific 
reasons for rejection. No appeal rights 
are appropriate, as the closing agent is 
not the direct recipient of program 
benefits. 

(2) The applicant will be notified 
within five business days of the 
rejection. It is the applicant’s 
responsibility to decide whether to 
continue with the rejected closing agent, 
if the reasons for rejection can be 
removed before any legal costs are 
incurred, or if another closing agent will 
be selected. 
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§ 1927.55 Title clearance services. 

(a) Responsibilities of closing agents. 
Services to be provided to FmHA and 
the borrower by a closing agent in 
connection with the transaction vary 
depending whether a title insurance 
policy or title opinion is being furnished. 
The closing agent is expected to perform 
these services without unnecessary 
delay. 

(1) Title insurance. A satisfactory title 
insurance binder and mortgagee and 
owner’s title policies in a form 
satisfactory to FmHA and in an amount 
sufficient to adequately secure the 
FmHA mortgage must be provided, 
including any title examination or 
curative action necessary to issue such a 
policy. 

(2) Title opinion. Title opinion 
services will include: 

(i) A review of the legal description 
and title to the security, 

(ii) A preliminary and final title 
opinion or certificate of title, 

(iii) Preparing, obtaining, or approving 
curative material, conveyances, and 
security instruments, 

(iv) Advising the approval official and 
borrower of the nature and legal effect 
of outstanding interests or exceptions 
such as liens, encumbrances, leases, 
easements, convenants, conditions, 
restrictions, reservations, and rights 
relating to mineral, oil, gas, geothermal, 
timber and water rights (including the 
presence or absence of the right of entry 
by the holder of such rights), prior sales 
of part of the property, judgments, 
probate proceedings or pending court 
actions affecting the real property or 
other outstanding exceptions or 
interests to assist in determining: 

(A) Whether the outstanding interests 
or exceptions affect the value of the 
property or its operation, and 

(B) Which exceptions must be 
corrected in order for the borrower(s) to 
obtain good and marketable title of 
record in accordance with prevailing 
title examination standards, and for 
FmHA to obtain a valid lien of the 
required priority. 

(v) Provide copies of these interests 
and exceptions as requested by the 
approval official. 

(b) Initial responsibility of approval 
official. The approval official will 
furnish the closing agent with Form 
FmHA 1927—4, “Transmittal of Title 
Information,” all the information and 
documents called for therein (including 
waivers, easements, and FmHA forms), 
and any information not contained in 
this subpart regarding FmHA policies 
and procedures applicable to the type of 
transaction involved. 

(c) Ordering title sen'ices. The 
approval official will notify the 


borrower and seller, if applicable, that 
an attorney or title company must be 
employed to examine the title and 
perform other services in connection 
with the closing of the transaction. 
Application for title examination or 
insurance will be made by the borrower 
to an attorney or title company. 
Application for mortgage title insurance 
will be on a form which has been 
approved by the approval official. The 
mortgagee policy will be for at least the 
amount of the loan. The United States of 
America will be named as the insured 
mortgagee. Attorney services may be 
requested in the form of FmHA Guide 
Letter No. 1927-1 (available in any 
FmHA office). 

(d) Use of title opinion. If a title 
opinion will be issued, a title 
examination will include searches of the 
records, or certificates from the clerks of 
the appropriate State courts, Federal 
Bankruptcy courts and United States 
district courts, for the period determined 
necessary by local custom, to issue a 
title opinion. A preliminary title opinion 
will be issued to the approval official on 
Form FmHA 1927-9, "Preliminary Title 
Opinion." If that form is not legally 
sufficient in a particular state, an OGC 
approved state form will be used. The 
closing agent will determine: 

(1) All owner(s) of record of the real 
property, 

(2) Whether there are any outstanding 
mortgages, liens, judgments or pending 
suits in Federal or State courts (as 
disclosed by a lis pendens or other 
similar notice of a pending lawsuit), 

(3) Whether there are outstanding 
Federal or State tax claims (including 
taxes which under state law may 
become a lien superior to a previously 
attaching mortgage lien), 

(4) Whether outstanding bankruptcy, 
insolvency, or probate proceedings 
involving any part of the property, 
whether already owned by the 
borrower, or to be acquired by 
assumption or with loan funds, or 
involving the borrower or the seller 
exist. 

(5) If a water right is to be included in 
the security for the loan. The closing 
agent must attach a full legal description 
of the water right, 

(6) If wetlands easements or other 
conservation easements have been 
placed on the property, 

(7) If there are any liens or recorded 
claims which would prevent FmHA from 
obtaining an enforceable mortgage lien 
of the required priority on the security 
property, and 

(8) If there are any exceptions of 
record. 

(e) Use of title insurance. When title 
insurance is to be obtained, the 


approval official will be furnished with 
a title insurance binder disclosing any 
defects in, encumbrances against, and 
exceptions to the title, the conditions to 
be met to make the title insurable, and 
the curative or other actions to be taken 
before closing of the transaction. The 
binder must include a commitment to 
issue a mortgagee title policy in an 
among at least equal the amount of the 
loan. In the case of an assumption 
without a subsequent loan, the existing 
policy may be continued if the coverage 
meets or exceeds the assumption 
balance and the title company agrees in 
writing to extend coverage in full force 
and effect. 

(f) Approval officials responsibilities 
after receipt of preliminary title opinion 
or title insurance binder. Upon receipt 
of the preliminary title opinion or title 
insurance binder, the approval official 
will: 

(1) Check the opinion or binder 
carefully. If any required information is 
omitted, or if the standard form of 
opinion or binder is amended, the 
approval official will return it for 
completion or correction. If the closing 
agent is unable or unwilling to comply, 
the approval official will send the 
opinion or binder with a full explanation 
to OGC through the State Director for 
advice. 

(2) Check the legal description of the 
land, water rights, rights-of-way. 
easements, and other security involved, 
to determine that the description covers 
all of the property rights intended to be 
taken as security. 

(3) Review all exceptions to title 
shown in the preliminary title opinion or 
title insurance binder. The approval 
official will determine which exceptions 
must be modified, eliminated or waived, 
or whether an agreement with prior 
lienholders is necessary or advisable to 
protect FmHA’s interests. If prior 
encumbrance(s) will remain, the 
approval official should obtain and 
review a copy of each to insure that its 
terms are acceptable to FmHA. If an 
option or sales contract which lists 
acceptable exceptions is involved, the 
approval official will determine whether 
the exceptions in the preliminary title 
opinion or title insurance binder are the 
same as those in the option or sales 
contract and inform the applicant of 
discrepancies. 

If the approval official has any doubt 
as to the acceptability or effect of any 
exception, the applicant will be 
requested to obtain a clarification. The 
approval official will consult with the 
closing agent and/or the State Director 
when necessary to determine the 
acceptability of any exception. 
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(4) If the approval official determines 
that any defects cannot be corrected, or 
the effect of certain exceptions on the 
title, suitability, security value, or 
successful operation of the property is 
not clear, and they cannot be corrected 
or eliminated without undue expense, 
the approval official will forward the 
preliminary title opinion or title 
insurance binder to the State Director 
together with comments regarding the 
objectionable features and copies of the 
exceptions when needed. 

(i) If. with the advice of OGC, the 
State Director determines that the 
exceptions will not adversely affect the 
title to the property or its suitability, 
security value, or successful operation, 
the State Director will advise the 
approval official. The approval official 
will then arrange for closing. 

(ii) If the State Director, with the 
advice of OGC, finds that these 
exceptions will adversely affect the title 
to the property, its suitability, security 
value, or successful operation, the State 
Director may waive them conditionally 
and instruct the approval official as to 
how the conditions may be met, or 
instruct the approval official that the 
loan cannot be closed because of the 
defect. 

§ 1927.56 Scheduling loan closing. 

The approval official may arrange a 
closing when he/she determines that 
exceptions shown in the preliminary 
title opinion or title insurance binder (if 
any) will not adversely affect the 
suitability, security value or successful 
operation of the property. 

(a) The approval official will make 
sure that all requirements of subpart I of 
part 1940 of this chapter have been met 
before the loan is closed. 

(b) In arranging for loan closing, the 
approval official will send Form FmHA 
1927-15, “Loan Closing Instructions." to 
the closing agent and at the same time 
send written notification of loan closing 
to the applicant For single family 
housing loans Form FmHA 1927-16. 
“Notification of Loan Closing." will be 
used to notify the applicant 

§ 1927.57 Preparation of closing 
documents. 

(a) Preparation of deeds. The closing 
agent will prepare, complete, or approve 
deeds necessary for title clearance and 
closing of the transaction. FmHA forms 
will be used whenever possible. 

(1) Types of estates for married 
borrowers. If the borrowers are married. 
FmHA prefers, but will not require, that 
title to the real estate will be held in 
such a way that, upon the death of a 
borrower, it will pass to the surviving 
spouse by law to prevent the real estate 


from being tied up in probate 
proceedings. Title may be held in any 
manner that permits obtaining the 
required mortgage. 

(2) Deeds will be prepared as follows: 

(i) Conveyances of title to borrowers 
by parties other than FmHA will be by 
general warranty deed. If a general 
warranty deed cannot be obtained, a 
special warranty deed, quitclaim deed, 
or grant deed may be used if the entity 
providing title clearance (closing agent) 
determines that the deed used will vest 
in the borrower a good and marketable 
title of record. All conveyances by 
FmHA will be by quitclaim deed. 

(ii) The deed to the security property 
will show the exceptions to which the 
title is subject and should, where 
customary, contain a tie-in description 
showing that it covers the same land or 
part of the same land as that designated 
or described in another deed or 
mortgage described specifically by date, 
parties, and recording data. 

(iii) Each deed should recite legal 
consideration. 

(b) Preparation of mortgages. The 
closing agent will insure that all 
mortgages are properly prepared, 
completed, executed, and filed for 
record. Where applicable, the mortgages 
should recite that it is a purchase money 
mortgage. The following requirements 
will be observed in preparing FmHA 
mortgages: 

(1) Real estate mortgage forms. FmHA 
mortgage forms will be used in all cases 
and other FmHA forms will be used 
whenever possible. Form FmHA 1927-1 
(State), "Real Estate Mortgage or Deed 

of Trust For-," will be used for 

all insured and direct loans except 
where Form FmHA 1927-7 (State), "Real 

Estate Deed of Trust for-is 

used for all rural housing loans. These 
forms will be prepared and distributed 
in accordance with state supplements. 
When a loan is made to a homestead 
entryman or to a contract purchaser of a 
farm unit from the Bureau of 
Reclamation, a rider to Form FmHA 
1927-1 (State) will be used per state 
supplement 

(2) Number of copies, (i) The original 
recorded mortgage is to be retained in 
the borrower’s case file unless the 
original mortgage is retained by the 
recorder, and a conformed copy will be 
provided to the borrower. 

(ii) When the original is to be retained 
by the recorder, an original and two 
conformed copies will be prepared. One 
conformed copy will be retained in the 
borrower’s case file and one conformed 
copy will be provided to the borrower. 

(iii) Extra copies of mortgages may be 
needed in individual cases in some 
participation loans, loans on 


reclamation projects, when security is 
taken on trust or restricted property 
involving loans to Native American, and 
other similar situations. 

(iv) The closing agent will distribute 
copies to appropriate parties at loan 
closing or as soon as possible thereafter. 

(3) Persons required to execute 
mortgage. The mortgage will be 
executed by the borrower and all other 
persons having an interest in the real 
property being mortgaged whose 
execution is necessary for FmHA to 
have the required lien priority, (for 
example, a spouse's right of dower or 
curtesy) so that, in the event of default, 
the mortgage will be enforceable against 
ail such interests. Persons signing the 
promissory note and the mortgage will 
use exactly the same names which 
appear on the title. 

(i) When the applicant is a 
corporation or cooperative, the mortgage 
will be executed by the authorized 
officers on behalf of the corporation or 
cooperative. Authorization must be 
granted to the officers by either 

(A) The Articles of Incorporation and 
Bylaws, or 

(B) A duly adopted resolution of the 
board of directors authorizing such 
execution and indicating which officers 
are authorized to execute the loan 
documents on behalf of the corporation/ 
cooperative, unless applicable FmHA 
instruction or state law prohibits. The 
resolution must bear the certification of 
the corporate/cooperative secretary that 
it was duly adopted and not revoked 
and have the corporate seal affixed, if 
applicable, to be acceptable. When 
shareholder approval is necessary the 
resolution must recite that shareholder 
approval has been obtained. 

(ii) When the applicant is a 
partnership, the mortgage must be 
executed by the partners required by the 
partnership agreement to execute loan 
documents on its behalf. 

(iii) When the applicant is a trust, the 
requirements of the trust agreement and 
state law shall control as to who is 
authorized to execute the loan 
documents. 

(4) Date of execution. The mortgage 
will be dated and executed on the same 
date as the promissory note. If 
necessary, the mortgage may be done on 
a different date provided it is not 
executed before the date of the note or 
after the date of closing. 

(5) Title exceptions. The mortgage will 
specifically describe all exceptions it 
will be subject to. if customary under 
local practice or required by state law or 
state supplement. The exceptions will 
normally be shown as part of or 
immediately following the legal 
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description of the land and must be the 
same as shown on the final title opinion 
or mortgagee policy of title insurance. In 
cases where specific description of each 
exception to title is not customary or 
required, these exceptions may be 
described by use of a general statement 
similar to the following (unless 
inconsistent with applicable State law): 
“Subject, however, to all outstanding 
covenants, conditions, restrictions, 
reservations, liens, encumbrances, 
easements, rights of way. leases, 
mineral, oil. gas and geothermal rights 
(with or without the right of surface 
entry), timber and water rights, 
judgments, pending court proceedings, 
probate proceedings and agreements 
which limit the title to the property." 

(6) Releasing or retaining existing 
mortgages in refinancing cases. When 
there is an outstanding FmHA real 
estate mortgage against the property 
and the loan secured by the mortgage is 
being refinanced with the current loan, 
the mortgage for the outstanding loan 
will be superseded and will be released 
at the time of loan closing, unless it is 
necessary under state law to keep the 
existing mortgage in effect to retain a 
valid lien of die same priority for the 
obligation being refinanced. 

(7) Describing notes in mortgages. In 
most cases only the note(s) for the new 
loan(s) needs to be described when a 
subsequent loan is made and a 
subsequent mortgage is taken. The 
note(s) for any unpaid loan(s) secured 
by real estate will not be described in 
the mortgage unless the approval official 
determines: 

(i) It is necessary to do so to protect 
the government’s interest. 

(ii) The description of the unpaid prior 
secured note(s) in the mortgage being 
taken would not result in a higher title 
insurance premium for the new 
mortgage, or 

(iii) State law requires that all original 
notes be presented when Filing a 
security instrument. A State supplement 
should reflect this exception when 
applicable. 

(8) Determining due date of final 
installments. The “Due Date of Final 
Installment" as shown in the mortgage, 
is determined by adding the number of 
years over which the loan is payable to 
the date of the promissory note: for 
example, if the note is dated March 30. 
1987, and the final payment is due and 
payable 20 years from that date, the 
“Due Date of Final Installment" is 
March 30, 2007. 

(9) Alteration of mortgage form. A 
mortgage form may be altered pursuant 
to a state supplement having prior 
approval of the National Office, or in a 
special case, to comply with the terms of 


loan approval prescribed in accordance 
with program instructions. No other 
alterations in the printed mortgage 
forms will be made without prior 
approval of the National Office. Any 
changes made by deletion, substitution, 
or addition (excluding filling in blanks) 
will be initialed in the margin by all 
persons signing the mortgage. 

(10) Special requirements imposed by 
program instructions. Some program 
instructions require that the mortgage 
forms be modified. In such cases, either 
OGC or the approval official will modify 
the FmHA mortgage form as specified. 
The closing agent will make sure that 
the modification has been made prior to 
execution of the mortgage. 

(11) Mortgages on leasehold estates. 
When the FmHA security interest is a 
leasehold estate, unless state law or 
state supplement otherwise provides, 
the Form FmHA 1927-1 (State) or Form 
FmHA 1927-7 (State) will be modified as 
follows: 

(i) In the space provided on the 
mortgage for the description of the real 
property security, the leasehold estate 
and the land covered by the lease must 
be described. The following language 
must be used: "All of borrower’s rqpit, 
title and interest in and to a leasehold 

estate for an original term of_years, 

commencing on , 19_. 

created and established by and between 

-as lessor and owner and 

-as lessee, including any 

extensions and renewals thereof, a copy 
of which lease was recorded/filed in 

book-- page_. as instrument 

number-, in the Office of the 

-(e.g.. County Clerk), for the 

aforesaid county and state and covering 
the following real property:_ 

(ii) Immediately preceding the 
covenant starting with the words 
"should default," the following covenant 
will be added: "( ) Borrower covenants 
and agrees to pay. when due. all rents 
and any and all other charges required 
by said lease, to comply with all other 
requirements of said lease, and not to 
surrender or relinquish, without the 
government’s prior written consent, any 
of borrower’s right, title or interest in or 
to said leasehold estate or under said 
lease while this mortgage remains of 
record." 

(12) Mortgages on land purchase 
contract When the FmHA security 
interest is on a borrower’s interest in a 
land purchase contract OGC will 
provide language to be used to modify 
the Form FmHA 1927-1 (State) or Form 
FmHA 1927-7 (State). 

(c) Preparation of the promissory 
note. The dosing agent will make sure 
that the promissory note (or assumption 
agreement) is completed in accordance 


with the FMI and executed. The 
approval official will determine who is 
to execute the promissory note, 
including cosigners if necessary, in 
accordance with program instructions 
and provide the closing agent with the 
names of these individuals. If the 
applicant is a corporation, partnership, 
or trust, the approval official will 
provide the name(s) and title(s) of the 
individual(s) executing the promissory 
note on behalf of the entity. Any other 
signatures on the note (or assumption 
agreement) needed to insure the 
required security. a9 provided in state 
supplements, will be obtained. Persons 
having a disability of minority or mental 
incompetency, or persons who have not 
been legally admitted for residency in 
the U.S., its territories, or possessions, 
are not to execute the promissory note. 
The date shown on the note will be the 
date it is executed by the borrower 
which may not be later than the date of 
the mortgage. 

(d) Preparation of protective 
instruments. The closing agent will 
properly prepare, complete, and/or 
approve releases and curative 
documents necessary for title clearance 
and closing, in recordable form and 
record them if required. 

(1) Prior lienholder's agreement If 
any liens (other than FmHA liens or tax 
liens to local governmental authorities) 
or security agreements (hereafter called 
"liens"), with priority over FmHA’s 
mortgage will remain against the real 
property securing the loan(s), the 
lienholders must execute, in recordable 
form, agreements containing all of the 
following provisions: 

(i) The prior lienholder shall agree not 
to declare the lien in default or 
accelerate the indebtedness secured by 
the prior lien for a specific period of 
time after notice to FmHA. The 
agreement must: 

(A) Provide that the specified period 
of time will not commence until the 
lienholder gives written notice of the 
borrower's default and the prior 
lienholder's intention to accelerate the 
indebtedness to the FmHA office 
servicing the loan, 

(B) Include the address of the FmHA 
servicing office, 

(C) Give FmHA the option to cure any 
monetary default by paying the amount 
of the borrower's delinquent payments 
to the prior lienholder, or pay the 
obligation in full and have the lien 
assigned to FmHA, and 

(D) Provide that the prior lienholder 
will not declare the lien in default for 
any nonmonetary reason if FmHA 
commences liquidation proceedings 
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against the property and thereafter 
acquires the property. 

(ii) When the prior lien secures future 
advances, including the lienholder's 
costs for borrower liquidation or 
bankruptcy, which under state law have 
priority over the mortgage being taken 
(or a FmHA mortgage already held), the 
prior lienholder shall agree not to make 
advances for purposes other than taxes, 
insurance or payments on other prior 
liens without written consent of the 
State Director. 

(iii) The prior lienholder shall consent 
to FmHA making (or transferring) the 
loan and taking (or retaining) the related 
mortgage if the prior lien instrument 
prohibits a loan or mortgage (or 
transfer) without the prior lienholder’s 
consent. 

(iv) The prior lienholder shall consent 
to FmHA transferring the property 
subject to the prior lien after FmHA has 
obtained title to the property either by 
foreclosure or voluntary conveyance if 
the prior lien instrument prohibits such 
transfer without the prior lienholder's 
consent. 

(2) Notice of foreclosure agreements. 
These agreements will be obtained only 
when required by a state supplement. 

As a precautionary measure, the state 
supplement will require notice 
agreements when OGC determines that 
state law permits junior liens of private 
parties to be extinguished by foreclosure 
of a prior lien without the junior 
lienholder being made parties or being 
given actual notice. The state 
supplement will specify the number of 
day9 within which notice of foreclosure 
is required by the agreement. 

(3) Leaseholds. When the FmHA 
security interest is on a leasehold, the 
approval official must review the lease 
to make sure that it meets the security 
and duration requirements of the 
program instructions. If not, it will be 
necessary* for the landlord and tenant to 
amend the lease to meet these 
requirements at closing. 

(4) Agreement by holder of vendor ’9 
interest under land contract. If the 
buyer's interest in the security property 
is that of a buyer under a land contract, 
it will be necessary for the seller 
(vendor) to execute, in recordable form, 
an agreement containing all of the 
following provisions: 

(i) The vendor shall agree not to sell 
or voluntarily transfer the vendor's 
interest under the land contract without 
the prior written consent of the FmHA 
State Director. 

(ii) The vendor shall agree not to 
encumber or cause any liens to be levied 
against the property. 

(iii) The vendor shall agree not to 
commence or take any action to 


accelerate, forfeit or foreclose the 
buyer’s interest in the security property 
until a specified period of time after 
notifying the State Director of intent to 
do so. This period of time will be ninety 
(90) days unless a state supplement 
otherwise provides. The agreement shall 
give FmHA the option to cure any 
monetary default by paying the amount 
of the buyer’s delinquent payments to 
the vendor, or paying the vendor in full 
and having the contract assigned to 
FmHA. 

(iv) The vendor shall consent to 
FmHA making the loan and taking a 
security interest in the borrower’s 
interest under the land contract as 
security for the FmHA loan. 

(v) The vendor shall agree not to take 
any actions to foreclose or forfeit the 
interest of the buyer under the land 
contract because FmHA has acquired 
the buyer’s interest under the land 
contract by foreclosure or voluntary 
conveyance or because FmHA has 
subsequently sold or assigned the 
buyer’9 interest to a third party who will 
assume the buyer’s obligations under 
the land contract. 

(vi) When FmHA acquires a buyer's 
interest under a land contract by 
voluntary conveyance or foreclosure. 
FmHA will not be deemed to have 
assumed any of the buyer’s obligations 
under the contract, provided that the 
failure of FmHA to perform any such 
obligations while it holds the buyer’s 
interest is a ground to commence an 
action to terminate the land contract. 

(5) Form of agreement . The form of 
prior lienholder’s agreement, 
forbearance agreement, notice of 
foreclosure or assignment, and 
agreement by holder of vendor's interest 
under land contract will be prescribed in 
a state supplement with the concurrence 
of OGC. When only forbearance 
agreements are needed, they will be 
obtained on Form FmHA 1927-8, 
"Agreement with Prior Lienholder," or, if 
that form is not legally satisfactory, on a 
state form having the same title. When 
only notice of foreclosure or assignment 
are required, a separate form for this 
purpose will be used. When both 
forbearance agreements and notices of 
foreclosure or assignment are required. 
Form FmHA 1927-8 may be amended in 
order to serve both purposes, a 
substitute state form may be used for 
both purposes, or Form FmHA 1927-8 
may be used and the notice agreement 
obtained on a separate state form. 

(6) Executing, acknowledging, and 
recording. When an agreement is 
required by paragraphs (d)(1), (d)(2), 
(d)(3), or (d)(4) of this section, the 
closing agent will determine at the time 
of closing that the agreement is properly 


completed, executed, sealed, witnessed, 
acknowledged, and recorded as required 
by state law or state supplement. 

(e) Correction of errors in recorded 
security instruments. A state 
supplement, subject to OGC’s review 
and approval, will be issued to provide 
guidance in correcting error(s) in 
recorded security instruments. 

§ 1927.58 Closing the transaction. 

The closing agent will cooperate wilh 
the approval official, the borrower and 
the seller, and other necessary parties to 
arrange the time and place of closing. 
The closing agent will make sure that 
FmHA obtains a valid mortgage lien on 
the property of the priority required by 
FmHA, subject only to any defects and 
exceptions approved by the approval 
official or State Director. 

(a) Disbursement of loon funds. When 
the closing agent indicates that the 
conditions necessary to close the loan 
have been met, loan funds will be 
forwarded to the closing agent. Loan 
funds will not be disbursed prior to 
Filing of the mortgage for record; 
however, when necessary, loan funds 
may be placed in escrow before the 
mortgage is filed for record and 
disbursed after it is Filed. No 
development funds will be kept in 
escrow by the closing agent after loan 
closing. Loan funds for the payment of a 
lien may be disbursed only upon receipt 
of a discharge, satisfaction, or release 
(or assignment where necessary to 
protect the interests of FmHA). 

(b) Title examination and liens or 
claims against borrowers. The closing 
agent will examine the title for liens 
against the property and claims against 
the borrower from the terminal date of 
the preliminary title examination up to 
and including the time of recording the 
current mortgage. If there are no entries 
of record during the period, except the 
documents required in connection with 
title clearance and any partial release(s) 
or subordination(s) previously approved 
by FmHA, the transaction may be 
closed. If there are other entries of 
record during this period, the 
transaction will not be closed until these 
entries have been cleared of record or 
administratively approved. The closing 
agent will advise the approval ofFicial of 
the nature of such intervening 
instruments and the effect they may 
have on obtaining a valid mortgage of 
the priority required or the title 
insurance policy to be issued. 

(c) Taxes and assessments. The 
closing agent will determine if all taxes 
and assessments against the property 
which are due and payable are paid at 
or before the time of loan closing. If the 
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seller and the borrower have agreed to 
prorate any taxes or assessment which 
are not yet due and payable for the year 
in which the closing of the transaction 
takes place, the seller’s proportionate 
share of the taxes and assessments will 
be deducted from the proceeds to be 
paid to seller at closing and will be 
credited to the amount required to be 
paid by borrower at closing. Certificates 
or receipts should be produced from the 
taxing authorities to show that taxes or 
assessments which are due and payable 
have been paid and, if possible, the 
certificates or receipts, or copies, will be 
kept in the borrower's County Office or 
District Office case file. Appropriate 
prorations as agreed upon between the 
borrower and seller may also be made 
for taxes paid by the seller which are 
applicable to a period after the closing 
date, common area maintenance fees, 
prepaid rentals, insurance (unless the 
borrower is to obtain a new policy of 
insurance) and growing crops. 

(d) Affidavit regarding work of 
improvement —(1) Execution by 
borrower. The closing agent will require 
that a Form FmHA 1927-5, “Affidavit 
Regarding Work of Improvement,” be 
completed and executed (including 
acknowledgment) when a loan is being 
made to a borrower who already owns 
the real estate to be mortgaged. This 
affidavit will be executed by the 
borrower at closing. 

(2) Execution by seller. The closing 
agent will require that Form FmHA 
1927-5 be completed and executed 
(including acknowledgment) by the 
seller when the FmHA is making a loan 
to a borrower to enable the borrower to 
acquire the property (including 
transfers). This affidavit will be 
executed by the seller at closing. 

(3) Legal insufficiency of affidavit 
form . Ii Form FmHA 1927-5 is not legally 
sufficient in a particular state, a state 
form approved by OCC will be used. 

(4) Recording. The affidavit will not 
be recorded unless the closing agent 
deems it necessary and state law 
permits. 

(5) Delay in closing. The loan will not 
be closed if, at the loan closing, the 
seller (in a sale transaction) or the 
borrower (in a nonpurchase money loan 
situation) indicates that construction, 
repair or remodeling has been 
commenced or completed on the 
property, or related materials or services 
have been delivered to or performed on 
the property within the time limit 
specified in the affidavit, unless a state 
supplement otherwise provides. The 
closing agent will notify the approval 
official, who will determine if the work 
of improvement will result in a lien prior 
*o the FmHA lien. The State Director 


will, with the advice and concurrence of 
(XX, provide in a state supplement the 
period of time to be used in completing 
the affidavit 

(e) Completion of closing documents. 
The closing agent will determine that 
deeds, promissory notes, mortgages, 
releases, and other curative instruments 
are completed in accordance with the 
FMI (sealed and witnessed if required 
by state law) and. if necessary, 
acknowledged and fited for record at the 
proper time. 

(f) Assignment of future income. If 
Form FmHA 443-16, “Assignment of 
Income from Real Estate Security." is 
required in a particular case, the 
approval official will prepare the form 
and have it available for execution by 
the borrower when the transaction 
closes. The closing agent will see that 
the form is properly completed, 
executed (sealed and witnessed if 
required by state law), and 
acknowledged by the borrower. 

(g) Return of loan documents to 
approval official after loan closing. 
Within 15 days after loan closing, the 
closing agent will return completed and 
executed copies of Form FmHA 1927-17. 
“Loan Closing Statement," the 
promissory note, all other documents 
required for loan closing (except the 
mortgage), and the final title opinion or 
policy of title insurance to the approval 
official. If the recorded mortgage is 
customarily returned to the borrower or 
closing agent after recording, then it 
must be forwarded to the approval 
official immediately. 

(h) Final opinion or mortgage title 
policy. As soon as possible after the 
transaction has been closed: 

(1) Final opinion. The attorney will 
issue a final opinion to FmHA and the 
borrower on Form FmHA 1927-10, 

“Final Title Opinion." If that form is not 
legally sufficient in a particular state, a 
state form approved by OGC may be 
used. Issuance of the final opinion 
should not be held up pending the return 
of recorded instruments. If it is not 
possible for the final title opinion to 
show the book and page of recordation 
of the FmHA security instrument, the 
words "and is recorded" in paragraph II 
B of Form FmHA 1927-10 may be 
deleted and the following blank space 
completed to show the filing office and 
the filing instrument number if available. 
Attached to the final opinion will be 
required documents then available, 
including any which the approval 
official has furnished to the attorney 
which were not previously returned. The 
attorney will ensure that all recorded 
instruments are forwarded or delivered, 
to the proper parties after recording. The 


certification of title will be forwarded 
for a voluntary conveyance. 

(2) Mortgagee title policy. The closing 
agent will send or deliver the mortgagee 
title policy, with the United States listed 
as mortgage holder, to the approval 
official. The policy will be subject only 
to standard exceptions and those 
outstanding encumbrances, exceptions, 
reservations, and other defects 
approved by the approval official. If an 
owner's policy of title insurance is 
requested, the closing agent will send or 
deliver it to the borrower. The closing 
agent will ensure that all recorded 
instruments are delivered or sent to the 
proper parties after recording. 

(3) Responsibilities of the approval 
official. The approval official will check 
the final title opinion or mortgagee title 
policy to make sure that the lien priority 
required in the loan approval has been 
obtained. Forms FmHA 1927-15 and 
FmHA 1927-17 will be checked to see 
that funds were disbursed as authorized. 
If these conditions have not been met. 
the approval official will report it to the 
State Director for advice. 

(1) Other services of the closing agent. 
(1) The closing agent will assist the 
approval official in preparing, 
completing, obtaining execution, 
acknowledgment, and recording the 
required documents when necessary. 
Standard FmHA forms will be used 
whenever possible. The closing agent 
will keep the approval official advised 
as to the progress of title clearance and 
preparation of material for closing the 
transaction. 

(2) The closing agent will provide 
services for voluntary conveyances as 
set forth in 5 1927.62 of this subpart and 
§ 1955.10 of subpart A of part 1955 of 
this chapter. 

§ 1927.59 Subsequent loans and/or 
transfers with assumptions. 

Title services and closing for 
subsequent loans to an existing 
borrower will be done in accordance 
with previous instructions in this 
subpart, except that: 

(a) Loons closed using title insurance. 
(1) Title insurance will only be obtained 
when: 

(1) Additional land is being acquired. 

(ii) An initial loan is being refinanced 
with a subsequent loan, or 

(iii) An additional loan is being made 
where the prior secured loan was not 
subject to title clearance (e.g. where the 
prior loan was secured by the best 
mortgage obtainable). 

(2) When a new mortgage title policy 
is required: 

(i) it will cover the entire real property 
which is to secure the loan, including the 








K7480 Federal Register / Vol. 56, No. 251 / Tuesday. December 31, 1991 / Rules and Regulations 


eal property already owned and any 
additional real property being acquired 
by the borrower with the loan proceeds. 

(ii) Title insurance coverage will be 
obtained for the entire amount of any 
subsequent loan plus the amount of any 
existing loan being refinanced. If the 
existing loan is not being refinanced, the 
»\ew mortgage policy will insure only the 
amount of the subsequent loan. 

(b) Loans closed using title opinions. 
Unless the approval official is aware of 
problems with or discrepancies in the 
original title opinion, the title will be 
researched back to the date of the last 
FmHA mortgage except when the 
conditions of § 1927.59 (a)(l)(i). (ii). or 
(iii) exist, or the closing agent 
determines that a more extensive search 
is necessary. In these cases the title will 
be examined in accordance with 

§ 1927.55 of this subpart. 

(c) Title services required in 
connection with assumptions. This is set 
forth in subparts A, B, and C of part 1965 
of this chapter as appropriate for the 
loan type. 

§ § 1927.60-1927.61 I Reserved) 

§ 1927.62 Voluntary conveyances. 

When a borrower offers to convey 
security, the approval official will 
process and close the transaction 
according to § 1955.10 of subpart A of 
part 1955 of this chapter. The closing 
agent will issue a certification of title 
stating that title is vested in the United 
States of America subject only to FmHA 
liens or prior liens previously approved 
by FmHA under § 1955.10 of subpart A 
of part 1955 of this chapter. 

§ § 1927.63-1927.64 IReservedl 

§ 1927.65 Additional requirements in 
connection with loans to homestead entry- 
men, contract purchasers of farm units 
from the Bureau of Reclamation, and 
certain American Indians. 

Whenever loans or assumptions are 
subject to agreements with other 
agencies (e g. loans to or assumptions by 
homestead entrymen, American Indians, 
or contract purchasers from the Bureau 
of Reclamation) the title clearance and 
closing of the transaction will be 
handled in accordance with special 
instructions issued by FmHA and/or 
other parties involved applicable to the 
type of transaction, as well as those of 
this subpart. The special instructions 
may be in form of a Memorandum of 
Understanding with the advice and 
approval of OGC. 

§ 1927.66 Cancellation of loan, 
assumption, or credit sale. 

If it is determined that the transaction 
will not be closed, the approval official 


will promptly notify the borrower and 
the following parties who are involved 
in the case at the time the determination 
is made: The seller, attomey(s), OGC, 
and the title company. 

§ § 1927.67-1927.89 IReservedl 

§ 1927.90 State supplements. 

The state supplement issued pursuant 
to this subpart will have prior National 
Office approval and will be the 
minimum necessary to comply with 
state laws. 

§ 1927.91 Exception authority. 

The Administrator may. in individual 
cases, make an exception to any 
requirement provision of this subpart 
which is not inconsistent with 
applicable law or opinion of the 
Comptroller General. The Administrator 
may exercise this authority upon written 
request from the State Director or an 
Assistant Administrator provided the 
Administrator determines that 
application of the requirement or 
provision would adversely affect the 
Government’s interest. Request for 
exception must be supported with 
documentation to explain adverse effect 
on the Governor’s interest, proposed 
alternative courses of actions, and show 
how the adverse effect will be 
eliminated or minimized if the exception 
is granted. 

§§ 1927.92-1927.99 IReservedl 

§ 1927.100 OMB control number. 

The reporting requirements contained 
in this regulation have been approved 
by the Office of Management and 
Budget and have been assigned OMB 
control number 0575-0147. Public 
reporting burden for this collection of 
information is estimated to vary from 5 
minutes to 1.5 hours per response, with 
an average of .38 hours per response, 
including time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Send comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
Department of Agriculture, Clearance 
Officer, OIRM, room 404-W, 
Washington, DC 20250; and to the Office 
of Management and Budget, Paperwork 
Reduction Project (OMB* 0575-0147), 
Washington, DC 20503. 

PART—1941 OPERATING LOANS 

15. The authority citation for part 1941 
continues to read as follows: 


Authority: 7 U.S.C. 1989; 5 U.S C. 301: 7 CFR 
2.7.3 7 CFR 2 70. 

Subpart A—Operating Loan Policies, 
Procedures, and Authorizations 

§ 1914.19 lAmended] 

15a. In § 1941.19, paragraphs (b) is 
amended by changing the reference 
“Form FmHA 427-1’* to read “Form 
FmHA 1927-1.” 

Exhibit A of Subpart A [Amended! 

15b. Exhibit A of subpart A part 1941 
is amended under the “Form No.” 
columns, by changing ”427-8” to read 
”1927-8”; by changing ”427-9” to read 
”1927-9”; and by removing the line that 
begins with ”427-5”. 

Subpart B—Closing Loans Secured by 
Chattels 

16. Section 1941.84 is amended by 
revising paragraphs (c) and (f) to read as 
follows: 

§ 1941.84 Title clearance and closing 
requirements. 

***** 

(c) When real estate is taken as 
security, title clearance and loan closing 
requirements will be carried out in 
accordance with subpart B of part 1927 
of this chapter. 

***** 

(f) Each real estate lien will be taken 
on Form FmHA 1927-1 (state). ’’Real 

Estate Mortgage for - unless a 

State supplement requires the use of 
another Form. 


PART 1942-ASSOCIATIONS 

16A. The authority citation for part 
1942 continues to read as follow: 

Authority: 7 U.S.C. 1989; 5 U.S.C. 301; 7 CFR 
2.23; 7 CFR 2.70. 

Subpart A—Community Facility Loans 

§ 1942.17 [Amended] 

16b. § 1942.17(j)(4)(i)(B) is amended in 
the introductory text by changing the 
reference “Form FmHA 427-9” to read 
“Form FmHA 1927-9”; and by changing 
the reference “Form FmHA 427-10” to 
read “Form FmHA 1927-10”. 

PART 1943—FARM OWNERSHIP, SOIL 
AND WATER AND RECREATION 

17. The authority citation for part 1943 
continues to read: 

Authority: 7 U.S.C. 1989; 5 U.S.C. 301; 7 CFR 
2 23; 7 CFR 2.70. 
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Subpart A—Insured Farm Ownership 
Loan Policies, Procedures and 
Authorizations. 

§ 1943.19 [Amended] 

18. In S 1943.19, the second sentence 
of paragraph (b)(3)(ii), paragraph (b)(4), 
and the first sentence of the 
introductory text of paragraph (b)(5) are 
revised to read as follows: 

§ 1943.19 Security. 

• « • • • 

(b) * * * 

(3) * * * 

(ii) * * * Any agreements needed wiU 
be obtained as provided in subpart B of 
part 1927 of this chapter. 

(4) The approved closing agent or the 
OGC will furnish advice on obtaining 
security when a life estate is involved. 

(5) Any loan of $10,000 or less may be 
secured by the best lien obtainable 
without title clearance or legal service 
as required in subpart B of part 1927 of 
this chapter provided the County 
Supervisor believes from a search of the 
County records that the applicant can 
give a mortgage on the farm. * * # 

* * * * * 

§ 1943.32 (Amended] 

19. In § 1943.32, paragraph (a) is 
amended in the column titled "FmHA 
Form No." by changing "427-8" to read 
"1927-8". 

20. Section 1943.34(a) is revised to 
read as follows: 

§ 1943.34 Requesting title service and 
accepting option. 

• * • • • 

(a) The County Supervisor will 
request the applicant to obtain title 
clearance as provided in subpart B of 
part 1927 of this chapter, when required, 
if this has not been done. 
***** 

21. In § 1943.35, paragraph (c)(2) is 
revised to read as follows: 

§ 1943.35 Action after loan approval. 
***** 

(c) * * * 

(2) Interested parties will be notified 
of Lhe cancellation as provided in 
subpart B of part 1927 of this chapter. 
***** 

22. In § 1943.38. paragraph (a) is 
revised to read as follows: 

§ 1943.38 Loan closing actions. 
***** 

(a) Real estate mortgage loans . When 
a loan is to be secured by a real estate 
mortgage, it will be closed in 
accordance with the applicable 
provisions of subpart B of part 1927 of 


this chapter except as modified for loans 
of $10,000 or less in § 1943.19(b)(4). 

* • • • • 

§ 1943.38 [Amended] 

22a. In § 1943.38, paragraph (f)(3) is 
amended by changing the reference 
"Form FmHA 405-1" to read "Form 
FmHA 1905-1". 

Exhibit A of Subpart A [Amended] 

23. In Exhibit A of subpart A, 
paragraph II D 1 is amended in the first 
sentence by changing "Form FmHA 427- 
1" to read "Form FmHA 1927-1." 

Subpart B—Insured Soil and Water 
Loan Policies, Procedures, and 
Authorizations 

24. In § 1943.69, the second sentence 
of paragraph (b)(3)(ii), paragraph (b)(4) 
and the first sentence of the 
introductory text of paragraph (b)(5) are 
revised to read as follows: 

§1943.69 Security. 
***** 

(b) 

( 3 ) * * * 

(ii) * * * Any agreements needed will 
be obtained as provided in subpart B of 
part 1927 of this chapter. 

(4) The approved closing agent or 
OGC will furnish advice on obtaining 
security when a life estate is involved. 

(5) Any loan of $10,000 or less may be 
secured by the best lien obtainable 
without title clearance or legal services 
as required in subpart B of part 1927 of 
this chapter, provided the County 
Supervisor believes from a search of the 
county records that the applicant can 
give mortgage on the farm. 4 * * 
***** 

25. Section 1943.84 is amended by 
revising the first sentence to read as 
follows: 

§ 1943.84 Requesting title service. 

When the loan is approved and real 
estate will serve as security, the County 
Supervisor will request the applicant to 
obtain title clearance as provided in 
subpart B of part 1927 of this chapter, 

when required if this has not been done. 

* * * 

26. In § 1943.85, paragraph (c)(2) is 
revised to read as follows: 

§ 1943.85 Action after loan approval. 
***** 

(C) • • • 

(2) Interested parties will be notified 
of the cancellation as provided in 
subpart B of part 1927 of this chapter. 

***** 

27. In § 1943.88, paragraph (a) is 
revised to read as follows: 


§ 1943.88 Loan closing actions. 
***** 

(a) Real estate mortgage loans . When 
a loan is to be secured by a real estate 
mortgage, it will be closed in 
accordance with the applicable 
provisions of subpart B of part 1927 of 
this chapter except as modified for loans 
of $10,000 or less in paragraph 
1943.69(b)(5). 

***** 

PART 1944—HOUSING 

28. The authority citation for part 1944 
is revised to read as follows: 

Authority: 42 U.S.C. 1480: 5 U.S.C. 301; 7 
CFR 2.23; 7 CFR 2.70. 

Subpart A—Section 502 Rural Housing 
Loan Policies, Procedures, and 
Authorizations 

29. In § 1944.18, paragraphs (a)(3), 
(b)(4), and (b)(ll) are revised to read as 
follows: 

§ 1944.18 Security requirements. 

(a) * * * 

(3) The provisions of subpart B of part 
1927 of this chapter regarding title 
clearance and the use of legal services 
are complied with. 

lb) * * * 

(4) Best mortgage obtainable . Loans of 
$7,500 or less scheduled for repayment 
in not more than 15 years from the date 
of the note must be secured by a 
mortgage, except as provided in 
paragraph (b)(1) of this section, but title 
clearance and the use of legal services 
in accordance with subpart B of part 
1927 of this chapter are not required. 

The best mortgage obtainable without 
use of these procedures will be 
sufficient unless the loan approval 
official determines that the procedures 
in subpart B of part 1927 of this chapter 
are necessary to assure repayment or 
accomplish the objective of the loan. 
Evidence of ownership must comply 
with § 1944.24 (d)(2). 
***** 

(11) Land purchase contract. When 
the ownership interest is by virtue of a 
land purchase contract, a prior 
lienholder’s agreement must be obtained 
as required by subpart B of part 1927 of 
this chapter. 

***** 

30. In § 1944.24, the first sentence of 
paragraph (d)(1) and the fourth sentence 
of paragraph (d)(2) are revised to read 
as follows: 

§ 1944.24 Technical services. 
***** 

(d) * * * 
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(1) When real estate will be taken as 
security except on a best mortgage 
obtainable basis (including a mortgage 
on a leasehold), title clearance and legal 
services for making and closing the loan 
will be provided in accordance with 


subpart B of part 1927 of this chapter. 

• * • 

(2) * * * Proof of ownership need not 
be as much as that required by Subpart- 
B of Part 1927 of this chapter. * * * 

31. In § 1944.30, paragraph (a) is 
amended in the column titled “Form 


No.’* by changing “FmHA 427-8“ to read 
“FmHA 1927-8** and by revising the line 
beginning with the words “FmHA 427-9“ 
to read as follows: 

§ 1944.30 Preparation of loan docket 

M # * # 


Fofm No. 

Name of form 

Total No. No. signed 

of copies by borrower 

Loan 

docket 

Copy for borrower 

# 

• • • 

• 

• 

* 

FmHA 1927-9 

.. Preliminary Title Opinion. 

.... 2 __ 

1-0 

1-C (approved attorney). 

• 

• • • 

• 

• 

• 


32. In S 1944.30, paragraph (b)(5) is 
revised to read as follows: 

5 1944.30 Preparation of loan docket 
# • • • * 

(b) * * * 

(5) Agreements from prior lienholders, 
if any, when necessary to comply with 
5 1944.18(b)(6) and subpart B of part 
1927 of this chapter. 


§1944.31 [Amended] 

33. Section 1944.31(d)(1) is amended 
by changing the phrase “part 1807 of this 
chapter (FmHA Instruction 427.1)*' to 
read “subpart B of part 1927 of this 
chapter.*’ 

§1944.32 [Amended) 

34. Section 1944.32(c) is amended by 
changing the phrase "part 1807 of this 
chapter (FmHA Instruction 427.1)'* to 
read ''subpart B of part 1927 of this 
chapter.” 

35. In § 1944.33, introductory text of 
paragraph (c) and the first sentence of 
paragraph (d) are revised to read as 
follows: 

§ 1944.33 Loan closing. 

* • • * * 

(c) Promissory note. Form FmHA 440- 
16, “Promissory Note." will be prepared 
and signed in accordance with subpart B 
of part 1927 of this chapter, and the FMI 
for the Form. 

* * * * * 

(d) Real estate mortgage . Form FmHA 
1927-1, “Real Estate Mortgage for 
(state).’* will be used for loans to be 
secured by a real estate mortgage. * * * 

• * • • * 

36. In § 1944.37, paragraph (c) is 
revised to read as follows: 

§ 1944.37 Subsequent Section 502 loans. 

• * • • • 

(c) When a real estate mortgage is 
required in connection with a 
subsequent RH loan, outstanding RH 
notes will not be described in the 
mortgage unless required in accordance 


with subpart B of part 1927 of this 
chapter. 

• * * * • 

37. Section 1344.3C is amended in the 
third sentence by changing the reference 
“Form AD 625, 'Application for Federal 
Assistance (Short Form),' ** to read 
“Form SF 424.1, 'Application for Federal 
Assistance (For Non-construction),’ *' 
and by removing the fifth and sixth 
sentences. 

38. In § 1944.46, the second sentence 
of paragraph (d), and paragraph (i) are 
revised to read as follows: 

§ 1944.46 Construction financing for 
builders by private credit sources. 

• • * * • 

(d) * * * Applicants who own the 
building site will be required to obtain 
and submit to the County Supervisor 
preliminary title evidence in accordance 
with subpart B of part 1927 of this 
chapter. * * * 

* • • » • 

(i) When construction is completed, 
the loan will be closed in accordance 
with subpart B of part 1927 of this 
chapter, usually within 10 days after 
satisfactory completion of construction. 
• * * * « 

38a. Subpart A of part 1944 is 
amended by removing Exhibits E, E-l 
and E-2. 

Subpart D—Farm Labor Housing Loan 
and Grant Policies, Procedures and 
Authorizations 

39. In § 1944.168, paragraph (b)(1) and 
the first sentence of the introductory 
text of paragraph (c) are revised to read 
as follows: 

§ 1944.168 Security requirements. 


(1) A loan to an organization or 
association of farmers which can give a 
real estate mortgage will be secured by 
a mortgage on good and marketable title 
to the real estate including the housing, 
the related facilities, and the site, 


subject to any exceptions that may be 
waived as provided in subpart B of part 
1927 of this chapter. 

* • • * * 

(c) Loan to an individual farmowner 
or family farm corporation or 
partnership. For every loan to an 
individual farm owner or family farm 
corporation or partnership, a real estate 
mortgage will be taken on the farm, 
whenever practicable, in accordance 
with subpart B of part 1927 of this 
chapter. * * * 

• • * • • 

§1944.169 [Amended) 

4B Section 1944.169(f) is amended by 
changing the phrase “Part 1807 of this 
chapter (FmHA Instruction 427.1)“ to 
read “subpart B of part 1927 of this 
chapter.** 

41. In § 1944.175, paragraph (e)(3) is 
revised to read as follows: 

§ 1944.175 Actions subsequent to loan 
and/or grant approval. 

« • • * * 

(e)* * • 

(3) All interested parties will be 
notified of cancellation as provided in 
subpart B of part 1927 of this chapter. 

* « # * # 

42. In § 1944.176. the First sentence of 
paragraph (a), the introductory text of 
paragraph (c) and paragraphs (d](2) and 
(d)(5) are revised to read as follows: 

§ 1944.176 Loan and/or grant closing. 

(a) Applicable instructions. LH loans 
and/or grants will be closed in 
accordance with applicable provisions 
of subpart B of part 1927 of this chapter 
and State supplements. * * * 

* « • • • 

(c) Mortgage. Unless the OGC 
determines the Form to be 
inappropriate, real estate mortgage Form 
FmHA 1927-1 (state). “Real Estate 

Mortgage for_«** will be used. For 

loans and/or grants to organizations. 
Form FmHA 1927-1 will be modified as 














Federal Register / Vol. 50, No. 251 / Tuesday. December 31. 1991 / Rules and Regulations 67483 


prescribed by or with the advice of the 
OGC with respect to the name, address, 
and other identification of the borrower, 
style of execution, acknowledgement, 
and any other provisions. 


(2) The note will be dated the date of 
loan closing as authorized in subpart B 
of part 1927 of this chapter. 

• * * • * 

(5) The promissory note(s) will be 
signed in accordance with subpart B of 
part 1927 of this chapter and any 
supplemental instructions from OGC. 
***** 

Subpart E—Rural Rental Housing Loan 
Policies, Procedures, and 
Authorizations 

43. In § 1944.235, paragraphs (a)(2), 
and the first sentence of paragraph (f)(2) 
are revised to read as follows: 

§ 1944.235 Actions subsequent to loan 
approval. 

(a)- 

(2) FmHA will obtain closing 
instructions from OGC in accordance 
with the requirements of subpart B of 
part 1927 of this chapter and 
§ 1944.236(a) and § 1944.236(b)(4) of this 
subpart. 

» t « « i 

( 0 * * * 

(2) Notification . Notify all interested 
parties of cancellation as provided in 
subpart B of part 1927 of this chapter. 

• * * • * 

44. Section 1944.236. the first sentence 
of paragraph (a), the introductory text of 
paragraph (b), the second sentence of 
paragraph (c)(2) and paragraph (c)(4) are 
revised to read a9 follows: 

§ 1944.236 Loan dosing 

(a) Applicable regulations. RRH loans 
will be closed in accordance with 
subpart B of part 1927 of this chapter 
and any State supplements. * 4 * 

(b) Mortgage. Unless OGC determines 

the Form to be inappropriate. Form 
FmHA 1927-1 (state), “Real Estate 
Mortgage for will be used. For 

loans to organizations. Form FmHA 
1927-1 will be modified as prescribed by 
or with the advice of OGC with respect 
to the name, address, and other 
identification of the borrower, the style 
of execution and the acknowledgement. 


(c) * • * 

(2) * * * The note will be dated the 
date of loan closing except as 
authorized in subpart B of part 1927 of 
this chapter. * * * 
***** 


(4) The notefs) will be signed in 
accordance with the FMI and subpart B 
of part 1927 of this chapter. 

• * * • • 

Subpart J—Section 504 Rural Housing 
Loans and Grants 

45. In § 1944.483, the first sentence of 
paragraph (e)(1) and paragraph (e)(2) are 
revised to read as follows: 

5 1944.463 Technical services. 

* * ♦ • • 

( e ) * * * 

(1) Total FmHA indebtedness of 
$7,500 or less, secured with a real estate 
mortgage, need not meet the title 
requirements of subpart B of part 1927 of 
this chapter. * • * 

(2) Total FmHA indebtedness of more 
than $7,500, secured with a real estate 
mortgage, title clearance and legal 
services for making and closing the loan 
will be provided in accordance with 
subpart B of part 1927 of this chapter. 

40. In S 1944.469, paragraph (b) and 
the First sentence of paragraph (d) are 
revised to read as follows: 

§ 1944.469 Loan closing or grant 
settlement. 

***** 

(b) Promissory note. Form FmHA 
1940-16, “Promissory Note,” will be used 
for each loan made under this subpart. 
The note will be prepared and signed 
according to subpart B of part 1927 of 
this chapter, including co-signers when 
appropriate. Each promissory note will 
he prepared for monthly payment. 
***** 

(d) Mortgage. Form FmHA 1927-1, 
“Real Estate Mortgage for (state).'* will 
be used for each loan to be secured by a 
real estate mortgage. * * * 
***** 

PART 1945-EMERGENCY 

47. The authority citation for part 1945 
is revised to read as follows: 

Authority: 7 U.S.C. 1909; 5 U.S.C. 301; 7 CFR 
2.23; 7 CFR 2.70. 

Subpart C—Economic Emergency 
Loans 

48. In S 1945.129, paragraphs (b)(1). 
(b)(2)(i)(A), the introductory text of 
paragraphs (b)(2)(ii), and the first 
sentence of paragraph (b)(2)(v) are 
revised to read as follows: 

S 1945.129 Approval and closing. 

• * « • • 

(b) • * • 

(1) Loans secured by real estate are 
considered closed on the date the 
mortgage is filed for record. Such loans 


will be closed in accordance with the 
applicable provisions of subpart B of 
part 1927 of this chapter. 

( 2 ) • * • 

(ip** 

(A) FmHA real estate mortgage or 
deed of trust Form FmHA 1927-1 (state), 

“Real Estate Mortgage for_," will 

be used in all cases. 

***** 

(ii) Leaseholds. Security instruments 
for loans received by leaseholders will 
describe the security in accordance with 
subpart B of part 1927 of this chapter, 
and the following provisions will also 
apply: 

• * • • • 

(v) Requesting title service. When the 
loan is approved, the County Supervisor 
will see that the title service is 
requested in accordance with subpart B 
of part 1927 of the chapter, if this has not 
already been done. * * * 


Subpart D—Emergency Loan Policies, 
Procedures and Authorizations 

49. In § 1945.169, the introductory text 
of paragraph (j)(4) is revised as follows: 

5 1945.169 Security requirements. 
***** 

(i) • * * 

(4) If the conditions set out in 
paragraphs (j)(l), (2), and (3) of this 
section exist and an EM loan is 
approved, it can be closed provided the 
FmHA escrow agent or approved 
attorney certifies on Form 1927-10, 
“Final Title Opinion.*’ or in separate 
writing that: 

***** 

50. In § 1945.189, paragraphs (a)(1), 
(a)(2)(i), the introductory text of 
paragraph (a)(3), and paragraph (a)(6) 
are revised to read as follows: 

§ 1945.169 Loan closing. 

(a) • • # 

(1) General. Loans secured by real 
estate are considered closed on the date 
the mortgage is filed for record. Such 
loans will be closed in accordance with 
the applicable provisions of subpart B of 
part 1927 of this chapter. 

( 2 ) * * • 

(i) FmHA real estate mortgage or deed 
of trust Firm FmHA 1927-1 (state). “Real 

Estate Mortgage for_will be 

used in all cases where real estate is 
taken as security. 

* * * * * 

(3) Leasholds. Security instruments for 
loans secured by leaseholds will 
describe security in accordance with 
9ubpart B of part 1927 of this chapter, 
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and the following provisions will also 
apply: 

« • • • * 

(6) Requesting title service . When the 
loan is approved, the County Supervisor 
will see that title service is requested in 
accordance with subpart B of part 1927 
of this chapter, if this has not already 
been done. 


PART 1951—SERVICING AND 
COLLECTIONS 

51. The authority citation for part 1951 
is revised to read as follows: 

Authority: 42 U.S.C. 1480; 5 U.S.C. 301; 7 
CFR 2.23; 7 CFR 2.70. 

Subpart S—Farmer Programs Account 
Servicing Policies 

§1951.911 (Amended) 

52. Section 1951.911 (a) (7) (i) is 
amended by changing the phrase ”7 FR 
part 1807 (FmHA Instruction 427.1)" to 
read "subpart B of part 1927 of this 
chapter." 

PART 1955—PROPERTY 
MANAGEMENT 

53. The authority citation for part 1355 
continues to read as follows: 

Authority: 7 U.S.C. 1989: 42 U.S.C. 1480:5 
U S.C. 301: 7 CFR 2^3; 7 CFR 2.70. 

Subpart A—Liquidation of Loans 
Secured by Rea! Estate and 
Acquisition of Real Chattel Propetty 

54. Section 1955.3 is amended by 
revising the definition of "Closing agent" 
to read as follows: 

§1955.3 Definitions. 

* * ♦ * • 

Closing agent. An attorney or title 
insurance company which is approved 
as a loan closing agent In accordance 
with subpart B of part 1927 of this 
chapter. 


Subpart C—Disposal of Inventory 
Property 

55. Section 1955.103 is amended by 
revising the definition of "Closing agent" 
to read a3 follows: 

§1955.103 Definitions. 

* • • * • 

Closing agent. An attorney or title 
insurance company which is approved 
as a loan closing agent in accordance 


with subpart B of part 1927 of this 
chapter. 

• • • # • 

PART 1965—REAL PROPERTY 

56. The authority citation for part 1965 
continues to read as follows: 

Authority: 7 U.S C 1989; 42 U.S.C. 1480: 5 
U.S.C 301 7 CFR 2.23; 7 CFR 2.70. 

Subpart A—Servicing of Real Estate 
Security for Farmer Program Loans 
snd Certain Note-Only Cases 

57. In § 1965.12, the second sentence 
of paragraph (c) is revised to read as 
follows: 

§ 1965.12 Subordination of FmHA 
mortgage to permit refinancing, extension. 
Increase in amount of existing prior Hen, to 
permit a new prior lien, or to permit 
reamortization. 

« # * • • 

(c) Request for subordination. * * * If 
an agreement to give notice of 
foreclosure 1*9 required for approval of 
an initial FmHA loan, an agreement 
with the new prior lienholder will be 
obtained as required in subpart B of part 
1927 of this chapter. * • • 

* ♦ • • * 

58. In § 1965^27, the seventh sentence 
of paragraph (b)(13) and the first 
sentence of paragraph (g)(8) are revised 
to read as follows: 

§ 1965.27 Transfer of real estate security. 

• • * * * 

(b) • • • 

(13) * * * Prior lienholders 
agreements will be obtained in 
accordance with subpart B of part 1927 
of this chapter. * * * 

• • • • • 

( 8 ) # * * 

(8) Title clearance and legal sendees. 
Title clearance and legal services for 
closing transfers will be accomplished in 
accordance with subpart B of part 1927 
of this chapter. # # * 

• * * * • 

59. In § 1965.31, the First sentence of 
paragraph (c) is revised to read as 
follows: 

§ 1965.31 Taking Hens or real estate as 
additional security In servicing FmHA loans. 

• t ** * * 

(c) Forms . Each real estate lien taken 
as additional security for the FmHA 
loans will be taken on Form FmHA 
1927-1 (state), "Real Estate Mortgage for 
-unless a State supplement 


requires the use of a form of mortgage 
comparable to that which secures the 
existing loan(s) to be additionally 
secured. * * * 

Subpart B—Security Servicing for 
Multiple Housing Loans 

60. In § 1965.65, paragraph (g)(1) is 
revised to read as follows: 

§ 1965.65 Transfer of real estate security 
and assumption of loans. 

• • • » • 

( 8 ) " * * 

(1) Title clearance and legal services, 
including OGC closing instructions, will 
be obtained according to subpart B of 
part 1927 of this chapter. 

• * • * • 

61. In § 1965.77, paragraph (c)(7)(vii) is 
revised to read as follows: 

§ 1965.77 Consent to sale or other 
disposition of security property. 

* » # * • 

(C) * * * 

( 7 ) * * * 

(vii) To purchase or acquire property 
to be used for purposes for which a loan 
of the same type involved is authorized, 
if the FmHA debt will be as well 
secured after the transaction as before. 
FmHA will obtain a lien on the acquired 
property, and will obtain title evidence 
according to subpart B of part 1927 of 
this chapter. 

* * • # # 

62. In § 1965.79, the first sentence of 
paragraph (b)(16) is revised to read as 
follows: 

§ 1965.79 Subordination. 

• « • # * 

(b) * * * 

(16) An agreement to provide notice of 
foreclosure must be obtained from any 
new prior lienholder as required in 

subpart B of part 1927 of this chapter. 

* « * 

63. In § 1965.128, paragraph (e)(3) is 
revised to read as follows: 

§ 1965.126 Transfer of property with 
assumption of indebtedness. 

* * ft • • 

• • 

(3) Title clearance and loan closing. 
Title clearance and closing of the 
assumption (and subsequent loan, if 
any) will be done in accordance with 
subpart B of part 1927 of this chapter 
and subpart A of part 1944 of this 
chapter for a Section 502 loan, or 
subpart J of part 1944 of this chapter for 
a Section 504 lean. 
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Dated: September 26.1991. 

Lb Verna A usman, 

Administrator. Farmers Home 
Administration . 

|FR Doc. 91-31236 Filed 12-30-91; 8:45 am] 

BILLING CODE 34 i 0-07-M 

Food Safety and Inspection Service 
9 CFR Parts 317 and 381 
(Docket No. 87-025E] 

RIN 0583-AA69 

Net Weight Labeling of Meat and 
Poultry Products 

agency: Food Safety and Inspection 
Service, USDA. 

action: Final rule: delay of effective 

date. 

summary: On November 30,1990. the 
Food Safety and Inspection Service 
(FSISJ published a final rule, effective 
January 2,1992, that amended the 
Federal meat and poultry products 
inspection regulations to provide 
uniform net weight labeling 
requirements for meat and poultry 
products. The Agency has determined 
that the provisions in the rule which 
require scales to be tested and inspected 
prior to use in accordance with National 
Institute of Science and Technology 
(NIST) Handbook 44, “Specifications, 
Tolerances, and Other Technical 
Requirements for Weighing and 
Measuring Devices," will not become 
effective until March 2,1992. 
Additionally, the provisions requiring 
scales to be installed, maintained and 
operated to ensure accurate weights in 
accordance with applicable 
requirements contained in Handbook 44, 
and requiring such scales to be tested 
for accuracy, in accordance with NIST 
Handbook 44, once a year thereafter, 
will not become effective until March 2. 
1992. All other provisions of the final 
rule will become effective January 2. 
1992. 

EFFECTIVE DATE: Sections 317.20 (a) and 
(c), 317.21. 381.121c (a) and (c), and 
381.121 d will not be effective until 
March 2.1992. 

FOR FURTHER INFORMATION CONTACT: 

Mr. William C. Smith, Director, 

Processed Products Inspection Division. 
Science and Technology, Food Safety 
and Inspection Service, U.S. Department 
of Agriculture. Washington. DC 20250. 
Area Code (202) 720-3840. 
SUPPLEMENTARY INFORMATION: FSIS’s 
net weight labeling of meat and poultry 
products Final rule (FR 49826) is effective 
January 2,1992. The rule establishes 
objective, numerical variations from 
labeled net weight which are to be 


determined by prescribed procedures 
adopted by way of incorporation by 
reference of the Third Edition of the 
National Bureau of Standards (NBS) 
Handbook 133. This will permit Federal. 
State, and local agencies to enhance the 
industry-wide use of strict net weight 
standards at the packing, warehouse 
and retail level, and will establish 
greater uniformity with regulations of 
net weight compliance used by the Food 
and Drug Administration for other types 
of foods. 

Sections 317.20(c) and 381.121c(c) of 
the meat and poultry products 
inspection regulations prohibit the use of 
any scale at federally inspected 
establishments unless the scale has 
been found upon test and inspection, as 
specified in NIST Handbook 44, to 
provide accurate weight. Additionally, 
before a scale may be used to weigh 
meat and poultry products. §§ 317.20(a) 
and 381.121c(a) require that scales be 
installed, maintained and operated to 
ensure accurate weights, and that such 
scales meet the applicable requirements 
contained in NIST Handbook 44. 

Sections 317.21 and 381.121d require 
that official establishments have the 
scales tested and certified for accuracy, 
in accordance with NIST Handbook 44. 
once a year, by a State or local 
government weights and measures 
authority, or by a State registered or 
licensed scale repair Firm or person, or 
have an FSIS approved net weight 
program under a quality control 
program. 

FSIS has determined that more time is 
needed to coordinate the actions that 
must be undertaken by State or local 
government authorities, official 
establishments, and FSIS to assure 
compliance with §§ 317.20 (a) and (c), 
317.21 or 381.121c (a) and (c), and 317.21 
or 381.121d. Consequently, the Agency 
has decided to delay the effective date 
for the above listed provisions from 
January 2,1992, to March Z 1992. 
Therefore. S § 317.20 (a) and (c), 317.21, 
381.121c (a) and (c), and 381.121d of the 
meat and poultry products inspection 
regulations will not be effective until 
March Z 1992. All other provisions of 
the final rule will be effective January 2, 
1992. 

Done at Washington. DC, on December 26. 
1991. 

Marvin A. Norcross, 

Acting Administrator. Food Safety & 
Inspection Service. 

[FR Doc. 91-31229 Filed 12-30-91; 8:45 am) 

BILUNG CODE 3410-Oftft-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 97 

l Docket No. 26707; Arndt. No. 1469] 

Standard Instrument Approach 
Procedures; Miscellaneous 
Amendments 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule. 

summary: This amendment establishes, 
amends, suspends, or revokes Standard 
Instrument Approach Procedures 
(SIAPs) for operations at certain 
airports. These regulatory actions are 
needed because of the adoption of new 
or revised criteria, or because of 
changes occurring in the National 
Airspace System, such as the 
commissioning of new navigational 
facilities, addition of new obstacles, or 
changes in air traffic requirements. 
These changes are designed to provide 
safe and efficient use of the navigable 
airspace and to promote safe flight 
operations under instrument flight rules 
at the affected airports. 

DATES: Effective: An effective date for 
each SIAP is specified in the 
amendatory provisions. 

Incorporation by reference—approved 
by the Director of the Federal Register 
on December 31,1980, and reapproved 
as of January 1,1982. 

ADDRESSES: Availability of matters 
incorporated by reference in the 
amendment is as follows: 

For Examination —1. FAA Rules 
Docket, FAA Headquarters Building, 800 
Independence Avenue, SW.. 
Washington. DC 20591; 

2. The FAA Regional Office of the 
region in which the affected airport is 
located; or 

3. The Flight Inspection Field Office 
which originated the SIAP. 

For Purchase —Individual SIAP copies 
may be obtained from: 

1. FAA Public Inquiry Center (APA- 
200), FAA Headquarters Building, 800 
Independence Avenue, SW., 
Washington, DC 20591, or 

2. The FAA Regional Office of the 
region in which the affected airport is 
located. 

By Subscription —Copies of all SIAPs. 
mailed once every 2 weeks, are for sale 
by the Superintendent of Documents, 
U.S. Government Printing Office. 
Washington. DC 20402. 

FOR FURTHER INFORMATION CONTACT: 
Paul J. Best, Flight Procedures Standards 
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Branch (AFS-420), Technical Programs 
Division, Flight Standards Service, 
Federal Aviation Administration, 800 
Independence Avenue. SW., 
Washington, DC 20591; telephone (202) 
267-8277. 

SUPPLEMENTARY INFORMATION: This 
amendment to part 97 of the Federal 
Aviation Regulations (14 CFR part 97) 
establishes, amends, suspends, or 
revokes Standard Instrument Approach 
Procedures (SIAPs). The complete 
regulatory description of each SIAP is 
contained in official FAA form 
documents which are incorporated by 
reference in this amendment under 5 
U.S.C. 552(a), 1 CFR part 51, and § 97.20 
of the Federal Aviation Regulations 
(FAR). The applicable FAA Forms are 
identified as FAA Forms 0260-3, 8260-4, 
and 8260-5. Materials incorporated by 
reference are available for examination 
or purchase as stated above. 

The large number of SIAPs, their 
complex nature, and the need for a 
special forma! make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory text of 
the SIAPs, but refer to their graphic 
depiction on charts printed by 
publishers of aeronautical materials. 
Thus, the advantages of incorporation 
by reference are realized and 
publication of the complete description 
of each SIAP contained in FAA form 
documents is unnecessary. The 
provisions of this amendment state the 
affected CFR (and FAR) sections, with 
the types and effective dates of the 
SIAPs. This amendment also identifies 
the airport, its location, the procedure 
identification and the amendment 
number. 

This amendment to part 97 is effective 
upon publication of each separate SIAP 
as contained in the transmittal. Some 
SIAP amendments may have been 
previously issued by the FAA in a 
National Flight Data Center (FDC) 
Notice to Airmen (NOTAM) as an 
emergency action of immediate flight 
safety relating directly to published 
aeronautical charts. The circumstances 
which created the need for some SIAP 
amendments may require making them 
effective in less than 30 days. For the 
remaining SIAPs. an effective date at 
least 30 days after publication is 
provided. 

Further, the SIAPs contained in this 
amendment are based on the criteria 
contained in the U.S. Standard for 
Terminal Instrument Approach 
Procedures (TERPs). In developing these 
SIAPs, the TERPs criteria were applied 
to the conditions existing or anticipated 
at the affected airports. Because of the 


close and immediate relationship 
between these SIAPs and safety in air 
commerce, I find that notice and public 
procedure before adopting these SIAPs 
are unnecessary, impracticable, and 
contrary to the public interest and. 
where applicable, that good cause exists 
for making some SIAPs effective in less 
than 30 days. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a "major 
rule" under Executive Order 12291; (2) is 
not a "significant rale" under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. For the same 
reason, the FAA certifies that this 
amendment will net have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 

List of Subjects in 14 CFR Part 97 

Air traffic control, Airports, 
Incorporation by reference, Navigation 
(Air), Standard instrument approaches. 
Weather. 

Issued in Washington, DC on December 6. 
1991. 

Thomas C. Accardi, 

Director\ Flight Standards Sen 1 ice. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me, part 97 of the Federal 
Aviation Regulation (14 CFR part 97) is 
amended by establishing, amending, 
suspending, or revoking Standard 
Instrument Approach Procedures, 
effective at 0901 UTC on the dates 
specified, as follows: 

PART 97—STANDARD INSTRUMENT 
APPROACH PROCEDURES 

1. The authority citation for part 97 
continues to read as follows: 

Authority: 49 U.S.C. App. 1348, 1354(a), 

1421 and 1510; 49 U.S.C. 106(g) (Revised Pub. 

L 97-449. January 12.1983): and 14 CFR 
11 49(b)(2). 

2. Part 97 is amended to read as 
follows: 

§§ 97.23, 97.25, 97.27, 97.31, 97.33, 97.35 
[ Amended 1 

By amending: § 97.23 VOR. VOR/ 

DME, VOR or TACAN, and VOR/DME 
or TACAN; § 97.25 LOC. LOC/DME. 

LDA, LDA/DME, SDF, SDF/DME; 

§ 97.27 NDB, NDB/DME; § 97.29 ILS, 
ILS/DME, ISMLS, MLS. MLS/DME, 
MLS/RNAV; § 97.31 RADAR SIAPs; 


§ 9 7.33 R NAV SIAPs; and § 97.35 
COPTER SIAPs, identified as follows: 

# ' * Effective March 5. 1992 

McGrath. AK—McGrath. VOR-A, Arndt. 7 
McGrath, AK—McGrath. VORTAC RWY 16. 

Arndt. 5. CANCELLED 
McGrath, AK—McGrath, VOR/DME or 
TACAN RWY 16. Orig. 

McGrath, AK—McGrath. LOC/DME RWY 16. 
Amdt. 2 

McGrath, AK—McGrath. NDB-B, Amdt. l 
San Diego (El Cajon). CA—Gillespie Field, 
LOC-D. Amdt. 8 

Pueblo. CO—Pueblo Memorial. VOR or 
TACAN RWY 26R, Amdt. 27 
Pueblo, CO—Pueblo Memorial, NDB RWY 8L, 
Amdt. 19 

Pueblo, CO—Pueblo Memorial. NDB RWY 
26R. Amdt. 17 

Pueblo, CO—Pueblo Memorial, ILS RWY 81.. 
Amdt. 22 

Pueblo, CO—Pueblo Memorial, ILS RWY 26R. 
Amdt. 13 

Pueblo, CO—Pueblo Memorial, RADAR-1, 
Amdt. 7 

Moultrie, CA—Moultrie Muni, VOR RWY 22. 
Amdt. 11 

Medford. OR—Medford-Jackson County, 
VOR/DME-C, Amdt. 1 
Houston. TX—William P Hobby. ILS RWY 
30L, Amdt. 3 

Yoakum, TX—Yoakum Muni, NDB RWY 31. 
Amdt. 1 

Rock Springs, WY—Rock Springs- 
Sweetwater County, ILS/DME RWY 27. 
Amdt. 4 

' * * Effective February 6, 1992 

Wabash, IN—Wabash Muni. VOR-A. Amdt. 

9 

Wabash. IN—Wabash Muni. NDB RWY 27. 
Amdt. 11 

Cherokee, LA—Cherokee Muni, NDB RWY 36. 
Amdt. 4 

Tulsa. OK—Tulsa Inti., NDB RW r Y 18L Amdt. 
9 

Tulsa. OK—Tulsa Inti., ILS RWY 18L, Amdt. 

11 

Tulsa. OK—Tulsa Inti, ILS RWY 18R. Amdt. 

5 

# # 0 Effective January 23,1992 

Dunkirk. NY—Chautauqua County /Dunkirk, 
VOR RWY 6. Orig. 

# * # Effective January 9,1992 

Salinas. CA—Salinas Muni, VOR RWY 13. 
Amdt. 11 

Salinas, CA—Salinas Muni, LOC/DME RWY 
31. Amdt. 4 

Salinas. CA—Salinas Muni, ILS RWY 31, 
Amdt. 5 

Windsor Locks. CT-Bradley Inti., ILS RWY 
24, Amdt. 5 

Decorah, IA—Decorah Muni, NDB RWY 29. 

Amdt. 8. CANCELLED 
St. Francis, KS—Cheyenne County Muni, 

NDB RWY 31L, Amdt. 1 
Bunkie, LA—Bunkie Municipal, VOR/DME- 
A, Amdt. 4 

Motley. MN—Morey Fish House. NDB RWY 
9. Orig. 

Joplin. MO—Joplin Regional. LOC BC RWY 
31. Amdt. 19 
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Joplin. MO—Joplin Regional. NDB RWY 13. 
Arndt. 23 

Joplin. MO—Joplin Regional. ILS RWY 13. 
Amdt 22 

Robbinsvilie. NJ—Trenton-RobbinsviUe, VOR 
RWY 29. Amdt. 10 
Ardmore. OK—Ardmore Downtown 
Executive. VOR/DME RNAV RWY 17. 
Amdt. 5 

Hobart. OK—Hobart Muni. VOR RWY 35. 
Amdt. 7 

Mitchell. SD—Mitchell Muni. 1LS/DME RWY 

30, Orig. 

Lampasas. TX—Lampasas. VOR-A. Amdt. 3 
Llano. TX—Llano Muni. VOR-A, Amdt. 2 
Clarksburg, WV—Benedum. RADAR-1. 

Amdt. 1 

Morgantown. WV—Morgantown Muni- 
Walter L. Bill Hart Fid.. VOR/DME RWY 
18. Amdt. 5 

Morgantown. WV—Morgantown Muni- 
Walter L Bill Hart Fid., NDB RWY 18. 
Amdt 14 

Morgantown, WV—Morgantown Muni* 
Walter L Bill Hart Fid.. US RWY 18. Amdt. 
8 

Wheeling. WV—Wheeling Ohio Co.. VOR 
RWY 21. Amdt. 13 

Wheeling. WV—Wheeling Ohio Co.. ILS 
RWY 3. Amdt. 19 

* # * Effective December 5, 1991 

Ocean City. MD—Ocean City Muni. LOC 
RWY 14. Amdt. 1 

* * * Effective December 4.1991 

Wilmington. NC—New Hanover County. 
RADAR-1, Amdt. 5 

* # # Effective December 3. 1991 

Fresno. CA—Fresno-Chandler Downtown. 

VOR/DME-C, Amdt. 4 
Fresno. CA—Fresno-Chandler Downtown. 
NDB-B. AmdL 7 

By amending: The FAA published an 
Amendment in Docket No. 26677. Amdt. 
No. 1464 to part 97 of the Federal 
Aviation Regulations (56 FR 56464 and 
56465; dated Nov. 5,1991) under § 97.23, 
97.25, and 97.29 effective Dec. 12,1991, 
which is hereby amended as follows: 

Change Effective Date To January 9. 
1992, for the following procedures: 

Betties. AK—Betties. VOR/DMF.-B Orig. 
CANCELLED 

Nome. AK—Nome. LOC/DME (BC) RWY 9. 

Amdt. 1, CANCELLED 
Nome. AK—Nome. ILS RWY 27. Orig.. 
CANCELLED 

Unalakleet. AK—Unalakleet. VOR/DME-D. 
Amdt. 3 

By amending: The FAA published an 
Amendment in Docket No. 26701, Amdt. 
No. 1468 to part 97 of the Federal 
Aviation Regulations (56 FR 63874 and 
63875; dated Dec. 6,1991) under 5 97.29 
effective Dec. 12,1991, which is hereby 
amended as follows: Change Effective 
Date to January 9,1992, for the following 
procedures: 

Pittsburgh, PA—Greater Pittsburgh Inti.. 
Converging ILS RWY 28R. Orig. 


Pittsburgh. PA—Greater Pittsburgh Inti.. 
Converging ILS RWY 32, Orig. 

[FR Doc. 91-30266 Filed 12-30-01; 8:45 am] 

BILLING COOE 49)0-13-41 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Parts 1 and 301 
IT.D. 83S7J 
RIN 1545-AM74 

Abatements, Credits, and Refunds— 
Special Rules for Insotvent Financial 
Institution That Is or Was Member of 
Consolidated Group 

AGENCY: Internal Revenue Service. 
Treasury. 

action: Temporary regulations and final 
regulations. 

summary: This document contains 
temporary regulations in part 301 
providing for the payment of income tax 
refunds in certain situations to a 
statutory or court-appointed fiduciary of 
an insolvent financial institution that 
was a member of a consolidated group 
in the year to which the refund claim or 
application for tentative carryback 
adjustment relates (instead of payment 
to the common parent of the 
consolidated group). These temporary 
regulations reflect changes to the 
Internal Revenue Code made by the 
Technical and Miscellaneous Revenue 
Act of 1988. The text of the temporary 
regulations set forth in this document 
also serves as the text of the proposed 
regulations cross-referenced in the 
notice of proposed rulemaking 
appearing in the Proposed Rules section 
of this issue of the Federal Register. 
Technical amendments referencing the 
temporary regulations are also made to 
part 1. 

EFFECTIVE DATE: These regulations are 
effective January 30,1992. These 
regulations apply to refunds and 
tentative carryback adjustments paid 
after December 30.1991. 

FOR FURTHER INFORMATION CONTACT: 
Rose L Williams. (202) 566-3231 (not a 
toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

This document adds temporary 
regulations to part 301 of title 26 of the 
Code of Federal Regulations to 
implement section 6402(i) of the Internal 
Revenue Code, added by section 6278 of 
the Technical and Miscellaneous 
Revenue Act of 1968. 


Section 1.1502-77(a) of the Income 
Tax Regulations provides generally that 
the common parent is the sole agent for 
each subsidiary in its consolidated 
group for all purposes, including the 
receipt of income tax refunds. 

Section 6402(i) authorizes the 
Secretary of the Treasury to issue 
regulations providing for the payment of 
income tax refunds to the statutory or 
court-appointed Fiduciary of an 
insolvent corporation that was a 
subsidiary in a consolidated group, to 
the extent the Secretary determines that 
the refund is attributable to losses or 
credits of the insolvent corporation. 

The temporary regulations added by 
this document are limited to payment of 
refunds and tentative carryback 
adjustments to certain fiduciaries of 
insolvent Financial institutions. The 
Internal Revenue Service (Service) has 
entered into agreements with the 
Federal Deposit Insurance Corporation 
and the Resolution Trust Corporation 
providing for the repayment of refund 
and tentative carryback amounts 
determined to be erroneous and for the 
suspension of any refund and tentative 
carryback amounts otherwise payable 
to the Federal Deposit Insurance 
Corporation or the Resolution Trust 
Corporation to the extent of any tax 
liabilities owed by an insolvent 
Financial institution and the 
consolidated group of which it is a 
member. 

Comments are solicited as to the 
application of these regulations to other 
insolvent corporations that may be 
within the scope of section 6402(i). The 
comments should address how, under a 
broadened rule, the Service can protect 
itself against double payments (or 
double uses of losses) without entering 
into an agreement with the 
representative for each insolvent 
corporation. 

Section 6402(i) provides for payment 
to a fiduciary of an insolvent 
corporation of refunds “attributable to 
losses or credits of such insolvent 
corporation.” The legislative history of 
this section indicates that access to 
income tax refunds should be consistent 
with the purposes of the consolidated 
return provisions. Therefore, under the 
temporary regulations, if the institution’s 
loss arises during a taxable year in 
which it is a member of a consolidated 
group (whether or not the same group to 
which the loss is carried), the loss may 
be carried back to prior years only to 
the extent that the loss exceeds the 
income of other members for the year in 
which the loss arises. The institution’s 
loss for any consolidated return year is 
determined by applying such rules as 
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the deferred intercompany transaction 
rules of § 1.1502-13 and the rules 
providing for elimination of 
intercompany dividends under § 1.1502- 
14 . 

Under the temporary regulations, the 
fiduciary of an insolvent financial 
institution is made an agent of the 
relevant consolidated group for 
purposes of preparing a return for the 
year in which the loss arises, filing a 
claim for refund or application for 
tentative carryback adjustment, and 
additional matters for which permission 
is granted by the Service. Because 
payments under the temporary 
regulations are made to fiduciaries in 
their capacity as agent for a group, the 
payment discharges any liability of the 
government to the same extent as would 
payment to the common parent under 
§§ 1.1502-77 and 1.1502-78. Furthermore, 
payments under the temporary 
regulations to fiduciaries are considered 
payments to all members of the group 
for all purposes (including 
administrative or court proceedings 
relating to the allowability of the refund) 
and satisfy any responsibility of the 
Service to make payments to any 
member. 

Under §§ 1.1502-77 and 1.1502-78. the 
common parent ordinarily makes federal 
income tax filings on behalf of a 
consolidated group. The temporary 
regulations provide that the fiduciary 
may also make filings on behalf of a 
consolidated group in connection with 
the fiduciary’s claim for refund or 
application for tentative carryback 
adjustment. Because the fiduciary and 
the common parent may make filings 
with respect to the same group, the 
Service must reconcile these filings and, 
as a consequence, processing of claims 
and applications may be delayed (even 
in the case of filings at the close of an 
extension period). 

Because financial institutions 
frequently conduct business activities 
through operating subsidiaries, the 
regulations adopt subgroup principles. 
For example, the fiduciary may, as an 
agent, generally claim refunds with 
respect to the losses of the institution’s 
subsidiaries in addition to the losses of 
the institution. 

The investment adjustment rules 
under § 1.1502-32 are not amended in 
connection with these regulations. 

Under the investment adjustment 
system, losses of a member absorbed by 
a consolidated group generally cause a 
negative adjustment to the basis of (or 
increase in an excess loss account with 
respect to) the member’s stock. Income 
tax refunds received by the member as a 
result of carrying back a loss generally 
cause a positive adjustment (or reduce 


an excess loss account). These 
adjustments generally result in a net 
after-tax reduction in the basis of the 
member’s stock. The reduction prevents 
the member's loss from being duplicated 
if the member's stock is sold by the 
group. 

Assume, for example that P. the 
common parent of a consolidated group, 
owns all of the stock of S. an institution. 
During Years 1 through 5, a $66 excess 
loss account arises with respect to the S 
stock from adjustments described in 
§ 1.1502-32(e)(l) as a result of $66 of S's 
losses being absorbed by income of 
other members of the P group. During 
Years 6 through 10, S earns $100 of 
income, pays $34 as its share of the 
group’s tax liability, and thereby 
eliminates the excess loss account. 
During Year 11, S becomes an insolvent 
financial institution and sustains a $100 
loss (not offset by Year 11 income of 
other members of the P group) that is 
carried back to Years 6 through 10. and 
$34 is refunded directly to S’s fiduciary 
under § 301.6402-7T(g). 

Because the temporary regulations do 
not amend the investment adjustment 
rules, the rules apply to reinstate the $66 
excess loss account at the end of Year 
11. If the rules did not apply, the P group 
would not be required to include the $66 
excess loss account in income on a 
subsequent disposition of the S stock. 
Requiring the excess loss account to be 
included in income is necessary to 
recapture the losses of S that were 
absorbed by the P group in Years 1 
through 5. 

If instead. P earned the income and 
paid the taxes that are refunded to S's 
fiduciary P may argue that P is entitled 
to the refund. In all such cases, however, 
the issue of who is entitled to the refund 
is separate from how the investment 
adjustment rules should be applied. This 
issue has always been present when a 
refund is paid to one member but is 
attributable to income earned and taxes 
paid by another member. 

Even if the negative investment 
adjustments to P’s basis in S stock were 
limited to cases where P received the 
refund, if no negative investment 
adjustments were made to reflect S’s 
loss in Year 11. additional modifications 
would be necessary to eliminate certain 
subsequent investment adjustments that 
are premised on the existence of the 
negative adjustment. For example, if the 
excess loss account is attributable to the 
loss of borrowed funds, positive 
adjustments from income that is used to 
retire the debt should not be made if the 
excess loss account is not reinstated. 


Need for Temporary Regulations 

Immediate application of the 
provisions contained in this Treasury 
Decision is needed to effectuate the 
purposes of section 6402(i), that refunds 
with respect to losses and credits of an 
insolvent financial institution be paid to 
a Fiduciary for the institution. It is 
therefore impracticable and contrary to 
the public interest to issue this Treasury 
Decision with notice and public 
procedure under section 553(b) of title 5 
of the United States Code or subject to 
the effective date limitation of section 
553(d) of title 5 of the United States 
Code. 

Special Analyses 

It has been determined that this 
document does not constitute a major 
rule as defined in Executive Order 
12291. Therefore, a Regulatory Impact 
Analysis is not required. 

No notice of proposed rulemaking is 
required by 5 U.S.C. 553 or any other 
law and the provisions of the Regulatory 
Flexibility Analysis Act (5 U.S.C. 601 et 
seq. do not apply). 

Pursuant to section 7805(f)(1) of the 
Internal Revenue Code, these 
regulations will be submitted to the 
Chief Counsel for Advocacy of the Small 
Business Administration for comment on 
their impact on small business. 

Drafting Information 

The principal author of these 
temporary regulations is Rose L. 
Williams. Office of the Assistant Chief 
Counsel (Corporate). Internal Revenue 
Service. Other personnel from the 
Internal Revenue Service and the 
Treasury Department participated in 
their development. 

List of Subjects 

26 CFR 1.1502-21 through 1.1502-27 
Income taxes. 

26 CFR 1.1502-75 through 1.1502-100 
Income taxes. 

26 CFR 1.6411-2 through 1.6425-3 

Income taxes, Reporting and 
recordkeeping requirements. 

26 CFR Port 301 

Administrative practice and 
procedure, Alimony, Bankruptcy, Child 
support. Continental shelf. Courts. 

Crime, Employment taxes, Estate taxes, 
Excise taxes, Gift taxes. Income taxes. 
Investigations, Law enforcement, Oil 
pollution, Penalties, Pensions, Reporting 
and recordkeeping requirements. 
Statistics, and Taxes. 
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Adoption of Amendments to the 
Regulations 

Accordingly, 26 CFR parts 1 and 301 
are amended as follows: 

p AR T 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER 
DECEMBER 31,1953 

Paragraph 1. The authority citation for 
part 1 is amended by adding the 
following citations: 

Authority: Sec. 7805. 68A Stat. 917: 26 
U.S.C. 7805 * • # Sections 1.1502-21 and 
1.1502-77(e) also issued under 26 U.S.C. 1502 
and 6402(i). Section 1.1502-78(b) also issued 
under 28 U.S.C. 1502, 6402(i). and 
6411(c) * • * Section 1.6411-4 also issued 
under 26 U.S.C. 6402(i) and 6411(c) * * * 

Par. 2. Section 1.1502-21 is amended 
by adding paragraph (g) to read as 
follows: 

§ 1.1502-21 Consolidated net operating 
loss deduction. 

***** 

(g) Groups that include insolvent 
financial institutions. For rules 
applicable to relinquishing the entire 
carryback period with respect to losses 
attributable to insolvent financial 
institutions, see § 301.6402-7T. 

Par. 3. Section 1.1502-77(e) is revised 
to read as follows: 

§ 1.1502-77 Common parent agent for 
subsidiaries. 

• • • • • 

(e) Cross-references — (1) Alternative 
agents. For rules relating to alternative 
agents of the group, see § 1.1502-77T. 

(2) Groups that include insolvent 
financial institutions. For further rules 
applicable to groups that include 
insolvent financial institutions, see 

5 301.6402-7T. 

Par. 4. Section 1.1502-78(b) is 
amended by adding a new paragraph 

(b)(3) to read as follows: 

§ 1.1502-78 Tentative carryback 
adjustments. 

***** 

(b) * • • 

(3) Groups that include insolvent 
financial institutions. For further rules 
applicable to groups that include 
insolvent financial institutions, see 

§ 301.6402-7T. 

***** 

Par. 5. Section 1.6411-4 is revised to 
read as follows: 

§ 1.6411-4 Consolidated groups. 

For further rules applicable to 
consolidated groups that include 
insolvent financial institutions, see 
55 1.1502-78 and 301.6402-7T of this 
chapter. 


PART 301—PROCEDURE AND 
ADMINISTRATION 

Par. 6. The authority citation for part 
301 is amended by adding the following 
citation: 

Authority: Sec. 7805. 68A Stat. 917; 26 
U.S.C. * * * 5 301.6402-7T also issued under 
26 U.S.C. 6402(i) and 6411(c) # * * 

Par. 7. New § 301.6402-7T is added to 
read as follows: 

§ 301.6402-7T Claims for refunds and 
applications for tentative carryback 
adjustments Involving consolidated groups 
that include insolvent financial Institutions 
(temporary). 

(a) In general —(1) Overview. Section 
6402(i) authorizes the Secretary to issue 
regulations providing for the payment of 
a refund directly to the statutory or 
court-appointed fiduciary of an 
insolvent corporation that was a 
subsidiary in a consolidated group, to 
the extent the Secretary determines that 
the refund is attributable to losses or 
credits of the insolvent corporation. This 
section provides rules for the payment 
of refunds and tentative carryback 
adjustments to the fiduciary of an 
insolvent financial institution that was a 
subsidiary in a consolidated group. 

(2) Notice . This section provides 
notice to the common parent of a 
consolidated group of which an 
insolvent financial institution is or was 
a member that— 

(i) The fiduciary for the institution 
may, in addition to the common parent, 
act as agent for the group in certain 
matters relating to the tax liability of the 
group in the year in which a loss arose 
and for the year to which a claim for 
refund or application for tentative 
carryback adjustment relates; and 

(ii) The Internal Revenue Service may 
deal directly with the common parent or 
the fiduciary (or both) as agent for the 
group to the extent provided in this 
section. 

(b) Definitions. For purposes of this 
section, the following terms have the 
meanings set forth below: 

(1) Carryback year group. A 
carryback year group is a consolidated 
group of which a corporation that is or 
becomes an insolvent financial 
institution is a member during a 
consolidated carryback year. 

(2) Consolidated carryback year. A 
consolidated carryback year is a 
consolidated return year to which a loss 
arising in a los9 year is carried back. 

(3) Fiduciary. A fiduciary is— 

(i) The Federal Deposit Insurance 
Corporation; 

(ii) The Resolution Trust Corporation; 
or 


(iii) Any other entity established by 
federal law, or a federal agency, that is 
identified by the Commissioner in a 
revenue ruling or revenue procedure as 
a fiduciary for purposes of this section; 
in its capacity as an authorized receiver 
or conservator of an insolvent financial 
institution. 

(4) Insolvent financial institution. An 
insolvent financial institution (an 
institution) is a bank or domestic 
building and loan association for which 
the fiduciary is authorized to act as a 
receiver or conservator— 

(i) On the ground that the institution is 
insolvent within the meaning of 12 
U.S.C. 191.12 U.S.C. 1821(c)(5)(A). 12 
U.S.C. 1464(d)(2)(A)(i). or 12 U.S.C. 
1464(d)(2)(C)(i) or any applicable state 
law (or any successor statute which 
adopts a substantially similar standard); 
or 

(ii) On grounds other than insolvency, 
provided that the institution is insolvent 
within the meaning of paragraph (b)(4)(i) 
of this section at any time after 
commencement of the conservatorship 
or receivership. 

A reference to an institution under these 
regulations includes, as the context 
requires, a reference to predecessors 
and successors of the institution. 

(5) Loss year. A loss year is a taxable 
year for which any member or former 
member of the carryback year group 
claims a loss that may be carried back. 

(6) Loss year group. A loss year group 
is a consolidated group of which a 
corporation that is or becomes an 
insolvent financial institution is a 
member during a loss year. 

(7) Procedure effective date. The 
procedure effective date is the day on 
which the Internal Revenue Service has 
processed the notice described in 
paragraph (d)(1) of this section to the 
extent necessary for all Internal 
Revenue Service Centers to have access 
to information indicating that— 

(i) Appropriate notice to the Internal 
Revenue Service has been filed; and 

(ii) Payments with respect to iosses of 
an institution are to be paid in 
accordance with the procedures set 
forth in this section. 

(8) Definitions in § 1.1502-1. Unless 
otherwise provided, the definitions 
contained in 5 1.1502-1 of this chapter 
apply in this section. 

(c) Deemed agency status of 
fiduciary —(1) In general. 
Notwithstanding the general treatment 
of a common parent as the agent of a 
group under 55 1.1502-77 and 1.1502-78 
of this chapter, if the fiduciary satisfies 
the notice requirements of paragraph 

(d)(1) of this section, the fiduciary may 
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also be deemed to be an agent under 
§ 5 1.1502-77 aad 1.1502-78 of this 
chapter— 

(1) Of the loss year group (if any] for 
purposes of filing a consolidated return 
for the loss yean 

(ii) Of th*» carryback year group for 
purposes of filing a claim for refund or 
an application for a tentative carryback 
adjustment for the consolidated 
carryback year under paragraph (e) of 
this section and receiving payments of 
any refund or tentative carryback 
adjustment under paragraph fg) of this 
section; and 

(iii) Of the carryback year group, the 
loss year group or any other group of 
which the institution is a member for 
any matter pertaining to the 
determination of the refund or tentative 
carryback adjustment but only to the 
extent provided in paragraph (c)(2) of 
this section. 

(2) Limitation, The fiduciary may act 
as an agent for matters described in 
paragraph (e)(i)(hi) of this section only 
to the extent— 

(1) Authorized by the district director, 
in his/her sole discretion, after receiving 
a written request from the fiduciary; or 

(ii) Requested by the Interna! Revenue 
Service under paragraph ff)f3) of this 
section. 

(d) Notice requirements — (1) Notice to 
the Interna! Revenue Service. To satisfy 
the notice requirement of this paragraph 
(d)(1), the fiduciary must file Form 56-F, 
Notice Concerning Fiduciary 
Relationship of Financial Institution, 
with the Interna) Revenue Service 
Center indicated on the form. However, 
in its sole discretion, the Internal 
Revenue Sendee may treat notice to it in 
any other manner as satisfying the 
notice requirement under this paragraph 
(d)(1). 

(2) Notice to the common parent —(i) 
Form 56-F. The fiduciary must send a 
copy of the Form 56-F filed with the 
internal Revenue Service Center to the 
common parent of the loss year group (if 
any) and the common parent of all 
carryback year groups (if different from 
the loss year group). 

(ii) Claim for refund ond loss year 
return. If a claim for refund is filed by 
the fiduciary in accordance with 
paragraph (e)(l} of this section, the 
fiduciary must provide a copy of the 
claim for refund to the common parent 
of the carryback year group, if a loss 
year return is filed by the fiduciary in 
accordance with paragraph (e)(3J of this 
section, the fiduciary must provide a 
copy of the loss year return to the 
common parent of the Tos 9 year group (if 
any). 

(iii) Additional information. The 
fiduciary must provide to the affected 


common parent a copy of the request for 
agency status referred to in paragraphs 
(c)(2) (i) and (ii) of this section, and a 
copy of any additional information 
submitted to the Internal Revenue 
Service as agent under of paragraph 
(c)(l)(iii) of this section. 

(e) Filing requirements of the 
fiduciary —(1) Claim for refund by the 
fiduciary. If the fiduciary accepts a 
claim for refund of the common parent 
of the carryback year group for the 
consolidated carryback year, the 
fiduciary may claim a refund under tills 
section by filing a copy of the common 
parent’s claim for refund. If no claim for 
refund is filed by the common parent for 
the consolidated carryback year or the 
fiduciary does not accept a claim for 
refund filed by the common parent, the 
fiduciary may claim a refund under this 
section by filing its own claim for refund 
under section 6402, based on all 
information pertaining to the institution 
and all information pertaining to other 
members of the carryback year group 
and the loss year group to which the 
fiduciary has reasonable access. Any 
claim for refund filed by the fiduciary 
under this paragraph fe)fl) must contain 
the title "Claim for refund under section 
6402(i) of the Code" at the top of the first 
page of the claim, and the following 
must be attached to the claim: 

(1) The name and employer 
identification number of the institution 
that was a member of the carryback 
year group; 

(ii) The name of the fiduciary; 

(iii) A schedule demonstrating that the 
amount of the refund claimed by the 
fiduciary is determined in accordance 
with paragraph (g) of this section; 

(iv) A representation that the 
institution is an insolvent financial 
institution as defined in paragraph (b)(4) 
of this section; 

(v) A representation that the fiduciary 
has satisfied the requirements set forth 
in paragraphs (d)(2)(i) and (ii) of this 
section; and 

(vi) A statement executed by an 
authorized representative of the 
fiduciary and any paid preparer utilized 
by the fiduciary that provides "Under 
penalties of perjury, l declare that I have 
examined the items listed in § 301.6402- 
7T(e)(l)(i) through (v), including 
accompanying schedules and 
statements, and to the best of my 
knowledge and belief, they are true, 
correct, and complete. Declaration of 
preparer (other than fiduciary) is based 
on all information of which the preparer 
has any knowledge." 

(2) Application for tentative 
carry back adjustment pursuant to 
section 6411. Notwithstanding section 
6411 and § 1.1502-78 of this chapter, an 


application for a tentative carryback 
adjustment must be signed by both the 
common parent of the carryback year 
group and the fiduciary if the payment 
with respect to the tentative carryback 
adjustment is not made before the 
procedure effective date (whether or not 
the application was filed before the 
procedure effective date). Any 
application for a tentative carryback 
adjustment filed under this paragraph 
(e)(2) must contain the title "Application 
for tentative carryback adjustment 
under section 6402(i) of the Code" at the 
top of the first page of the application. In 
addition, the following must be attached 
to the application: 

(i) The name and employer 
identification number of the institution 
that was a member of the carryback 
year group; 

(ii) The name of the fiduciary; 

(iii) A schedule demonstrating that the 
amount claimed by the fiduciary is 
determined in accordance with 
paragraph (g) of this section; 

(iv) A representation that the 
institution is an insolvent financial 
institution as defined in paragraph (b)(4) 
of this section; and 

(v) A representation that the fiduciary 
has satisfied the requirements set forth 
in paragraph (d)(2)fi) of this section. 

(3) Loss year return by the fiduciary. 

If the institution is a member of a loss 
year group, and either the common 
parent does not file a loss year return or 
the fiduciary does not accept the loss 
year return filed by the common parent, 
the fiduciary may file a loss year return 
with respect to the loss year group. The 
return must be based on all information 
pertaining to the institution and ail 
information pertaining to other members 
to which the fiduciary has reasonable 
access. Any return filed by the fiduciary 
under this paragraph (e)(3) must contain 
the title “Loss year return under section 
C402(i) of the Code" at the top of the first 
page of the return, and the following 
must be attached to the return: 

(i) The name and employer 
identification number of the institution 
that is a member of the loss year group. 

(ii) The name of the fiduciary; 

(tii) A representation that the 

institution is an insolvent financial 
institution as defined in paragraph (b)(4) 
of this section: and 

(iv) A representation that the 
fiduciary has satisfied the requirements 
set forth in paragraphs (dX2)fi) and (ii) 
of this section. 

(4) Additional information. If the 
fiduciary files additional information 
under paragraph tc)(l)(iii) of this 
section* the fiduciary must attach a 
representation that it has satisfied the 
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requirements set forth in paragraph 
(d)(2)(iii) of this section. 

(5) Election to waiver carryback. Any 
election filed after December 30,1991, 
by the common parent of a loss year 
group under section 172(b)(3) to 
relinquish the entire carryback period 
with respect to a consolidated net 
operating loss arising in a loss year is 
not effective with respect to the portion 
of the consolidated net operating loss 
attributable to a subsidiary that is an 
institution. Instead, the fiduciary may 
make the election under section 
172(b)(3) with respect to the portion 
attributable to the institution after the 
notice described in paragraph (d)(1) of 
this section is filed. For purposes of this 
paragraph (e)(5). the portion attributable 
to an institution is determined under the 
principles of paragraph (g)(2)(ii) of this 
section. 

(f) Processing and reconciliation of 
information by the Internal Revenue 
Service —(1) Loss year return if the 
insolvent financial institution is a 
member of a loss year group. The 
Internal Revenue Service may. in its sole 
discretion, adjust a loss year return filed 
by the common parent of a loss year 
group to take into account information 
filed by the Fiduciary in accordance with 
paragraph (e) of this section, or accept 
or adjust a loss year return for the loss 
year group filed by the fiduciary. 

Nothing in this section relieves the 
common parent of a loss year group of 
its duty to File a consolidated return 
taking into account an institution's items 
of income, gain, loss, deduction, and 
credit for any taxable year, or obligates 
the Internal Revenue Service to accept a 
return filed by the fiduciary as the return 
of the loss year group. 

(2) Claim for refund with respect to 
consolidated carryback year. The 
Internal Revenue Service may, in its sole 
discretion, adjust a claim for refund filed 
by the common parent of a carryback 
year group to take into account 
information Filed by the fiduciary in 
accordance with paragraph (e) of this 
section, or accept or adjust a claim for 
refund for the carryback year group Filed 
by the Fiduciary. Nothing in this section 
obligates the Internal Revenue Service 
to pay a claim for refund, or to accept a 
claim for refund, filed by the Fiduciary 
as a claim for refund for the carryback 
year group. 

(3) Additional information. In 
determining the amount of any refund 
that may be paid to the Fiduciary under 
paragraph (g) of this section, the Internal 
Revenue Service may. in its sole 
discretion, take into account any 
information that the Internal Revenue 
Service deems relevant and may require 
the fiduciary to File any additional 


information the Internal Revenue 
Service deems appropriate. 

(g) Payment of a refund or a tentutive 
carryback adjustment to fiduciary —(1) 
In general. If a claim for refund or an 
application for a tentative carryback 
adjustment is filed for the consolidated 
carryback year in accordance with 
paragraph (e) of this section, the Internal 
Revenue Service may, in its sole 
discretion, pay to the Fiduciary all or any 
portion of the refund or tentative 
carryback adjustment that the Internal 
Revenue Service determines under this 
section to be attributable to the net 
operating losses of the institution. 
Nothing in this section obligates the 
Internal Revenue Service to pay to the 
Fiduciary all or any portion of a claim for 
refund or application for tentative 
carryback adjustment. 

(2) Portion of refund or tentative 
carryback adjustment attributable to 
the net operating loss of an insolvent 
financial institution —(i) In general. The 
portion of a refund or tentative 
carryback adjustment attributable to a 
net operating loss of an institution that 
is carried to a consolidated carryback 
year is determined based on the 
absorption, as described in paragraph 
(g)(2)(iii) of this section, of the 
institution’s net operating loss carried to 
the consolidated carryback year. 

(ii) Member's net operating loss. If the 
loss year is a consolidated return year, 
references in this section to the net 
operating loss of a member of the loss 
year group is a reference to the portion 
of the loss year group’s consolidated net 
operating loss attributable to the 
member. The consolidated net operating 
loss for a taxable year that is 
attributable to a member is determined 
by a fraction, the numerator of which is 
the separate net operating loss of the 
member for the year of the loss and the 
denominator of which is the sum of the 
separate net operating losses for that 
year of all members having such losses. 
For this purpose, the separate net 
operating loss of a member is 
determined by computing the 
consolidated net operating loss by 
taking into account only the member’s 
items of income, gain, deduction, and 
loss, including the member’s losses and 
deductions actually absorbed by the 
group in the taxable year (whether or 
not absorbed by the member). 

(iii) Absorption of net operating 
losses. The absorption of net operating 
losses generally is determined under 
applicable principles of the Code and 
regulations, including the principles of 
section 172 and 5 1.1502-21 (b) of this 
chapter. Notwithstanding any contrary 
rule or principle of the Code or 
regulations, if an institution and another 


member of the carryback year group 
have net operating losses that arise in 
taxable years ending on the same date 
and are carried to the same 
consolidated carryback year, the 
carryback year group’s consolidated 
taxable income for that year is treated 
as offset First by the loss attributable to 
the institution to the extent thereof. 

(3) Examples. For purposes of the 
examples in this section, all groups File 
consolidated returns, all corporations 
have calendar taxable years, the facts 
set forth the only corporate activity, the 
Fiduciary has met the notice and Filing 
requirements of this section, and the 
common parent has Filed a return for the 
loss year and a claim for refund. The 
principles of this paragraph (g) are 
illustrated by the following examples. 

Example 1. Absorption of net operating 
losses, (a) P owns all the stock of Si, an 
insolvent financial institution, and S2. a 
corporation that is not a financial institution. 
For Year 1. P. Si, and S2 each hove $50 of 
income, and the P group’s consolidated 
taxable income is $150. On May 31 of Year 2, 
Si becomes insolvent and is placed in 
receivership under the supervision of a 
fiduciary. For Year 2, the P group has a 
consolidated net operating loss of $200, of 
which $100 is attributable to Si and $100 is 
attributable to S2. 

(b) Under paragraph (g)(2)(iii) of this 
section, the $150 of consolidated taxable 
income for Year 1 is offset first by the $100 
portion of the consolidated net operating loss 
for Year 2 attributable to Si. The remaining 
$50 is treated as offset by $50 of the $100 of 
consolidated net operating loss attributable 
to S2. Thus, the refund attributable to $100 of 
the loss may be payable to the fiduciary and 
the refund attributable to $50 of the loss may 
be payable to P. The remaining $50 
consolidated net operating loss, available to 
be carried forward, is entirely attributable to 
S2. 

Example 2. Separate return net operating 
loss. The facts are the same as in Example 1. 
except that Si left the P group at the end of 
Year 1 and its $100 of loss in Year 2 is 
incurred in a separate return limitation year. 
Under paragraph (g)(2)(iii) of this section, the 
generally applicable absorption principles of 
section 172 and $ 1.1502-21 of this chapter 
apply. Although Si and S2 are carrying back 
losses to Year 1 from taxable years ending on 
the same date (Year 2), Si’s loss is subject to 
a $50 limitation under ft 1.1502-21 (c) of this 
chapter and only $50 of Si’s loss is absorbed 
before S2’s net operating loss. Therefore, the 
refund attributable to $50 of the net operating 
loss of Si may be payable to the fiduciary, 
and the refund attributable to $100 of the net 
operating loss of S2 may be payable to P. The 
remaining $50 net operating loss of Si is 
available to be carried forward. 

(4) Refund or tentative carry back 
adjustment allocation agreement. The 
determination of the portion of any 
refund or tentative carryback 
adjustment payable to the fiduciary 
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under this paragraph (g] shall be made 
without regard to— 

p] Any agreement among the 
members of the consolidated group; or 

(ii) Whether the fiduciary is otherwise 
entitled to any portion of the refund or 
tentative carryback adjustment under 
applicable law. 

(h) Credits . net capita! losses, and 
subgroups —(1) Credits and net capita! 
!osses —(i) In genera!. The principles of 
this section also apply to credits and net 
capital losses, with appropriate 
adjustments to reflect differences 
between the rules applicable to net 
operating losses and those applicable to 
credits and net capital losses. 

(ii) Example, The principles of this 
paragraph (h)(1) are illustrated by the 
follow ing example. 

Example. .Vet capita! loss, (a) P owns all 
the stock of Si. an insolvent financial 
institution, and S2, a corporation that is not a 
financial institution. For Year 1. P, Si. and S2 
each have $50 of capital gain, and the P 
group's consolidated capital gain net income 
is $150. On May 31 of Year 2. Si becomes 
insolvent and is placed in receivership under 
the supervision of a fiduciary. For Year 2, the 
P group has a consolidated net operating loss 
of $100 that is attributable to Si. and a 
consolidated net capital toss of $100 that is 
attributable to S2. 

(b) Under paragraphs (g)(2)(iii) and (h,(l) of 
this section, the generally applicable 
absorption principles of sections 172 and 1212 
and ft11.1502r-21(b) and 1.1502-22(b) of this 
chapter apply. Consequently, S2’a capital toss 
is absorbed before Si's net operating loss. 
Therefore, the $150 of consolidated capital 
gain net income is offset first by S2 s $100 
capital loss and the remaining $50 by Si's net 
operating loss. The refund attributable to $50 
of the net operating loss may be payable to 
the fiduciary, and the refund attributable to 
the $100 of capital loss may be payable to P. 
The remaining $50 consolidated net operating 
loss available to be carried forward is 
entirely attributable to Si. 

(2) Insolvent financial institution 
subgroup —{i] In genera!. The principles 
of this section apply to all members 
included in an insolvent financial 
institution subgroup with appropriate 
adjustments to reflect differences 
resulting from the application to more 
than one corporation in a group. Unless 
otherwise determined by the Internal 
Revenue Service in its sole discretion, 
an insolvent financial institution 
subgroup is composed of an insolvent 
financial institution and those other 
members of a los9 year group that, at 
any time during the conservatorship or 
receivership of the institution, bear the 
same relationship to the institution that 
the members of a group bear.to their 
common parent under section 1504(a)(1). 

(ii) Examples. The principles of this 
paragraph (h)(2) are illustrated by the 
following examples. 


Example 1. Loss of other subgroup 
members, (a) Si is a financial institution, and 
P. S2. and S3 are not financial institutions. P 
owns all the stock of Si, Si owns ail the 
stock of S2. and the stock of S3 is owned 20 
percent by S2 and 80 percent by P. For Year 

1. P. Si. and S2 each have $100 of income, S3 
has no income or loss, and the P group's 
consolidated taxable income is $300. On May 
31 of Year 2 Si becomes insolvent and is 
placed in receivership under the supervision 
of a fiduciary. For Year 2, the P group has a 
consolidated net operating loss of $300. of 
which $200 is attributable to Si and $100 is 
attributable to S2. 

(b) Si and S2 compose a subgroup because 
S2 bears the same relationship to Si that the 
member of a group bears to its common 
parent under section 1504(a). S3 is not 
included in the subgroup because it is not 
connected to Si through 80 percent stock 
ownership as described in section 1504(a). 

(c) Because Si and S2 are members of a 
subgroup, a claim for refund under paragraph 
(e) of this section must he based on the 
aggregate consolidated net operating loss of 
both Si and S2. Under paragraph fe}(5) of this 
section, P may not elect under section 
172(b)(3) to relinquish the entire carryback 
period with respect to the $300 of 
consolidated net operating loss arising in 
Year 2 that is attributable to Si and S2. Any 
refund payable under paragraph (g)(1) of this 
section with respect to the $300 loss of Si and 
S2 may be paid by the Internal Revenue 
Service directly to the fiduciary. 

Example 2. income of other subgroup 
members, (a) The facts are the same as in 
Example 1 . except that S2 has $100 of income 
in Year 2 rather than $100 of loss. Any refund 
payable under paragraph (g) of this section 
with respect to the loss of SI in Year 2 must 
take into account the income of S2, and 
therefore the refund will be based on a $100 
loss of the subgroup. 

(b) Although Pand S3 are not members 
included m the subgroup, the loss year return 
and the claim for refund filed by the fiduciary 
under paragraph (e) of this section must be 
completed based on all information to which 
the fiduciary has reasonable access. Under 
paragraph (e)(3) of this section, if P does not 
file a 1 088 year return that is accepted by Si. 
8nd Si has reasonable access to information 
indicating that P and S3 have income :n Year 

2. Si must taka that income into account in 
filing the P group s return for Year 2and 
reduce the amount of STs loss that may be 
carried to Year 1 accordingly. However, if P 
or S3 has a loss in Year 2. any refund 
attributable to that loss wifi not be paid to 
the fiduciary. 

ft) [Reserved) 

(j) Determination of ownership. This 
section determines the party to whom a 
refund or tentative carryback, 
adjustment will be paid but is not 
determinative of ownership of any such 
amount among current or former 
members of a consolidated group 
(including the institution). 

(k) Liability of the Government. Any 
refund or tentative carryback 
adjustment paid to the fiduciary 


discharges any Liability of the 
Government to the same extent as 
payment to the common parent under 
§ 1J562-77 or $ 1.1502-78 of this 
chapter. Furthermore, any refund or 
tentative carryback adjustment paid to 
the fiduciary is considered a payment to 
all members of the carryback year 
group. Any determination made by the 
Internal Revenue Service under this 
section to pay a refund or tentative 
carryback adjustment to a fiduciary or 
the common parent may not be 
challenged by the common parent, any 
member of the group* or the Fiduciary. 

(1) Effective dates. This section 
applies to refunds and tentative 
carryback adjustments paid after 
December 30* 1991. 

Michael J. Murphy, 

Acting Commissianerof Internal Revenue. 
Approved: December 12.1991. 

Michael J. Graetz, 

Acting Assistant Secretary of the Treasury . 
[FR Doc- 91-31015 Filed 12-30-91; 8:45 amj 
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Accuracy-related Penalty 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Final regulations. 

SUMMARY: This document contains final 
regulations relating to the accuracy- 
related penalty for negligence or 
disregard of rules or regulations, 
substantial understatement of income 
tax, and substantial (or gross) valuation 
misstatement under chapter 1 of the 
Internal Revenue Code. The applicable 
tax Taw was amended by the Omnibus 
Budget Reconciliation Act of 1989. The 
regulations affect all taxpayers that file 
returns of income tax and provide 
guidance necessary to comply with 
these changes. 

EFFECTIVE OATES: Except for §§ 1.6662- 
3(c) and t.666Z~4(e) and (f). these final 
regulations are effective for income tax 
returns due after December 31.1989 
(determined without regard to 
extensions of time for filing). Sections 
1.6662-3(c) and 1.6662-4(e) and (Q are 
effective for income tax returns due 
after December 31,1991 (determined 
without regard to extensions of time for 
filing). 

FOR FURTHER INFORMATION CONTACT: 

Gail M Winkler of the Office of 
Assistant Chief Counsel (Income Tax 























Federal Register / Vol. 56, No. 251 / Tuesday, December 31, 1391 / Rules and Regulations 67493 


and Accounting), Internal Revenue 
Service, 1111 Constitution Avenue, NW., 
Washington. DC 20224 (Attention; 
CC:ITAA:4) or telephone (202) 566^5985 
(not a toll-free call). 

SUPPLEMENTARY INFORMATION: 

Paperwork Reduction Act 

The collection of information 
contained in these final regulations has 
been reviewed and approved by the 
Office of Management and Budget in 
accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3504(h)) 
under control number 1545-0889. The 
estimated average annual burden per 
respondent is 4.79 hours. 

This estimate is an approximation of 
the average time expected to be 
necessary for a collection of 
information. It i9 based on such 
information as is available to the 
Internal Revenue Service. Individual 
respondents may require greater or less 
time, depending on their particular 
circumstances. 

Comments concerning the accuracy of 
this burden estimate and suggestions for 
reducing this burden should be directed 
to the Internal Revenue Service, Attn: 
IRS Reports Clearance Office T:FP, 
Washington, DC 20224, and to the Office 
of Management and Budget. Attention: 
Desk Officer for the Department of the 
Treasury, Office of Information and 
Regulatorv Affairs, Washington, DC 
20503. 

Background 

On March 4,1991. the Federal Register 
(56 FR 8943) published a notice of 
proposed rulemaking regarding the 
accuracy-related penalty under section 
6662 of the Internal Revenue Code and 
definitions and rules for purposes of this 
penalty (and the fraud penalty under 
section 6663) under section 6664. A 
public hearing was held on June 3,1991. 
After consideration of the public 
comments regarding the proposed 
regulations, the regulations are adopted 
as revised by this Treasury decision. 
Descriptions of the revisions to the 
proposed regulations are included in the 
discussion of the public comments 
below. 

Explanation of Statutory Provisions 

Section 6662(a) provides for an 
accuracy-related penalty of 20 percent 
of any portion of an underpayment of 
tax required to be shown on a return 
that is attributable to any of the types of 
misconduct specified in section 6662(b), 
i.e., (1) Negligence or disregard of rules 
or regulations; (2) a substantial 
understatement of income tax; (3) a 
substantial valuation misstatement 


under chapter 1; (4) a substantial 
overstatement of pension liabilities; or 
(5) a substantial estate or gift tax 
valuation understatement The 
accuracy-related penalty is not imposed 
on any portion of an underpayment on 
which the fraud penalty is imposed. 
These final regulations provide rules 
only for the first three types of 
misconduct and, in the case of 
negligence or disregard of rules or 
regulations, only in the context of 
income taxes imposed under subtitle A 
of the Code. 

Section 6662(c) defines "negligence** 
for purposes of the negligence and 
disregard component of the accuracy- 
related penalty to include any failure to 
make a reasonable attempt to comply 
with the provisions of the internal 
revenue laws and "disregard" for 
purposes of this component to include 
any careless, reckless or intentional 
disregard. 

Section 6662(d) provides for purposes 
of the substantial understatement 
component of the accuracy-related 
penalty that an understatement of tax is 
substantial if it exceeds the greater of 10 
percent of the tax required to be shown 
on the return for the taxable year, or 
$5,000 ($10,000 in the case of a 
corporation other than an S corporation 
or personal holding company). The term 
"understatement" means the excess of 
(i) The amount of tax required to be 
shown on the return, over (ii) the 
amount of tax imposed which is shown 
on the return, reduced by any rebate. 
Except in the case of an item 
attributable to a tax shelter, an 
understatement is reduced by the 
portion of the understatement that is 
attributable to the tax treatment of an 
item for which there is substantial 
authority or that was adequately 
disclosed. 

Section 6662(e) provides that there is 
a substantial valuation misstatement for 
purposes of the substantial valuation 
misstatement component of the 
accuracy-related penalty if the value or 
adjusted basis of any property claimed 
on any return of tax imposed by chapter 
1 is 200 percent or more of the correct 
amount. The valuation misstatement is 
"gross" (and the penalty rate is 40 
percent) when the value or adjusted 
basis of property claimed on the return 
is 400 percent or more of the correct 
amount 

Thi3 component of the accuracy- 
related penalty only applies if the 
portion of an underpayment attributable 
to substantial (and gross) valuation 
misstatements under chapter 1 for a 
year exceeds $5,000 ($10,000 in the case 
of a corporation other than an S 
corporation or personal holding 


company). These final regulations do not 
address substantial (or gross) valuation 
misstatements in connection with 
transactions between persons described 
in section 482 or net section 482 transfer 
price adjustments as described in 
section 6062(e)(1)(B). 

Section 6664 provides that an 
"underpayment" for purposes of the 
accuracy-related (and fraud) penalty 
means the amount by which the tax 
imposed exceeds the excess of (i) The 
sum of (A) The amount of tax shown on 
the return, plus (B) amounts not so 
shown previously assessed (or collected 
without assessment), over (ii) the 
amount of rebates made. The accuracy- 
related penalty applies only where a 
return is filed (other than a return 
prepared by the Secretary under section 
6020(b)). 

Section 6664(c) provides that no 
accuracy-related penalty will be 
imposed with respect to any portion of 
an underpayment if it is shown that 
there was reasonable cause for such 
portion and that the taxpayer acted in 
good faith. Special rules apply for the 
reasonable cause and good faith 
exception in the case of any 
underpayment attributable to a 
substantia! (or gross) valuation 
misstatement under chapter 1 with 
respect to charitable deduction property. 

Public Comments 

In General 

The proposed regulations provide that 
both an accuracy-related penalty and a 
penalty under section 6651 for failure to 
timely file a return may be imposed on 
the 9ame portion of an underpayment if 
a return is filed, but is filed late. Prop. 
Reg. S 1.6862-2(a). In response to a 
comment, the final regulations provide 
that the fact that a return is filed late 
will not be taken into account in 
determining whether an accuracy- 
related penalty should be imposed. 

Negligence oi Disregard of Rules or 
Regulations Meaning of "Negligence" 

The proposed regulations provide that 
the term "negligence" includes any 
failure to make a reasonable attempt to 
comply with the provisions of the 
internal revenue laws or to exercise 
ordinary and reasonable care in the 
preparation of a tax return. Under the 
proposed regulations, negligence is 
strongly indicated if a taxpayer fails to 
make a reasonable attempt to ascertain 
the correctness of a deduction, credit or 
exclusion on a return which would seem 
to a reasonable and prudent person to 
be "too good to be true" under the 
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circumstances. Prop. Reg. § 1.6662- 
3(b)(1). 

Several commentators stated that the 
“too good to be true“ formulation is too 
subjective and should be eliminated 
from the final regulations. The final 
regulations retain the “too good to be 
true“ formulation as a strong indicator 
of negligence because it expresses in 
understandable terms a typical form of 
negligent behavior and has been used a 
number of times by courts in describing 
negligence. See. e.g.. McCrary v. 
Commissioner, 92 T.C. 827 (1989); Elliott 
v. Commissioner, 90 T.C. 960 (1988); and 
Starrett v. Commissioner , 59 T.C.M. 
(CCH) 334 (1990). 

The proposed regulations provide that 
a position is attributable to negligence if 
it is frivolous, or is not frivolous, but 
lacks a reasonable basis. Because 
reasonable basis is a higher standard 
than frivolous, the final regulations 
simply provide that a position is 
attributable to negligence if it lacks a 
reasonable basis. 

Disregard of Rules or Regulations 

The disregard prong of the negligence 
or disregard penalty applies to a 
careless, reckless or intentional 
disregard of “rules or regulations.” The 
proposed regulations define “rules” to 
include revenue rulings issued by the 
Internal Revenue Service. Prop. Reg. 

§ 1.6662-3(b)(2). One commentator 
stated that a revenue ruling should not 
be treated as a “rule” because (1) A 
revenue ruling does not constitute a rule 
under the Administrative Procedure Act 
(5 U.S.C. 500, et seq.) and (2) a revenue 
ruling is only the contention of one party 
and is not subjected to the give and take 
of a public comment process. 

The legislative history of the Tax 
Reform Act of 1976 (which enacted 
section 6694 relating to income tax 
return preparers) expressly provides 
that rules and regulations include 
regulations and “IRS rulings.” See S. 

Rep. No. 938. 94th Cong., 2d Sess. 355 
(1976). Moreover, revenue rulings were 
expressly listed as “rules” under former 
§ 1.6694-l(a)(3) (concerning the 
understatement of a taxpayer’s liability 
by an income tax return preparer). 
Therefore, the final accuracy-related 
penalty regulations, in providing that 
revenue rulings are “rules,” merely 
reflect a continuation of prior law. 

Notices published in the Internal 
Revenue Bulletin by the Service also 
contain substantive interpretations of 
Federal tax law. In addition, these 
notices generally are subject to a level 
of review that is the same or higher than 
that accorded revenue rulings. 
Accordingly, the final regulations also 
provide that the term “rules or 


regulations” includes notices (other than 
notices of proposed rulemaking) that are 
issued by the Service and published in 
the Internal Revenue Bulletin. Revenue 
procedures are not listed, as they may or 
may not be treated as “rules or 
regulations” depending on all facts and 
circumstances. 

The proposed regulations provide that 
a taxpayer will not be considered to 
have disregarded a revenue ruling for 
purposes of the disregard prong of the 
negligence or disregard penalty if the 
position that is contrary to the ruling has 
at least a realistic possibility of being 
sustained on its merits. Prop. Reg. 

§ 1.6662—3(b)(2). One commentator 
objected to employing the realistic 
possibility standard in the accuracy- 
related penalty context and another 
commentator stated that a taxpayer 
should not be considered to have 
disregarded a revenue ruling if the 
position contrary to the ruling has at 
least a reasonable basis. 

This provision in the proposed 
regulations is a taxpayer-favorable rule, 
as there is no statutory requirement that 
an exception be made from the general 
definition of “disregard” for positions 
contrary to revenue rulings. Framing this 
exception in terms of a standard that 
exists in the preparer penalty context 
helps coordinate the accuracy and 
preparer penalty regimes. Accordingly, 
the final regulations retain this “realistic 
possibility” exception to the disregard 
prong of the penalty for positions 
contrary to revenue rulings (as well as 
notices). 

Disclosure of Positions Contrary to a 
Regulation 

The proposed regulations provide that 
a taxpayer will not be considered to 
have disregarded a regulation if the 
position contrary to the regulation is not 
frivolous and is adequately disclosed. 
Prop. Reg. § 1.6662-3(c). A commentator 
stated that the legislative history of 
OBRA 1989 suggests that disclosure 
should only be a safe harbor and not the 
sole means of avoiding a penalty for 
intentional disregard of a regulation. 

There is no indication in the 
legislative history of OBRA 1989 that 
Congress intended disclosure to be only 
a safe harbor. The taking of a position 
contrary to a regulation is of sufficient 
importance to the self-assessment 
nature of the Federal tax system that it 
is appropriate to require that the Service 
be notified of such positions. Therefore, 
the final regulations adopt the rule of the 
proposed regulations requiring adequate 
disclosure of a position contrary to a 
regulation. 

In addition, because of the importance 
to the self-assessment system of 


disclosing positions contrary to 
regulations, the final regulations make 
two changes to the rules concerning 
positions contrary to regulations. First, 
the final regulations provide that 
disclosure of such positions is adequate 
only if the disclosure is separately made 
on a Form 8275-R. Until Form 8275-R is 
available, taxpayers must disclose 
positions contrary to regulations on a 
separate Form 8275 with the caption 
“REGULATIONS” appearing in the 
upper right comer of the form. (A similar 
disclosure rule is provided in the final 
preparer penalty regulations.) Second, 
because the legislative history of OBRA 
1989 provides that the penalty for 
reckless or intentional disregard of a 
regulation may be avoided through 
disclosure only if the position represents 
a good faith challenge to the validity of 
the regulation, the final regulations 
incorporate this standard. See H.R. Rep. 
No. 247,101st Cong., 1st Sess. 1393 
(1989). 

Alternative Methods of Disclosure 

A number of commentators also 
criticized the requirement in the 
proposed regulations that disclosure be 
made on a Form 8275 for purposes of the 
negligence or disregard penalty. 
Commentators argued that disclosure on 
a return in accordance with an annual 
revenue procedure should be adequate. 

There is no indication in the 
legislative history of OBRA 1989 that 
Congress intended to permit disclosure 
to be made on the return itself in 
accordance with an annual revenue 
procedure for purposes of the negligence 
or disregard penalty. It is in the interest 
of both taxpayers and the Service to 
have a relatively uniform disclosure 
regime that provides certainty as to 
whether adequate disclosure has been 
made. Thus, the final regulations do not 
relax the requirements for making 
adequate disclosure for purposes of the 
negligence or disregard penalty. 

Meaning of “Frivolous” 

The proposed regulations define a 
“frivolous” position as one that is 
“patently improper.” Prop. Reg. S 1.6662- 
3(b)(3). Commentators recommended 
that this definition be changed, for 
example, to require that the position be 
both patently improper and knowingly 
advanced in bad faith, or that a 
frivolous position be defined as one that 
is “not litigable.” 

The “patently improper” definition 
was included in the proposed 
regulations because it represents an 
objective standard. Thus, neither the 
good nor the bad intentions of a person 
taking a position are relevant to a 
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determination of whether that position 
is frivolous within the meaning of the 
regulations. The Service continues to 
believe that an objective standard is 
appropriate. The recommendation that a 
frivolous position be defined as one that 
is not litigable would place taxpayers 
who are not attorneys (or who are not 
represented by attorneys) at a 
disadvantage in assessing the 
effectiveness of disclosure in relation to 
taxpayers who are. Accordingly, the 
final regulations retain the definition of 
a frivolous position as one that is 
patently improper. 

Failure to Maintain Books and Records 

The proposed regulations provide that 
a taxpayer may not avoid a negligence 
or disregard penalty by disclosure if the 
taxpayer fails to maintain adequate 
hooks and records or to substantiate 
items properly. Prop. Reg. § 1.6862- 
3(c)(1). One commentator stated that a 
taxpayer should be able to avoid this 
penalty even if the taxpayer did not 
maintain adequate books and records, if 
the taxpayer discloses that he or she did 
not maintain adequate books and 
records. Such a rule would be 
inconsistent with the legislative history 
of OBRA 1989. See H.R. Rep. No. 247, 
101st Cong., 1st Sess. 1393 (1989). Thus, 
the final regulations do not incorporate 
this rule. In response to another 
comment, the final regulations substitute 
the term "adequate books and records” 
for the term "proper books and records” 
wherever the latter term was used in the 
proposed regulations so that the former 
term is used consistently throughout the 
regulations. 

Substantia! Understatement of Income 
Tax Authorities 

The proposed regulations provide that 
"authorities” for purposes of 
determining whether substantial 
authority is present include, among 
other items, applicable provisions of the 
Internal Revenue Code and other 
statutory provisions. Federal court cases 
interpreting such statutes, private letter 
rulings and technical advice memoranda 
issued after October 31.1976, and 
actions on decisions and general 
counsel memoranda issued after March 
12,1981. The proposed regulations 
further provide that an authority ceases 
to be an authority once it is overruled or 
modified, implicitly or explicitly, by an 
authority of the same or higher source. 
For example, a district court opinion on 
an issue is not an authority if overruled 
or reversed. Similarly, a private letter 
ruling is not authority if revoked or if 
inconsistent with a subsequent proposed 
regulation, revenue ruling or other 
administrative pronouncement 


published in the Internal Revenue 
Bulletin. The proposed regulations 
provide that in weighing authorities to 
determine whether substantial authority 
is present, an older private letter ruling, 
technical advice memorandum, general 
counsel memorandum or action on 
decision generally must be accorded 
less weight than a more recent one. Any 
such document that is more than ten 
years old generally is accorded very 
little weight. Prop. Reg. 5 1.6662-4{d)(3). 

Court coses. Several commentators 
stated that court cases in addition to 
Federal court cases interpreting the 
Internal Revenue Code and other 
statutory provisions should constitute 
authorities. The final regulations adopt 
this comment by listing “court cases” as 
one of the types of authority. 

Service rulings and memoranda. 
Commentators argued that all private 
letter rulings, technical advice 
memoranda, actions on decisions, and 
general counsel memoranda should 
constitute authorities, not just those 
issued after a certain date. Private letter 
rulings and technical advice memoranda 
first became available to the public after 
October 31,1976. Except for certain 
general counsel memoranda published 
in the pre-1955 volumes of the 
Cumulative Bulletin, actions on 
decisions and general counsel 
memoranda first became available to 
the public after March 12,1981. 

The Service believes that treating its 
private rulings and similar memoranda 
as authorities for purposes of the 
substantial understatement penalty is 
appropriate only to the extent these 
documents were prepared and internally 
reveiewed in anticipation of the 
documents being made available to the 
public. The 1976 and 1981 cut-off dates 
in the proposed regulations ore also 
consistent with the legislative history of 
OBRA 1989. See H.R. Rep. No. 247,101st 
Cong., 1st Sess. 1390 n.79 (1989). 
Accordingly, the final regulations 
preserve the rule that only private letter 
rulings and technical advice memoranda 
issued after October 31,1976 and only 
actions on decisions issued after March 
12,1981 are authorities. The proposed 
regulations are modified, however, to 
provide that general counsel 
memoranda published in the pre-1955 
volumes of the Cumulative Bulletin are 
also authorities. 

Commentators also contended that 
the age of a document should not be 
taken into account in testing for 
substantial authority and that in no 
event should the regulations contain a 
ten-year rule. It was argued that the 
relevance and persuasiveness of a 


document are more important than its 
age. 

Older private letter rulings, technical 
advice memoranda, general counsel 
memoranda and actions on decisions 
are less likely to reflect the current state 
of the law and position of the Service 
than more recent ones. In view of this 
and the level of review for these 
administrative pronouncements, the ten- 
year rule is appropriate. However, in 
response to the comments, the final 
regulations clarify that the 
persuasiveness and relevance of any of 
these documents, viewed in light of 
subsequent developments, should be 
taken into account as well as the 
document's age. 

Overruled or modified authorities. 
Several commentators objected to the 
statement in the proposed regulations 
that an authority ceases to be an 
authority once it is overruled or 
modified, implicitly or explicitly, by an 
authority of the same or higher source. 

In particular, there was concern that this 
language could be read to mean that a 
district court opinion could lose its 
status as an authority as a result of a 
contrary opinion by a United States 
Court of Appeals not located in the 
same circuit as the district court. In 
general, these commentators maintained 
that any rule attempting to nullify an 
authority is inconsistent with the notion 
that all authorities are to be taken into 
account and weighed in determining 
whether substantial authority is present. 

In response to these comments, the 
final regulations clarify that an authority 
ceases to be an authority only to the 
extent that it is overruled or modified, 
implicitly or explicitly, by a body with 
the power to overrule or modify the 
earlier authority. For example, a district 
court opinion on an issue is not an 
authority if overruled, implicitly or 
explicitly, by the United States Court of 
Appeals for that district. Similarly, an 
opinion of the United States Tax Court 
is not considered to be overruled or 
modified by a United States Court of 
Appeals to which the taxpayer does not 
have a right of appeal, unless the Tax 
Court adopts the holding of the Court of 
Appeals. 

Commentators also argued that the 
Service's position in a proposed 
regulation is too tentative to justify the 
rule that proposed regulations supersede 
prior, inconsistent private letter rulings. 
Proposed regulations are subject to a 
higher level of review than private letter 
rulings and, therefore, reflect the current 
position of the Service more accurately 
than previously issued private letter 
rulings. Proposed regulations also reflect 
intervening changes in the law. It is not 
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appropriate to retain as an authority a 
document that does not accurately 
reflect the current status of the law and 
position of the Service. Thus, the final 
regulations retain the rule that a 
proposed regulation (or a revenue ruling 
or other administrative pronouncement 
published in the Internal Revenue 
Bulletin) supersedes a previously issued 
private letter ruling. 

Nature of Substantial Authority 
Analysis 

One commentator argued that the 
final regulations should state that the 
substantial authority analysis is similar 
to the analysis a court would follow. 

The final regulations, like the proposed 
regulations, do not contain this 
statement because the regulations 
already provide sufficient guidance as to 
the nature of the substantial authority 
analysis and the statement may be 
confusing to taxpayers who are not 
attorneys. 

Written Determinations 

Two commentators requested 
clarification on the date that a written 
determination issued to a taxpayer by 
the Service ceases to constitute 
substantial authority for the tax 
treatment of an item on the taxpayer's 
return. In response to these comments, 
the final regulations clarify that written 
determinations (other than those based 
on inaccurate facts) cease to be 
authority on the date, and to the extent, 
that such determinations are modified or 
revoked by a notice to the taxpayer, the 
enactment of legislation, or other 
enumerated events. 

Disclosure 

Commentators also advocated 
additional methods of disclosure out of 
the substantial understatements penalty. 
For the reasons discussed above 
concerning methods of disclosure for 
purposes of the negligence or disregard 
penalty, the final regulations do not 
relax the requirements for making 
adequate disclosure for purposes of the 
substantial understatement penalty. The 
final regulations also provide that a 
position contrary to a regulation must be 
disclosed on a Form 8275-R for purposes 
of both penalties. Thus, the final 
regulations provide that disclosure is 
adequate for purposes of the substantial 
understatement penalty if made on a 
Form 8275 or 8275-R, as appropriate, or 
in accordance with an annual revenue 
procedure. 

Aggregation of Understatements 

The proposed regulations contain 
special rules in the case of carrybacks 
and carryovers for determining whether 


an understatement of income tax is 
substantial. Prop. Reg. $ 1.6662-4(c). 
Under the aggregation rule of the 
proposed regulations, the determination 
of whether an understatement is 
substantial for a year in which a loss, 
deduction or credit arises (a "loss or 
credit year") is to be made by treating 
any understatement that is attributable 
to a carryback or carryover item as an 
understatement with respect to the 
return of the loss or credit year. 

Commentators criticized this 
approach as being too complicated and 
inconsistent with the prior regulations. 

In response to comments, the final 
regulations do not contain the 
aggregation rule contained in the 
proposed regulations. Instead, the final 
regulations include rules providing that 
the determination of whether an 
understatement is substantial is to be 
made on a year-by-year basis, without 

aggregation. 

Substantial (or Gross) Valuation 
Misstatements 

There is a substantial (or gross) 
valuation misstatement if the value or 
adjusted basis of property claimed on a 
return i9 200 percent (400 percent in the 
case of a gross valuation misstatement) 
or more of the correct amount. The 
proposed regulations provide that a 
valuation misstatement is a gross 
valuation misstatement if the correct 
value or adjusted basis of property 
claimed on a return is zero. Prop. Reg. 

5 1.6662-5(g). 

Some commentators argued that 
treating all valuation misstatements 
with respect to zero value or basis 
property as gross valuation 
misstatements is too harsh. However, 
this approach is consistent with the 
principle inherent in the statute that 
relatively greater misstatements are 
subject to penalty at a higher rate, as 
well as with the statutory language, and 
is. therefore, retained in the final 
regulations. 

The proposed regulations also provide 
that the substantial (or gross) valuation 
misstatement penalty applies to an 
underpayment with respect to a return 
due after December 31.1989 that is 
attributable to a valuation misstatement 
[e.g., of the adjusted basis of property 
for which depreciation is claimed) on 
that return, even if the original 
misstatement (e.g., of the adjusted basis 
of the property in the year it is placed in 
service) w'as claimed on a return due 
before January 1,1990. Prop. Reg. 

§ 1.6662-5(k). One commentator 
objected to this rule on the ground that 
the statute does not apply to 
misstatements of property First occurring 


on returns Filed before its Janaury 1. 

1990 effective date. 

There is no indication that Congress 
intended to exclude an underpayment 
attributable to a misstatement of value 
or adjusted basis on a return Filed after 
December 31.1989 from the ambit of 
section 6682(e) simply because the 
initial misstatement was made on a 
return Filed prior to 1990. Such an 
approach would enable a taxpayer to 
continue to beneFit from past 
misstatements and would violate the 
general rule that each tax year stands 
on its own. Thus, the Final regulations 
adopt the rule contained in the proposed 
regulations. 

The proposed regulations also state 
that there is no disclosure exception to 
the valuation misstatement penalty. 
Prop. Reg. § 1.6662-5(a). Commentators 
argued that a disclosure exception 
similar to that provided for the 
negligence or disregard and substantial 
understatement penalties should be 
provided for the valuation misstatement 
penalty or, alternatively, that a 
disclosure exception should be provided 
for valuation misstatements due to legal 
errors. 

Congress did not, by statute or 
legislative history, provide a disclosure 
exception from the valuation 
misstatement penalty and, accordingly, 
there is no basis for applying such an 
exception under the regulations. 
Moreover, the courts have consistently 
applied the penalty without regard to 
whether the valuation misstatements 
were based on legal or factual errors. 
Accordingly, the final regulations 
continue to provide that there is no 
disclosure exception to the valuation 
misstatement penalty. 

Definition of Underpayment 

The proposed regulations take 
overstated prepayment credits, such as 
overstated withholding credits and 
estimated tax payments, into account in 
computing the amount of an 
underpayment for purposes of the 
accuracy-related penalty. Prop. Reg. 

§ 1.6664-2(c). Some commentators 
objected to this rule on the ground that 
overstated prepayment credits are not 
taken into account in computing the 
amount of a deFiciency under section 
6211. 

There are differences in the section 
6664 definition of “underpayment" and 
the section 6211 definition of 
"deFiciency" that warrant taking 
overstated prepayment credits into 
account for purposes of the accuracy- 
related penalty. If a taxpayer's 
overstatement of withholding credits or 
estimated tax payments is inadvertent. 


} 
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the taxpayer may qualify for the 
reasonable cause and good faith 
exception to the accuracy-related 
penalty. Accordingly, the final 
regulations adopt the rule set forth in the 
proposed regulations. 

Ordering Rules 

The proposed regulations provide 
ordering rules for taking adjustments to 
a return into account in calculating the 
total amount of accuracy-related and 
fraud penalties that are imposed by 
sections 6662 and 6663 with respect to a 
return for a taxable year. Similar rules 
are provided for allocating unclaimed 
prepayment credits to adjustments on a 
return. Prop. Reg. § 1.6664-3. 

One commentator suggested that 
these ordering rules be replaced by a 
rule that would allocate portions of an 
underpayment to adjustments on the 
basis of each adjustment’s contribution 
to the amount of the underpayment. The 
suggestion is not dictated by OBRA 
1989, is inconsistent with the established 
practice of the Service, and could raise 
substantial controversies as to the 
proper allocations. Accordingly, the 
final regulations retain the ordering 
rules of the proposed regulations. 

Reasonable Cause and Good Faith 
Exception 

No accuracy-related penalty will be 
imposed on any portion of an 
underpayment of tax if the taxpayer 
demonstrates that there was reasonable 
cause for such portion and that the 
taxpayer acted in good faith. The 
determination of whether a taxpayer 
acted with reasonable cause and in 
good faith is to be made on the basis of 
all facts and circumstances. Prop. Reg. 

§ 1.6664—4. 

Some commentators recommended 
that special reasonable cause and good 
faith rules be drafted for particular 
categories of taxpayers and that 
reasonable cause and good faith be 
presumed under certain circumstances. 

In particular, it was suggested that 
reliance on professional advice limited 
to the conclusion that there is 
substantial authority for a position 
should qualify for the reasonable cause 
and good faith exception. 

A facts and circumstances approach 
to determining reasonable cause and 
good faith provides the greatest degree 
of flexibility in evaluating a taxpayer’s 
situation. Special rules and 
presumptions, to the extent that they 
require that certain facts and 
circumstances be disregarded, are 
inconsistent with this flexible approach. 
Thus, the final regulations do not adopt 
these suggestions. 


Special Analyses 

It has been determined that these final 
rules are not major rules as defined in 
Executive Order 12291. Therefore, a 
final Regulatory Impact Analysis is not 
required. It has also been determined 
that section 553(b) of the Administrative 
Procedure Act (5 U.S.C. chapter 5) and 
the Regulatory Flexibility Act (5 U.S.C. 
chapter 6) do not apply to these 
regulations, and, therefore, a final 
Regulatory Flexibility Analysis is not 
required. Pursuant to section 7805(f) of 
the Internal Revenue Code, the notice of 
proposed rulemaking was submitted to 
the Chief Counsel for Advocacy of the 
Small Business Administration for 
comment on its impact on small 
business. 

Drafting Information 

The principal author of these 
regulations is Gail M. Winkler, Office of 
the Assistant Chief Counsel (Income 
Tax and Accounting), Internal Revenue 
Service. However, personnel from other 
offices in the Internal Revenue Service 
and Treasury Department participated 
in their development. 

List of Subjects 

26 CFR 1.6654-1 through 1.6709-lT 

Income taxes, Penalties, Reporting 
and recordkeeping requirements. 

26 CFR Part 602 

Reporting and recordkeeping 
requirements. 

Adoption of Amendments to the 
Regulations 

Accordingly, 26 CFR parts 1 and 602 
are amended as follows: 

PART I—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER 
DECEMBER 31, 1953 

Paragraph 1. The authority for part 1 
continues to read in part: 

Authority: Sec. 7805, 68A Stat. 917; sec. 28 
U.S.C. 7805, 26 U.S.C. 7805 * # # 

Par. 2. The following new §§ 1.6662-0 
through 1.6662-5 and 1.6664-0 through 
1.6664-4 are added to read as follows: 

§ 1.6662-0 Table of Contents. 

This section lists the captions that 
appear in §§ 1.6662-1 through 1.6662-5. 

§ 1.6662-1 Overview of the accuracy-related 
penalty. 

§ 1.6662-2 Accuracy-re/ated penalty. 

(a) In general. 

(b) Amount of penalty. 

(1) In general. 

(2) Increase in penalty for gross valuation 
misstatement. 


(c) No stacking or accuracy-related penalty 
components. 

(d) Effective date. 

§ 1.6662-3 Negligence of disregard or rules 
or regulations. 

(a) In general. 

(b) Definitions and rules. 

(1) Negligence. 

(2) Disregard of rules or regulations. 

(3) Frivolous. 

(c) Exception for adequate disclosure. 

(1) In general. 

(2) Method of disclosure. 

(d) Special rules in the case of carrybacks 
and carryovers. 

(1) In general. 

(2) Transition rule for carrybacks to pre- 
1990 years. 

(3) Example. 

§ 1.6662-4 Substantial understatement of 
income tax. 

(a) In general. 

(b) Definitions and computational rules. 

(1) Substantial. 

(2) Understatement. 

(3) Amount of the tax required to be shown 
on the return. 

(4) Amount of the tax imposed which is 
shown on the return. 

(5) Rebate. 

(6) Examples. 

(c) Special rules in the case of carrybacks 
and carryovers. 

(1) In general. 

(2) Understatements for carryback years 
not reduced by amount of carrybacks. 

(3) Tainted items defined. 

(i) In general. 

(ii) Tax shelter items. 

(4) Transition rule for carrybacks to pre- 
1990 years. 

(5) Examples. 

(d) Substantial authority. 

(1) Effect of having substantial authority. 

(2) Substantial authority standard. 

(3) Determination of whether substantial 
authority is present. 

(i) Evaluation of authorities. 

(ii) Nature of analysis. 

(iii) Types of authority. 

(ivj Special rules. 

(A) Written determinations. 

(B) Taxpayer's jurisdiction. 

(C) When substantial authority determined, 
(v) Substantial authority for tax returns due 

before January 1,1990. 

(e) Disclosure of certain information. 

(1) Effect of adequate disclosure. 

(2) Circumstances where disclosure will 
not have an effect. 

(f) Method of making adequate disclosure. 

(1) Disclosure statement. 

(2) Disclosure on return. 

(3) Recurring item. 

(4) Carrybacks and carryovers. 

(5) Pass-through entities. 

(g) Items relating to tax shelters. 

(1) In general. 

(2) Tax shelter. 

(i) In general. 

(ii) Principal purpose. 

(3) Tax shelter item. 

(4) Reasonable belief. 
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(5) Pass-through entities. 

§ 1.6062-5 Substantial and gross valuation 
misstatements under chapter 1. 

(a) In general. 

(b) Dollar limitation. 

(c) Special rules in the case of carrybacks 
and carryovers. 

(1) In general. 

(2) Transition rule for carrybacks to pre- 
1990 years. 

(d) Examples. 

(e) Definitions. 

(1) Substantial valuation misstatement. 

(2) Gross valuation misstatement. 

(3) Property. 

(f) Multiple valuation misstatements on a 
return. 

(1) Determination of whether valuation 
misstatements are substantial or gross. 

(2) Application of dollar limitation. 

(g) Property with a value or adjusted basis 
of zero. 

(h) Pass-through entities. 

(1) In general. 

(2) Example. 

(i) IReserved) 

(j) Transactions between persons described 
in section 482 and net section 482 transfer 
price adjustments. (Reserved] 

(k) Returns affected. 

§ 1.6662-1 Overview of the accuracy- 
related penalty. 

Section 6662 imposes an accuracy- 
related penalty on any portion of an 
underpayment of tax required to be 
shown on a return that is attributable to 
one or more of the following: 

(a) Negligence or disregard of rules or 
regulations; 

(b) Any substantial understatement of 
income tax; 

(c) Any substantial valuation 
misstatement under chapter 1; 

(d) Any substantial overstatement of 
pension liabilities; or 

(e) Any substantial estate or gift tax 
valuation understatement. 

Sections 1.6662-1 through 1.6662-5 
address only the first three components 
of the accuracy-related penalty, /.e., the 
penalties for negligence or disregard of 
rules or regulations, substantial 
understatements of income tax. and 
substantial (or gross) valuation 
misstatements under chapter 1. The 
penalties for negligence or disregard of 
rules or regulations and for a substantia] 
understatement of income tax may be 
avoided by adequately disclosing 
certain information as provided in 

§ 1.6662-3(c) and § 1.6662-4 (e) and (f). 
respectively. The penalty for a 
substantial (or gross) valuation 
misstatement under chapter 1 may not 
be avoided by disclosure. No accuracy- 
related penalty may be imposed on any 
portion of an underpayment if there was 
reasonable cause for. and the taxpayer 
acted in good faith with respect to. such 


portion. The reasonable cause and good 
faith exception to the accuracy-related 
penalty is set forth in 5 1.6664-4. 

$ 1.6662-2 Accuracy-related penalty. 

(a) In general. Section 6662(a) imposes 
an accuracy-related penalty on any 
portion of an underpayment of tax (as 
defined in section 6664(a) and 5 1.6664- 
2) required to be shown on a return if 
such portion is attributable to one or 
more of the following types of 
misconduct: 

(1) Negligence or disregard of rules or 
regulations (see § 1.6662-3): 

(2) Any substantial understatement of 
income tax (see $ 1.6662-4); or 

(3) Any substantial (or gross) 
valuation misstatement under chapter 1 
(“substantial valuation misstatement" or 
"gross valuation misstatement"), 
provided the applicable dollar limitation 
set forth in section 6662(e)(2) is satisfied 
(see } 1*6662-5). 

The accuracy-related penalty applies 
only in cases in which a return of tax is 
filed, except that the penalty does not 
apply in the case of a return prepared by 
the Secretary under the authority of 
section 6020(b). The accuracy-related 
penalty under section 6662 and the 
penalty under section 6651 for failure to 
timely file a return of tax may both be 
imposed on the same portion of an 
underpayment if a return is filed, but is 
filed late. The fact that a return is filed 
late, however, is not taken into account 
in determining whether an accuracy- 
related penalty should be imposed. No 
accuracy-related penalty may be 
imposed on any portion of an 
underpayment of tax on which the fraud 
penalty set forth in section 6663 is 
imposed. 

(b) Amount of penalty —(1) In general. 
The amount of the accuracy-related 
penalty is 20 percent of the portion of an 
underpayment of tax required to be 
shown on a return that is attributable to 
any of the types of misconduct listed in 
paragraphs (a)(1) through (a)(3) of this 
section, except as provided in paragraph 
(b)(2) of this section. 

(2) Increase in penalty for gross 
valuation misstatement. In the case of a 
gross valuation misstatement, 89 defined 
in section 6662(h)(2) and § 1.6662-5(e)(2), 
the amount of the accuracy-related 
penalty is 40 percent of the portion of an 
underpayment of tax required to be 
shown on a return that is attributable to 
the gross valuation misstatement, 
provided the applicable dollar limitation 
set forth in section 6662(e)(2) is satisfied. 

(c) No stacking of accuracy-related 
penalty components. The maximum 
accuracy-related penalty imposed on a 
portion of an underpayment may not 
exceed 20 percent of such portion (40 


percent of the portion attributable to a 
gross valuation misstatement), 
notwithstanding that such portion is 
attributable to more than one of the 
types of misconduct described in 
paragraph (a) of this section. For 
example, if a portion of an 
underpayment of tax required to be 
shown on a return is attributable both to 
negligence and a substantial 
understatement of income tax. the 
maximum accuracy-related penalty is 20 
percent of such portion. Similarly, the 
maximum accuracy-related penalty 
imposed on any portion of an 
underpayment that is attributable both 
to negligence and a gross valuation 
misstatement is 40 percent of such 
portion. 

(d) Effective date. Section 1.6662-3{c) 
and i 1.6662-4 (e) and (f) (relating to 
methods of making adequate disclosure) 
will apply to returns the due date for 
which (determined without regard to 
extensions of time for filing) is after 
December 31,1991. Except as provided 
in the preceding sentence, §5 1.6662-1 
through 1.6662-5 apply to returns the 
due date for which (determined without 
regard to extensions of time for filing) is 
after December 31.1969. To the extent 
the provisions of these regulations were 
not reflected in the statute as amended 
by the Omnibus Budget Reconciliation 
Act of 1989 (OBRA 1989), in Notice 90- 
20,1990-1 C.B. 328. or in rules and 
regulations in effect prior to March 4, 
1991 (to the extent not inconsistent with 
the statute as amended by OBRA 1989), 
these regulations will not be adversely 
applied to a taxpayer who took a 
position based upon such prior rules on 
a return filed before January 1.1992. 

§ 1.6662-3 Negligence or disregard of 
rules or regulations. 

(a) In general. If any portion of an 
underpayment, as defined in section 
6664(a) and { 1.6664-2, of any income 
tax imposed under subtitle A of the 
Code that is required to be shown on a 
return is attributable to negligence or 
disregard of rules or regulations, there is 
added to the tax an amount equal to 20 
percent of such portion. This penalty 
does not apply, however, if the 
requirements of § 1.6662-3(c)(l) are 
satisfied and the position in question is 
adequately disclosed as provided in 
S 1.6662-3(c)(2), or to the extent that the 
reasonable cause and good faith 
exception to this penalty set forth in 
5 1.6664-4 applies. In addition, if a 
position with respect to an item is 
contrary to a revenue ruling or notice 
(other than a notice of proposed 
rulemaking) issued by the Internal 
Revenue Service and published in the 
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Internal Revenue Bulletin, this penalty 
does not apply if the position has a 
realistic possibility of being sustained 
on its merits. See § 1.6694-2(b) of the 
preparer penalty regulations for a 
description of the realistic possibility 
standard. 

(b) Definitions and rules —(1) 
Negligence. The term negligence 
includes any failure to make a 
reasonable attempt to comply with the 
provisions of the internal revenue laws 
or to exercise ordinary and reasonable 
care in the preparation of a tax return. 
“Negligence” also includes any failure 
by the taxpayer to keep adequate books 
and records or to substantiate items 
properly. A position with respect to an 
item is attributable to negligence if it 
lacks a reasonable basis. Negligence is 
strongly indicated where— 

(1) A taxpayer fails to include on an 
income tax return an amount of income 
shown on an information return, as 
defined in section 6724(d)(1); 

(ii) A taxpayer fails to make a 
reasonable attempt to ascertain the 
correctness of a deduction, credit or 
exclusion on a return which would seem 
to a reasonable and prudent person to 
be “too good to be true” under the 
circumstances; 

(iii) A partner fails to comply with the 
requirements of section 6222, which 
requires that a partner treat partnership 
items on its return in a manner that is 
consistent with the treatment of such 
items on the partnership return (or 
notify the Secretary of the 
inconsistency); or 

(iv) A shareholder fails to comply 
with the requirements of section 6242, 
which requires that an S corporation 
shareholder treat subchapter S items on 
its return in a manner that is consistent 
with the treatment of such items on the 
corporation’s return (or notify the 
Secretary of the inconsistency). 

(2) Disregard of rules or regulations. 
The term disregard includes any 
careless, reckless or intentional 
disregard of rules or regulations. The 
term “rules or regulations" includes the 
provisions of the Internal Revenue Code, 
temporary or final Treasury regulations 
issued under the Code, and revenue 
rulings or notices (other than notices of 
proposed rulemaking) issued by the 
Internal Revenue Service and published 
in the Internal Revenue Bulletin. A 
disregard of rules or regulations is 
“careless” if the taxpayer does not 
exercise reasonable diligence to 
determine the correctness of a return 
position that is contrary to the rule or 
regulation. A disregard is “reckless” if 
the taxpayer makes little or no effort to 
determine whether a rule or regulation 
exists, under circumstances which 


demonstrate a substantial deviation 
from the standard of conduct that a 
reasonable person would observe. A 
disregard is “intentional” if the taxpayer 
knows of the rule or regulation that is 
disregarded. Nevertheless, a taxpayer 
who takes a position contrary to a 
revenue ruling or a notice has not 
disregarded the ruling or notice if the 
contrary position has a realistic 
possibility of being sustained on its 
merits. 

(3) Frivolous. A frivolous position 
with respect to an item is one that is 
patently improper. 

(c) Exception for adequate 
disclosure —(1) In general. No penalty 
under section 6662(b)(1) may be imposed 
on any portion of an underpayment that 
is attributable to negligence or a 
position contrary to a rule or regulation 
if the position is disclosed in accordance 
with the rules of paragraph (c)(2) of this 
section and, in the case of a position 
contrary to a regulation, the position 
represents a good faith challenge to the 
validity of the regulation. This 
disclosure exception does not apply, 
however, in the case of a position that is 
frivolous or where the taxpayer fails to 
keep adequate books and records or to 
substantiate items properly. 

(2) Method of disclosure. Disclosure is 
adequate for purposes of this section if 
made in accordance with the provisions 
of §§ 1.6662-4(f) (1). (3), (4) and (5). 
which permit disclosure on a properly 
completed and Bled Form 8275 or 8275- 
R, as appropriate. In the case of a 
position contrary to a rule or regulation, 
disclosure is adequate only if the 
preceding sentence is satisfied and the 
statutory or regulatory provision or 
ruling in question is adequately 
identified on the Form 8275 or 8275-R, as 
appropriate. The provisions of § 1.6662- 
4(f)(2), which permit disclosure in 
accordance with an annual revenue 
procedure for purposes of the 
substantial understatement penalty, do 
not apply for purposes of the penalty for 
negligence or disregard of rules or 
regulations. 

(d) Special rules in the case of 
carrybacks and carryovers —(1) In 
general. The penalty for negligence or 
disregard of rules or regulations applies 
to any portion of an underpayment for a 
year to which a loss, deduction or credit 
is carried, which portion is attributable 
to negligence or disregard of rules or 
regulations in the year in which the 
carryback or carryover of the loss, 
deduction or credit arises (the “loss or 
credit year”). 

(2) Transition rule for carrybacks to 
pre-1990 years. A 20 percent penalty 
under section 6662(b)(1) is imposed on 
any portion of an underpayment for a 


carryback year, the return for which is 
due (without regard to extensions) 
before January 1,1990, if— 

(i) That portion is attributable to 
negligence or disregard of rules or 
regulations in a loss or credit year; and 

(ii) The return for the loss or credit 
year is due (without regard to 
extensions) after December 31,1989. 

(3) Example. The following example 
illustrates the provisions of paragraph 
(d) of this section. This example does 
not take into account the reasonable 
cause exception under § 1.6664-4. 

Example. Corporation M is a C corporation. 
In 1990, M had a loss of $200,000 before 
taking into account a deduction of $350,000 
that M claimed as an expense in careless 
disregard of the capitalization requirements 
of section 263 of the Code. M failed to make 
adequate disclosure of the item for 1990. M 
reported a $550,000 loss for 1990 and carried 
back the loss to 1987 and 1988. M had 
reported taxable income of $400,000 for 1987 
and $200,000 for 1988, before application of 
the carryback. The carryback eliminated all 
of M’s taxable income for 1987 and $150,000 
of taxable income for 1988. After 
disallowance of the $350,000 expense 
deduction and allowance of a $35,000 
depreciation deduction with respect to the 
capitalized amount, the correct loss for 1990 
was determined to be $235,000. Because there 
is no underpayment for 1990, the penalty for 
negligence or disregard of rules or regulations 
does not apply for 1990. However, as a result 
of the 1990 adjustments, the loss carried back 
to 1987 is reduced from $550,000 to $235,000. 
After application of the $235,000 carryback, 

M has taxable income of $165,000 for 1987 
and $200,000 for 1988. This adjustment results 
in underpayments for 1987 and 1988 that are 
attributable to the disregard of rules or 
regulations on the 1990 return. Therefore, the 
20 percent penalty rate applies to the 1987 
and 1988 underpayments attributable to the 
disallowed carryback. 

§ 1.6662-4 Substantial understatement of 
Income tax. 

(a) In general. If any portion of an 
underpayment, as defined in section 
6664(a) and § 1.6664-2, of any income 
tax imposed under subtitle A of the 
Code that is required to be shown on a 
return is attributable to a substantial 
understatement of such income tax, 
there is added to the tax an amount 
equal to 20 percent of such portion. 
Except in the case of any item 
attributable to a tax shelter (as defined 
in paragraph (g)(2) of this section), an 
understatement is reduced by the 
portion of the understatement that is 
attributable to the tax treatment of an 
item for which there is substantial 
authority, or with respect to which there 
is adequate disclosure. General rules for 
determining the amount of an 
understatement are set forth in 
paragraph (b) of this section and more 
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specific rules in the case of carrybacks 
and carryovers are set forth in 
paragraph (c) of this section. The rules 
for determining when substantial 
authority exists ore set forth in § 1.6662- 
4(d). The rules for determining when 
there is adequate disclosure are set forth 
in $ 16662-4 (e) and (f). This penalty 
does not apply to the extent that the 
reasonable cause and good faith 
exception to this penalty set forth in 
§ 1.6664-4 applies, 

(b) Definitions and computational 
rules —(1) Substantial. An 
understatement (as defined in paragraph 
(b)(2) of this section) is "substantial" if 
it exceeds the greater of— 

(1) 10 percent of the tax required to be 
shown on the return for the taxable year 
(as defined in paragraph (b)(3) of this 
section); or 

(ii) $5,000 ($10,000 in the case of a 
corporation other than an S corporation 
(as defined in section 1361(a)(1)) or a 
personal holding company (as defined in 
section 542)). 

(2) Understatement Except as 
provided in paragraph (c)(2) of this 
section (relating to special rules for 
carrybacks), the term “understatement” 
means the excess of— 

(i) The amount of the tax required to 
be shown on the return for the taxable 
year (as defined in paragraph (b)(3) of 
this section), over 

(ii) The amount of the tax imposed 
which is shown on the return for the 
taxable year (as defined in paragraph 
(b)(4) of this section), reduced by any 
rebate (as defined in paragraph (b)(5) of 
this section). 

The definition of understatement also 
may be expressed as— 

Understatement = X — (Y - Z) 
where X = the amount of the tax 

required to be shown on the return; 
Y = the amount of the tax imposed 
which is shown on the return; and Z 
= any rebate. 

(3) Amount of the tax required to be 
shown on the return. The “amount of the 
tax required to be shown on the return'‘ 
for the taxable year has the same 
meaning as the “amount of income tax 
imposed" as defined in j 1.6664-2(b). 

(4) Amount of the tax imposed which 
is shown on Ute return. The “amount of 
the tax imposed which is shown on the 
return" for the taxable year has the 
same meaning as the “amount shown as 
the tax by the taxpayer on his return," 
as defined in § 1.6664-2(c), except that— 

(i) There is no reduction for the excess 
of the amount described in S 1.664- 
2(c)(l)(i) over the amount described in 

5 l.G664-2(C)(l)(ii). and 

(ii) The tax liability shown by the 
taxpayer on his return is recomputed as 


if the following items had been reported 
properly: 

(A) Items (other than tax shelter items 
as defined in § 1.6662n4(g)(3)) for which 
there is substantial authority for the 
treatment claimed (as provided in 

5 1.6662-4{d)). 

(B) Items (other than tax shelter items 
as defined in § 1.6662-4(g)(3)) with 
respect to which there is adequate 
disclosure (as provided in § 1.6662-4 (e) 
and (f)). 

(C) Tax shelter items (as defined in 
5 1.6662-4(g)(3)) for which there is 
substantial authority for the treatment 
claimed (as provided in 5 1.6662-4(d)). 
and with respect to which the taxpayer 
reasonably believed that the tax 
treatment of the item9 was more likely 
than not the proper tax treatment (as 
provided in 5 1.6662-4(g)(4)). 

(5) Rebate. The term rebate has the 
meaning set forth in § 1.6664-2(e), 
except that— 

(i) "Amounts not so shown previously 
assessed (or collected without 
assessment)" includes only amounts not 
so shown previously assessed (or 
collected without assessment) as a 
deficiency, and 

(ii) The amount of the rebate is 
determined as if any items to which the 
rebate is attributable that are described 
in paragraph (b)(4) of this section had 
received the proper tax treatment. 

(6) Examples. The following examples 
illustrate the provisions of paragraph (b) 
of this section. These examples do not 
take into account the reasonable cause 
exception under § 1.664-4: 

Example 1 . In 1990. Individual A. a 
calendar year taxpayer, files a return for 
1969. which shows taxable income of $18,200 
and tax liability of $2,734. Subsequent 
adjustments on audit for 1989 increase 
taxable income to $51,500 and tax liability to 
$12,339. There was substantial authority for 
an item resulting In an adjustment that 
increases taxable income by $5,300. The item 
is not a tax shelter item. In computing the 
amount of the understatement, the amount of 
tax shown on A’s return is determined as if 
the item for which there was substantial 
authority had been given the proper tax 
treatment Thus, the amount of tax that is 
treated as shown on A’s return is $4,176. i.e., 
the tax on $23,500 ($18,200 taxable income 
actually shown on A’s return plus $5,300. the 
amount of the adjustment for which there 
was substantial authority). The amount of the 
understatement is $8,163. i.e.. $12,339 (the 
amount of tax required to be shown) less 
$4,176 (the amount of tax treated as shown on 
A’s return after adjustment for the item for 
which there was substantial authority). 
Because the $8,163 understatement exceeds 
the greater of 10 percent of the tax required to 
be shown on the return for the year, i.e.. 

$1,234 ($12,339 X .10) or $5,000. A has a 
substantial understatement of Income tax for 
the year. 


Example 2. Individual B. a calendar year 
taxpayer, files a return for 1990 that fails to 
include income reported on an information 
return. Form 1099. that was furnished to B. 
The Service detects this omission through its 
document matching program and assesses 
$3,000 in unreported tax liability. B's return is 
later examined and as a result of the 
examination the Service makes an 
adjustment to B’b return of $4,000 in 
additional tax liability. Assuming there was 
neither substantial authority nor adequate 
disclosure with respect to the items adjusted, 
there is an understatement of $7,000 with 
respect to B’s return. There is also an 
underpayment of $7,000. (See § 1.6664-2.) The 
amount of the understatement is not reduced 
by imposition of a negligence penalty on the 
$3,000 portion of the underpayment that is 
attributable to the unreported income. 
However, if the Services does impose the 
negligence penalty on this $3,000 portion, the 
Service may only impose the substantial 
understatement penalty on the remaining 
$4,000 portion of the underpayment. (See 
§ 1.6662-2(c). which prohibits stacking of 
accuracy-related penalty components.) 

(c) Special rules in the case of 
carrybacks and carryovers —(1) In 
general. The penalty for a substantial 
understatement of income tax applies to 
any portion of an underpayment for a 
year to which a loss, deduction or credit 
is carried that is attributable to a 
"tainted item" for the year in which the 
carryback or carryover of the loss, 
deduction or credit arises (the "loss or 
credit year"). The determination of 
whether an understatement is 
substantial for a carryback or carryover 
year is made with respect to the return 
of the carryback or carryover year. 
"Tainted items" are taken into account 
with items arising in a carryback or 
carryover year to determine whether the 
understatement is substantial for that 
year. 

(2) Understatements for carryback 
years not reduced by amount of 
carrybacks. The amount of an 
understatement for a carryback year is 
not reduced on account of a carryback 
of a loss, deduction or credit to that 
year. 

(3) Tainted items defined —(i) In 
general. Except in the case of a tax 
shelter item (as defined in paragraph 
(g)(3) of this section), a “tainted item” is 
any item for which there is neither 
substantial authority nor adequate 
disclosure with respect to the loss or 
credit year. 

(ii) Tax shelter items. In the case of a 
tax shelter item (as defined in paragraph 
(g)(3) of this section), a "tainted item” is 
any item for which there is not. with 
respect to the loss or credit year, both 
substantial authority and a reasonable 
belief that the tax treatment is more 
likely than not the proper treatment. 
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(4) Transition rule for carrybacks to 
pre-1990 years. A 20 percent penalty 
under section 6602(b)(2) is imposed on 
any portion of an underpayment for a 
carryback year, the return for which is 
due (without regard to extensions) 
before January 1,1990, if— 

(i) That portion is attributable to one 
or more “tainted items" (as defined in 
paragraph (c)(3) of this section) arising 
in a loss or credit year, and 

(ii) The return for the loss or credit 
year is due (without regard to 
extensions) after December 31,1989. 

The preceding sentence applies only if 
the understatement in the carryback 
year is substantial. See Example 2 in 
paragraph (c)(5) of this section. 

(5) Examples. The following examples 
illustrate the rules of paragraph (c) of 
this section regarding carrybacks and 
carryovers. These examples do not take 
into account the reasonable cause 
exception under 9 1.6664-4. 

Example 1 . (i) Corporation N, a calendar 
year taxpayer, is a C corporation. N was 
formed on January 1,1987, and timely filed 
the following income tax returns: 


[!n dollar sJ 



Tax Year 





1990 


1907 

1SS8 

1969 

(before 

NOLCO) 

Taxable income._ 

30.000 

100.000 

22.253 

(300,000) 

50,000 

7.500 

Tar Ita&ity_ 

4.757 





(ii) During 1990. N files Form 1139, 
Corporation Application for Tentative 
Refund, to carry back the NOL generated in 
1989 (NOLCB). N received refunds of $4,575 
for 1987 and $22,250 for 1988. 

(iix) For tax year 1990, N carries over 
$50,000 of the 1989 loss to offset $50,000 of 
income earned in 1990 and reduce taxable 
income to zero. N would have reported $7,500 
of tax liability for 1990 if it were not for use 
of the net operating loss carryover (NOLCO). 
N assumes there is a remaining NOLCO of 
$120,000 to be applied for tax year 1991. 

(iv) In June 1991, the Service completes its 
examination of the 1989 loss year return and 
makes the following adjustment: 

Taxable income per 1989 return.— ($300,000) 
Adjustment: Unreported income ~... 310,000 

Corrected taxable income.... 10,000 

Corrected tax liability_ 1,500 


(v) There was not substantial authority for 
N's treatment of the items comprising the 
1989 adjustment and N did not make 
adequate disclosure. 

(vi) As a result of the adjustment to the 
1989 return. N had an understatement of 
$4,575 for tax year 1967; an understatement of 
$22,250 for tax year 1988; an understatement 
of $1,500 for tax year 1989; and an 


understatement of $7,500 for tax year 199a 
Only the $22,250 understatement for 1988 is 
substantia? understatement, i.e., it exceeds 
the greater of (a) $2,225 (10 percent of tax 
required to be shown on the return for the 
taxable year (.10 X $22,250)) or (b) $10,000. 

The underpayment for 1988 is subject to a 
penalty rate of 20 percent. 

Example 2. The facts are the same as in 
Example l t except that in addition to 
examining the 1989 return, the Service also 
examines the 1987 return and makes an 
adjustment that results in an understatement. 
(This adjustment is unrelated to the 
adjustment on the 1967 return for the 
disallowance of the NOLCB from 1989.) if the 
understatement resulting from the adjustment 
to the 1987 return, when combined with the 
understatement resulting from the 
disallowance of the NOLCB from 1989. 
exceeds the greater of (a) 10 percent of the 
tax required to be shown on the return for 
1987 or (b) $10,000, the underpayment for 1687 
will also be subject to a substantial 
understatement penalty. The portion of the 
underpayment attributable to the adjustment 
unrelated to the disallowance of the NOLCB 
will be subject to a penalty rate of 25 percent 
under former section 8661. The portion of the 
underpayment attributable to the 
disallowance of the NOLCB will be subject to 
a penalty rate of 20 percent under section 
6082. 

Example 3. individual P. a calendar year 
single taxpayer, files his 1990 return reporting 
taxable income of $10,000 and a tax liability 
of $1,504. An examination of the 1990 return 
results in an adjustment for unreported 
income of $25,000. There was not substantial 
authority for Ps failure to report the income, 
and P did not make adequate disclosure with 
respect to the unreported income. P*s correct 
tax liability for 1990 is determined to be 
$7,279. resulting in an understatement of 
$5,775 (the difference between the amount of 
tax required to be shown on the return 
($7,279) and the tax shown on the return 
($1,504)). Because the understatement 
exceeds the greater of (a) $728 (10 percent of 
the tax required to be shown on the return 
(.10 X $7,279)) or (b) $5,000, the 
understatement is substantial. Subsequently. 

P files his 1993 return showing a net operating 
loss. The loss is carried back to his 1990 
return, reducing his taxable income for 1990 
to zero. However, the amount of the 
understatement for 1990 is not reduced on 
account of the NOLCB to that year. P is 
subject to the 20 percent penalty rate under 
section 6662 on the underpayment 
attributable to the substantial 
understatement for 1990, notwithstanding 
that the tax required to be shown on the 
return for that year, after application of the 
NOLCB. is zero. 

(d) Substantial authority —(1) Effect of 
having substantial authority. If there is 
substantial authority for the tax 
treatment of an item, the item is treated 
as if it were shown properly on the 
return for the taxable year in computing 
the amount of the tax shown on the 
return. Thus, for purposes of section 
6862(d), the tax attributable to the item 
is not included in the understatement for 


that year. (For special rules relating to 
tax shelter items see $ 1.6662-4(g)) 

(2) Substantial authority standard 
The substantial authority standard is an 
objective standard involving an analysis 
of the law and application of the law to 
relevant facts. The substantial authority 
standard is less stringent than the “more 
likely than not" standard (the standard 
that is met when there is a greater than 
50-percent likelihood of the position 
being upheld), but more stringent than 
the reasonable basis standard (the 
standard which, if satisfied, generally 
will prevent imposition of the penalty 
under section 6662(b)(1) for negligence). 
A return position that is arguable, but 
fairly unlikely to prevail in court, 
satisfies the reasonable basis standard, 
but not the substantial authority 
standard. The possibility that a return 
will not be audited or, if audited, that an 
item will not be raised on audit, is not 
relevant in determining whether the 
substantial authority standard (or the 
reasonable basis standard) is satisfied. 

(3) Determination of whether 
substantial authority is present —(i) 
Evaluation of authorities. There is 
substantial authority for the tax 
treatment of an item only if the weight 
of the authorities supporting the 
treatement is substantial in relation to 
the weight of authorities supporting 
contrary treatment Ail authorities 
relevant to the tax treatment of an item, 
including the authorities contrary to the 
treatment, are taken into account in 
determining whether substantia) 
authority exists. The weight of 
authorities is determined in light of the 
pertinent facts and circumstances in the 
manner prescribed by paragraph 
(d)(3)(h) of this section. There may be 
substantial authority for more than one 
position with respect to the same item. 
Because the substantial authority 
standard i 9 an objective standard, the 
taxpayer’s belief that there is 
substantial authority for the tax 
treatment of an item is not relevant in 
determining whether there is substantial 
authority for that treatment. 

(ii) Nature of analysis. The weight 
accorded an authority depends on its 
relevance and persuasiveness, and the 
type of document providing the 
authority. For example, a case or 
revenue ruling having some facts in 
common with the tax treatment at issue 
is not particularly relevant if the 
authority is materially distinguishable 
on its facts, or is otherwise inapplicable 
to the tax treatment at issue. An 
authority that merely states a conclusion 
ordinarily is less persuasive than one 
that reaches its conclusion by cogently 
relating the applicable law to pertinent 
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facts. The weight of an authority from 
which information has been deleted, 
such as a private letter ruling, is 
diminished to the extent that the deleted 
information may have affected the 
authority’s conclusions. The types of 
document also must be considered. For 
example, a revenue ruling is accorded 
greater weight than a private letter 
ruling addressing the same issue. An 
older private letter ruling, technical 
advice memorandum, general counsel 
memorandum or action on decision 
generally must be accorded less weight 
than a more recent one. Any document 
described in the preceding sentence that 
is more than 10 years old generally is 
accorded very little weight. However, 
the persuasiveness and relevance of a 
document, viewed in light of subsequent 
developments, should be taken into 
account along with the age of the 
document. There may be substantial 
authority for the tax treatment of an 
item despite the absence of certain 
types of authority. Thus, a taxpayer may 
have substantial authority for a position 
that is supported only by a well- 
reasoned construction of the applicable 
statutory provision. . 

(iii) Types of authority. Except in 
cases described in paragraph (d)(3)(iv) 
of this section concerning written 
determinations, only the following are 
authority for purposes of determining 
whether there is substantial authority 
for the tax treatment of an item: 
Applicable provisions of the Internal 
Revenue Code and other statutory 
provisions; proposed, temporary and 
final regulations construing such statues; 
revenue rulings and revenue procedures; 
tax treaties and regulations thereunder, 
and Treasury Department and other 
official explanations of such treaties: 
court cases; congressional intent as 
reflected in committee reports, joint 
explanatory statements of managers 
included in conference committee 
reports, and floor statements made prior 
to enactment by one of a bill's 
managers; General Explanations of tax 
legislation prepared by the Joint 
Committee on Taxation (the Blue Book): 
private letter rulings and technical 
advice memoranda issued after October 
31,1976; actions on decisions and 
general counsel memoranda issued after 
March 12,1981 (as well as general 
counsel memoranda published in pre- 
1955 volumes of the Cumulative 
Bulletin); Internal Revenue Service 
information or press releases; and 
notices, announcements and other 
administrative pronouncements 
published by the Service in the Internal 
Revenue Bulletin. Conclusions reached 
in treatises, legal periodicals, legal 
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opinions or opinions rendered by tax 
professionals are not authority. The 
authorities underlying such expressions 
of opinion where applicable to the facts 
of a particular case, however, may give 
rise to substantial authority for the tax 
treatment of an item. Notwithstanding 
the preceding list of authorities, an 
authority does not continue to be an 
authority to the extent it is overruled or 
modified, implicitly or explicitly, by a 
body with the power to overrule or 
modify the earlier authority. In the case 
of court decisions, for example, a district 
court opinion on an issue is not an 
authority if overruled or reversed by the 
United States Court of Appeals for such 
district. However, a Tax Court opinion 
is not considered to be overruled or 
modified by a court of appeals to which 
a taxpayer does not have a right of 
appeal, unless the Tax Court adopts the 
holding of the court of appeals. 

Similarly, a private letter ruling is not 
authority if revoked or if inconsistent 
with a subsequent proposed regulation, 
revenue ruling or other administrative 
pronouncement published in the Internal 
Revenue Bulletin. 

(iv) Special rules —(A) Written 
determinations. There is substantial 
authority for the tax treatment of an 
item by a taxpayer if the treatment is 
supported by the conclusion of a ruling 
or a determination letter (as defined in 
§ 301.6116-2 (d) and (e)) issued to the 
taxpayer, by the conclusion of a 
technical advice memorandum in which 
the taxpayer is named, or by an 
affirmative statement in a revenue 
agent's report with respect to a prior 
taxable year of the taxpayer ("written 
determinations"). The preceding 
sentence does not apply, however, if— 

(7) There was a misstatement or 
omission of a material fact or the facts 
that subsequently develop are 
materially different from the facts on 
which the written determination was 
based, or 

(2) The written determination was 
modified or revoked after the date of 
issuance by— 

(/I A notice to the taxpayer to whom 
the written determination was issued, 

(//) The enactment of legislation or 
ratification of a tax treaty, 

(iii) A decision of the United States 
Supreme Court, 

(iv) The issuance of temporary or final 
regulations, or 

(v) The issuance of a revenue ruling, 
revenue procedure, or other statement 
published in the Internal Revenue 
Bulletin. 

Except in the case of a written 
determination that is modified or 
revoked on account of § 1.6662- 


4(d)(3)(iv)(A)(7), a written determination 
that is modified or revoked as described 
in § 1.6662-4(d)(3)(iv)(A)(2) ceases to be 
authority on the date, and to the extent, 
it is so modified or revoked. See section 
6404(f) for rules which require the 
Secretary to abate a penalty that i 9 
attributable to erroneous written advice 
furnished to a taxpayer by an officer or 
employee of the Internal Revenue 
Service. 

(B) Taxpayer's jurisdiction . The 
applicability of court cases to the 
taxpayer by reason of the taxpayer’s 
residence in a particular jurisdiction is 
not taken into account in determining 
whether there is substantial authority 
for the tax treatment of an item. 
Notwithstanding the preceding sentence, 
there is substantial authority for the tax 
treatment of an item if the treatment is 
supported by controlling precedent of a 
United States Court of Appeals to which 
the taxpayer has a right of appeal with 
respect to the item. 

(C) When substantial authority 
determined. There is substantial 
authority for the tax treatment of an 
item if there is substantial authority at 
the time the return containing the item is 
filed or there was substantial authority 
on the last day of the taxable year to 
which the return relates. 

(v) Substantial authority for tax 
returns due before January 1, 1990. 

There is substantial authority for the tax 
treatment of an item on a return that is 
due (without regard to extensions) after 
December 31,1982 and before January 1, 
1990, if there is substantial authority for 
such treatment under either the 
provisions of paragraph (d)(3)(iii) of this 
section (which set forth an expanded list 
of authorities) or of § 1.6061—3(b)(2) 
(which set forth a narrower list of 
authorities). Under either list of 
authorities, authorities both for and 
against the position must be taken into 
account. 

(e) Disclosure of certain 
information —(1) Effect of adequate 
disclosure. Items for which there is 
adequate disclosure as provided in this 
paragraph (e) and in paragraph (f) of this 
section are treated as if 9uch items were 
shown properly on the return for the 
taxable year in computing the amount of 
the tax shown on the return. Thus, for 
purposes of section 6662(d), the tax 
attributable to such items is not 
included in the understatement for that 
year. 

(2) Circumstances where disclosure 
will not have an effect. The rules of 
paragraph (e)(1) of this section do not 
apply where the item or position on the 
return is— 
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(1) Frivolous (as defined in S 1.6662- 
3(b)(3)); 

(ii) Attributable to a tax shelter (as 
defined in section 66S2(d)(2)(C)(ii) and 
paragraph (g)(2) of this section); or 

(iii) Not properly substantiated, or the 
taxpayer failed to keep adequate books 
and records with respect to the item or 
position. 

(f) Method of making adequate 
disclosure —(1) Disclosure statement. 
Disclosure is adequate with respect to 
an item (or group of similar items, such 
as amounts paid or incurred for supplies 
by a taxpayer engaged in business) or a 
position on a return if the disclosure i9 
made on a properly completed form 
attached to the return or to a qualified 
amended return (as defined in § 1.6664- 
2(c)(3)) for the taxable year. In the case 
of an item or position other than one 
that is contrary to a regulation, 
disclosure must be made on Form 8275 
(Disclosure Statement); in the case of a 
position contrary to a regulation, 
disclosure must be made on Form 8275- 
R (Regulation Disclosure Statement). 

(2) Disclosure on return. The 
Commissioner may by annual revenue 
procedure (or otherwise) prescribe the 
circumstances under which disclosure of 
information on a return (or qualified 
amended return) in accordance with 
applicable forms and instructions is 
adequate. If the revenue procedure does 
not include an item, disclosure is 
adequate with respect to that item only 
if made on a properly completed Form 
8275 or 8275-R, as appropriate, attached 
to the return for the year or to a 
qualified amended return. 

(3) Recurring item. Disclosure with 
respect to a recurring item, such-as the 
basis of recovery property, must be 
made for each taxable year in which the 
item is taken into account. 

(4) Carrybacks and carryovers. 
Disclosure is adequate with respect to 
an item which is included in any loss, 
deduction or credit that is carried to 
another year only if made in connection 
with the return (or qualified amended 
return) for the taxable year in which the 
carryback or carryover arises (the "loss 
or credit year”). Disclosure i 9 not also 
required in connection with the return 
for the taxable year in which the 
carryback or carryover is taken into 
account 

(5) Pass-through entities . Disclosure in 
the case of items attributable to a pass¬ 
through entity (pass-through items) is 
made with respect to the return of the 
entity, except as provided in this 
paragraph (f)(5). Thus, disclosure in the 
case of pass-through items must be 
made on a Form 8275 or 8275-R, as 
appropriate, attached to the return (or 
qualified amended return) of the entity. 


or on the entity's return in accordance 
with the revenue procedure described in 
paragraph (f)(2) of this section, if 
applicable. A taxpayer (i.e., partner, 
shareholder, beneficiary, or holder of a 
residual interest in a REMiC) also may 
make adequate disclosure with respect 
to a pass-through item, however, if the 
taxpayer files a properly completed 
Form 8275 or 8275-R, as appropriate, in 
duplicate, one copy attached to the 
taxpayer's return (or qualified amended 
return) and the other copy filed with the 
Internal Revenue Service Center with 
which the return of the entity is required 
to be filed. Each Form 8275 or 8275-R, as 
appropriate, filed by the taxpayer 
should relate to the pass-through items 
of only one entity. For purposes of this 
paragraph (f)(5), a pass-through entity is 
a partnership, S corporation (as defined 
in section 1361(a)(1)), estate, trust, 
regulated investment company (as 
defined in section 851(a)), real estate 
investment trust (as defined in section 
856(a)), or real estate mortgage 
investment conduit (“REMIC”) (as 
defined in section 860D(a)). 

(g) Items relating to tax shelters —(1) 
In general. Tax shelter items (as defined 
in paragraph (g)(3) of this section) are 
treated as if such items were shown 
properly on the return for a taxable year 
in computing the amount of the tax 
shown on the return, and thus the tax 
attributable to such items is not 
included in the understatement for the 
year, if— 

(1) There is substantial authority (as 
provided in paragraph (d) of this 
section) for the tax treatment of that 
item; and 

(ii) The taxpayer reasonably believed 
at the time the return was filed that the 
tax treatment of that item was more 
likely than not the proper treatment (see 
paragraph (g)(4) of this section). 
Disclosure made with respect to a tax 
shelter item does not affect the amount 
of an understatement. 

(2) Tax shelter —(i) In general For 
purposes of section 6662(d), the term 
"tax shelter” means— 

(A) A partnership or other entity (such 
as a corporation or trust), 

(B) An investment plan or 
arrangement, or 

(C) Any other plan or arrangement, 
if the principal purpose of the entity, 
plan or arrangement, based on objective 
evidence, is to avoid or evade Federal 
income tax. The principal purpose of an 
entity, plan or arrangement is to avoid 
or evade Federal income tax if that 
purpose exceeds any other purpose. 
Typical of tax shelters are transactions 
structured with little or no motive for the 
realization of economic gain, and 


transactions that utilize the mismatching 
of income and deductions, overvalued 
assets or assets with values subject to 
substantial uncertainty, certain 
nonrecourse financing, financing 
techniques that do not conform to 
standard commercial business practices, 
or the mischaracterization of the 
substance of the transaction. The 
existence of economic substance does 
not of itself establish that a transaction 
is not a tax shelter if the transaction 
includes other characteristics that 
indicate it is a tax shelter. 

(ii) Principal purpose. The principal 
purpose of an entity, plan or 
arrangement is not to avoid or evade 
Federal income tax if the entity, plan or 
arrangement ha9 as its purpose the 
claiming of exclusions from income, 
accelerated deductions or other tax 
benefits in a manner consistent with the 
statute and Congressional purpose. For 
example, an entity, plan or arrangement 
does not have as its principal purpose 
the avoidance or evasion of Federal 
income tax solely as a result of the 
following uses of tax benefits provided 
by the Internal Revenue Code: the 
purchasing or holding of an obligation 
bearing interest that is excluded from 
gross income under section 103; taking 
an accelerated depreciation allowance 
under section 168; taking the percentage 
depletion allowance under section 613 
or section 613A; deducting intangible 
drilling and development costs as 
expenses under section 263(c); 
establishing a qualified retirement plan 
under sections 401-409; claiming the 
possession tax credit under section 936; 
or claiming tax benefits available by 
reason of an election under 992 to be 
taxed as a domestic international sales 
corporation ("DISC”), under section 
927(f)(1) to be taxed as a foreign sale9 
corporation (“FSC”), or under section 
1362 to be taxed as an S corporation. 

(3) Tax shelter item. An item of 
income, gain, loss, deduction or credit is 
a “tax shelter item” if the item is 
directly or indirectly attributable to the 
principal purpose of a tax shelter to 
avoid or evade Federal income tax. 

Thus, if a partnership is established for 
the principal purpose of avoiding or 
evading Federal income tax by acquiring 
and overstating the basis of property for 
purposes of claiming accelerated 
depreciation, the depreciation with 
respect to the property is a tax shelter 
item. However, a deduction claimed in 
connection with a separate transaction 
carried on by the same partnership is 
not a tax shelter item if the transaction 
does not constitute a plan or 
arrangement the principal purpose of 
which is to avoid or evade tax. 
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(4) Reasonable belief. For purposes of 
section 6662(d), a taxpayer is considered 
reasonably to believe that the tax 
treatment of an item is more likely than 
not the proper tax treatment if— 

(i) The taxpayer analyzes the 
pertinent facts and authorities in the 
manner described in paragraph (d)(3)(ii) 
of this section and, in reliance upon that 
analysis, reasonably concludes that 
there is a greater than 50-percent 
likelihood that the tax treatment of the 
item will be upheld if challenged by the 
Internal Revenue Service; or 

(ii) The taxpayer in good faith relies 
on the opinion of a professional tax 
advisor, if the opinion is based on the 
tax advisor’s analysis of the pertinent 
facts and authorities in the manner 
described in paragraph (d)(3)(ii) of this 
section and unambiguously states that 
the tax advisor concludes that there is a 
greater than 50-percent likelihood that 
the tax treatment of the item will be 
upheld if challenged by the Internal 
Revenue Service. 

(5) Pass-through entities. In the case 
of tax shelter items attributable to a 
pass-through entity, the actions 
described in paragraphs (g)(4)(i) and 
(g)(4)(ii) of this section, if taken by the 
entity, are deemed to have been taken 
by the taxpayer and are considered in 
determining whether the taxpayer 
reasonably believed that the tax 
treatment of an item was more likely 
than not the proper tax treatment. 

§ 1.6662-5 Substantial and gross valuation 
misstatements under chapter 1. 

(a) In general. If any portion of an 
underpayment, as defined in section 
6664(a) and $ 1.6664-2. of any income 
tax imposed under chapter 1 of subtitle 
A of the Code that is required to be 
shown on a return is attributable to a 
substantial valuation misstatement 
under chapter 1 ("substantial valuation 
misstatement"), there is added to the tax 
an amount equal to 20 percent of such 
portion. Section 6662(h) increases the 
penalty to 40 percent in the case of a 
gross valuation misstatement under 
chapter 1 ("gross valuation 
misstatement”). No penalty under 
section 6662(b)(3) is imposed, however, 
on a portion of an underpayment that is 
attributable to a substantial or gross 
valuation misstatement unless the 
aggregate of all portions of the 
underpayment attributable to 
substantial or gross valuation 
misstatements exceeds the applicable 
dollar limitation ($5,000 or $10,000). as 
provided in section 6662(e)(2) and 
paragraphs (b) and (f)(2) of this section. 
This penalty also does not apply to the 
extent that the reasonable cause and 
good faith exception to this penalty set 


forth In 9 16664-4 applies. There is no 
disclosure exception to this penalty. 

(b) Dollar limitation. No penalty may 
be imposed under section 6662(b)(3) for 
a taxable year unless the portion of the 
underpayment for that year that is 
attributable to substantial or gross 
valuation misstatements exceeds $5,000 
$10,000 in the case of a corporation 
other than an S corporation (as defined 
in section 1361(a)(1)) or a personal 
holding company (as defined in section 
542)). This limitation is applied 
separately to each taxable year for 
which there is a substantial or gross 
valuation misstatement. 

(c) Special rules in the case of 
carrybacks and carryovers —(1) In 
general. The penalty for a substantial or 
gross valuation misstatement applies to 
any portion of an underpayment for a 
year to which a loss, deduction or credit 
is carried that is attributable to a 
substantial or gross valuation 
misstatement for the year in which the 
carryback or carryover of the loss, 
deduction or credit arises (the "losa or 
credit year"), provided that the 
applicable dollar limitation set forth in 
section 6662(e)(2) is satisfied in the 
carryback or carryover year. 

(2) Transition rule for carrybacks to 
pre-1990 years. The penalty under 
section 6662(b)(3) is imposed on any 
portion of an underpayment for a 
carryback year, the return for which is 
due (without regard to extensions) 
before January 1,1990, if— 

(i) That portion is attributable to a 
substantial or gross valuation 
misstatement for a loss or credit yean 
and 

(ii) The return for the loss or credit 
year is due (without regard to 
extensions) after December 31.1989. 

The preceding sentence applies only if 
the underpayment for the carryback 
year exceeds the applicable dollar 
limitation ($5,000, or $10,000 for most 
corporations). See Example 3 in 
paragraph (d) of this section. 

(d) Examples. The following examples 
illustrate the provisions of paragraphs 
(b) and (c) of this section. These 
examples do not take into account the 
reasonable cause exception under 

§ 1.6664-4. 

Example 1 . Corporation Q is a C 
corporation. In 1990, the first year of its 
existence, Q had taxable income of $200,000 
without considering depreciation of a 
particular asset. On its calendar year 1990 
return. Q overstated its basis in this asset by 
an amount that caused a substantial 
valuation misstatement. The overstated basis 
resulted in depreciation claimed of $350,000. 
which was $250,000 more than the $100,000 
allowable. Thus, on its 1990 return. Q showed 
a loss of $150,000. In 1991, Q had taxable 


income of $450,000 before application of the 
loss carryover, and Q claimed a carryover 
loss deduction under section 172 of $150,000, 
resulting in taxable income of $300,000 for 
1991. Upon audit of the 1990 return, the basis 
of the asset was corrected, resulting in an 
adjustment of $250,000. For 1990, the 
underpayment resulting from the $100,000 
taxable income (-$150,000+$250,000) is 
attributable to the valuation misstatement 
Assuming the underpayment resulting from 
the $100,000 taxable income exceeds the 
$10,000 limitation, the penalty will be 
imposed in 1990. For 1991, the elimination of 
the loss carryover results in additional 
taxable income of $150,000. The 
underpayment for 1991 resulting from that 
adjustment is also attributable to the 
substantial valuation misstatement on the 
1990 return. Assuming the underpayment 
resulting from the $150,000 additional taxable 
income for 1991 exceeds the $10,000 
limitation, the substantial valuation 
misstatement penalty also will be imposed 
for that year. 

Example 2. (i) Corporation T is a C 
corporation. In 1990, the first year of its 
existence. T had a loss of $3,000,000 without 
considering depreciation of its major asset. 
On its calendar year 1990 return. T 
overstated its basis in this asset in an amount 
that caused a substantial valuation 
misstatement. This overstatement resulted in 
depreciation claimed of $3,500,000, which 
was $2,500,000 more than the $1,000,000 
allowable. Thus, on its 1990 return, T showed 
a loss of $8,500,000. In 1991, T had taxable 
income of $4,500,000 before application of the 
carryover loss, but claimed a carryover loss 
deduction under section 172 in the amount of 
$4,500,000, resulting in taxable income of zero 
for that year and leaving a $2,000,000 
carryover available. Upon audit of the 1990 
return, the basis of the asset was corrected, 
resulting in an adjustment of $2,500,000. 

(ii) For 1990, the underpayment is still zero 
(-$6,500.000+ $2,500,000= -$4,000,000). 

Thus, the penalty does not apply in 1990. The 
loss for 1990 is reduced to $4,000,000. 

(iii) For 1991, there is additional taxable 
income of $500,000 as a result of the reduction 
of the carryover loss ($4,500,000 reported 
income before carryover loss minus corrected 
carryover loss of $4,000.000=$500,000). The 
underpayment for 1991 resulting from 
reduction of the carryover loss is attributable 
to the valuation misstatement on the 1990 
return. Assuming the underpayment resulting 
from the $500,000 additional taxable income 
exceeds the $10,000 limitation, the substantial 
valuation misstatement penalty will be 
imposed in 1991. 

Example 3. Corporation V is a C 
corporation. In 1990, V had a loss of $100,000 
without considering depreciation of a 
particular asset which it had fully 
depreciated in earlier years. V had a 
depreciable basis in the asset of zero, but on 
its 1990 calendar year return erroneously 
claimed a basis in the asset of $1,250,000 and 
depreciation of $250,000. V reported a 
$350,000 loss for the year 1990, and carried 
back the loss to the 1987 and 1988 tax years. 

V had reported taxable Income of $300,000 in 
1987 and $200,000 in 1988, before application 
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of the carryback. The $350,000 carryback 
eliminated all taxable income for 1987, and 
$50,000 of the taxable income for 1988. After 
disallowance of the $250,000 depreciation 
deduction for 1990. V still had a loss of 
$100,000. Because there is no underpayment 
for 1990, no valuation misstatement penalty is 
imposed for 1990 However, as a result of the 
1990 depreciation adjustment, the carryback 
to 1987 is reduced from $350,000 to $100,000. 
After absorption of the $100,000 carryback, V 
has taxable income of $200,000 for 1987. This 
adjustment results in an underpayment for 
1987 that is attributable to the valuation 
misstatement on the 1990 return. The 
valuation misstatement for 1990 is a gross 
valuation misstatement because the correct 
adjusted basis of the depreciated asset was 
zero. (See paragraph (e)(2) of this section.) 
Therefore, the 40 percent penalty rate applies 
to the 1987 underpayment attributable to the 
1990 misstatement, provided that this 
underpayment exceeds $10,000. The 
adjustment also results in the elimination of 
any loss carryback to 1988 resulting in an 
increase in taxable income for 1988 of 
$50,000. Assuming the underpayment 
resulting from this additional $5G,000 of 
income exceeds $10,000, the gross valuation 
misstatement penalty is imposed on the 
underpayment for 1988. 

(e) Definitions —(1) Substantial 
valuation misstatement. There is a 
substantial valuation misstatement if 
the value or adjusted basis of any 
property claimed on a return of tax 
imposed under chapter 1 is 200 percent 
or more of the correct amount. 

(2) Cross valuation misstatement. 
There is a gross valuation misstatement 
if the value or adjusted basis of any 
property claimed on a return of tax 
imposed under chapter 1 is 400 percent 
or more of the correct amount. 

(3) Property. For purposes of this 
section, the term “property” refers to 
both tangible and intangible property. 
Tangible property includes property 
such as land, buildings, fixtures and 
inventory. Intangible property includes 
property such as goodwill, covenants 
not to compete, leaseholds, patents, 
contract rights, debts and choses in 
action. 

(f) Multiple valuation misstatements 
on a return —(1) Determination of 
whether valuation misstatements are 
substantial or gross. The determination 
of whether there is a substantial or gross 
valuation misstatement on a return is 
made on a property-by-property basis. 
Assume, for example, that property A 
has a value of 60 but a taxpayer claims 

a value of 110, and that property B has a 
value of 40 but the taxpayer claims a 
value of 100. Because the claimed and 
correct values are compared on a 
property-by-property basis, there is a 
substantial valuation misstatement with 
respect to property B, but not with 
respect to property A even though the 


claimed values (210) are 200 percent or 
more of the correct values (100) when 
compared on an aggregate basis. 

(2) Application of dollar limitation. 

For purposes of applying the dollar 
limitation set forth in section 6662(e)(2), 
the determination of the portion of an 
underpayment that is attributable to a 
substantial or gross valuation 
misstatement is made by aggregating all 
portions of the underpayment 
attributable to substantial or gross 
valuation misstatements. Assume, for 
example, that the value claimed for 
property C on a return is 250 percent of 
the correct value, and that the value 
claimed for property D on the return is 
400 percent of the correct value. Because 
the portions of an underpayment that 
are attributable to a substantial or gross 
valuation misstatement on a return are 
aggregated in applying the dollar 
limitation, the dollar limitation is 
satisfied if the portion of the 
underpayment that is attributable to the 
misstatement of the value of property C, 
when aggregated with the portion of the 
underpayment that is attributable to the 
misstatement of the value of property D, 
exceeds $5,000 ($10,000 in the case of 
most corporations). 

(g) Property with a value or adjusted 
basis of zero. The value or adjusted 
basis claimed on a return of any 
property with a correct value or 
adjusted basis of zero is considered to 
be 400 percent or more of the correct 
amount. There is a gross valuation 
misstatement with respect to such 
property, therefore, and the applicable 
penalty rate is 40 percent. 

(h) Pass-through entities —(1) In 
general. The determination of whether 
there is a substantial or gross valuation 
misstatement in the case of a return of a 
pass-through entity (as defined in 

§ 1.6662—4(f)(5)) is made at the entity 
level. However, the dollar limitation 
($5,000 or $10,000, as the case may be) is 
applied at the taxpayer level (i.e., with 
respect to the return of the shareholder, 
partner, beneficiary, or holder of a 
residual interest in a REMIC). 

(2) Example. The rules of paragraph 
(h)(1) of this section may be illustrated 
by the following example. 

Example. Partnership P has two partners, 
individuals A and B. P claims a $40,000 basis 
in a depreciable asset which, in fact, has a 
basis of $15,000. The determination that there 
it. a substantial valuation misstatement is 
made solely with reference to P by comparing 
the $40,000 basis claimed by P with P's 
correct basis of $15,000. However, the 
determination of whether the $5,000 threshold 
for application of the penalty has been 
reached is made separately for each partner. 
With respect to partner A. the penalty will 
apply if the portion of A’s underpayment 
attributable to the passthrough of the 


depreciation deduction, when aggregated 
with any other portions of A s underpayment 
also attributable to substantial or gross 
valuation misstatements, exceeds $5,000 
(assuming there is not reasonable cause for 
the misstatements (see § 1.6664-4(c)). 

(i) [Reserved) 

(j) Transactions between persons 
described in section 482 and net section 
482 transfer price adjustments. 
[Reserved) 

(k) Returns affected. Except in the 
case of rules relating to transactions 
between persons described in section 
482 and net sections 482 transfer price 
adjustments, the provisions of section 
6662(b)(3) apply to returns due (without 
regard to extensions of time to file) after 
December 31,1989. notwithstanding that 
the original substantial or gross 
valuation misstatement occurred on a 
return that was due (without regard to 
extensions) before January 1,1990. 
Assume, for example, that a calendar 
year corporation claimed a deduction on 
its 1990 return for depreciation of an 
asset with a basis of X. Also assume 
that it had reported the same basis for 
computing depreciation on its returns for 
the preceding 5 years and that the basis 
shown on the return each year was 200 
percent or more of the correct basis. The 
corporation may be subject to a penalty 
for substantial valuation misstatements 
on its 1989 and 1990 returns, even 
though the original misstatement 
occurred prior to the effective date of 
sections 6662(b)(3) and (e). 

§ 1.6664-0 Table of contents. 

This section lists the captions in 
§§ 1.6664-1 through 1.6664-4. 

§ 7. 6664-1 Accuracy-related and fraud 
penalties; definitions and special rules. 

(a) In general. 

(b) Effective date. 

§ 1.6664-2 Underpayment. 

(a) Underpayment defined. 

(b) Amount of income tax imposed. 

(c) Amount shown as the tax by the 
taxpayer on his return. 

(l) Defined. 

(2) Effect of qualified amended return. 

(3) Qualified amended return defined. 

(4) Special rule for qualified amended 
returns. 

(d) Amounts not so shown previously 
assessed (or collected without assessment). 

(e) Rebates. 

(f) Underpayments for certain carryback 
years not reduced by amount of carrybacks. 

(g) Examples. 

§ 1.6664-3 Ordering rules for determining 
the total amount of penalties imposed. 

(a) In general. 

(b) Order in which adjustments are taken 
into account. 
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~T C ) Manner in which unclaimed prepayment 
credits are allocated. 

(d) Examples. 

§ 1.6664-4 Reasonable cause and good faith 
exception to section 6662penalties 

(a) In general. 

(b) Facts and circumstances taken into 
account. 

(1) In general. 

(2) Examples. 

(c) Pass-through items. 

(d) Transactions between persons 
described in section 482 and net section 482 
transfer price adjustments. [Reserved) 

(e) Valuation misstatements of charitable 
deduction property. 

(1) In general. 

(2) Definitions. 

(i) Charitable deduction property. 

(ii) Qualified appraisal. 

(iii) Qualified appraiser. 

§ 1.6664-1 Accuracy-related and fraud 
penalties; definitions and special rules. 

(a) In general Section 6664(a) defines 
the term “underpayment" for purposes 
of the accuracy-related penalty under 
section 6662 and the fraud penalty under 
section 6663. The definition of 
“underpayment" of income taxes 
imposed under subtitle A is set forth in 

§ 1.6664-2. Ordering rules for computing 
ihe total amount of accuracy-related and 
fraud penalties imposed with respect to 
a return are set forth in § 1.6664-3. 
Section 6664(c) provides a reasonable 
cause and good faith exception to the 
accuracy-related penalty. Rules relating 
to the reasonable cause and good faith 
exception are set forth in § 1.6664-4. 

(b) Effective date. Sections 1.6664-1 
through 1.6664-4 apply to returns the 
due date of which (determined without 
regard to extensions of time to file) is 
after December 31.1989. 

§ 1.6664-2 Underpayment. 

(a) Underpayment defined. In the case 
of income taxes imposed under subtitle 
A. an underpayment for purposes of 
section 6662. relating to the accuracy- 
related penalty, and section 6663. 
relating to the fraud penalty, means the 
amount by which any income tax 
imposed under this subtitle (as defined 
in paragraph (b) of the section) exceeds 
the excess of— 

(1) The sum of— 

(1) The amount shown as the tax by 
the taxpayer on his return (as defined in 
paragraph (c) of this section), plus 

(ii) Amounts not so shown previously 
assessed (or collected without 
assessment) (as defined in paragraph (d) 
of this section), over 

(2) The amount of rebates made (as 
defined in paragraph (e) of this section). 

The definition of underpayment also 
may be expressed as— 


Underpayment = W—(X+ Y—Z). 

where lV=the amount of income tax 
imposed; ^f=the amount shown as the 
tax by the taxpayer on his return; 

Y= amounts not so shown previously 
assessed (or collected without 
assessment); and Z=the amount of 
rebates made. 

(b) Amount of income tax imposed. 
For purposes of paragraph (a) of this 
section, the “amount of income tax 
imposed" is the amount of tax imposed 
on the taxpayer under subtitle A for the 
taxable year, determined without regard 
to— 

(1) The credits for tax withheld under 
sections 31 (relating to tax withheld on 
wages) and 33 (relating to tax withheld 
at source on nonresident aliens and 
foreign corporations); 

(2) Payments of tax or estimated tax 
by the taxpayer; 

(3) Any credit resulting from the 
collection of amounts assessed under 
section 6851 as the result of a 
termination assessment, or section 6861 
as the result of a jeopardy assessment; 
and 

(4) Any tax that the taxpayer is not 
required to assess on the return (such as 
the tax imposed by section 531 on the 
accumulated taxable income of a 
corporation). 

(c) Amount shown as the tax by the 
taxpayer on his return—{ 1) Defined. For 
purposes of paragraph (c) of this section, 
the “amount shown as the tax by the 
taxpayer on his return" is the tax 
liability shown by the taxpayer on his 
return, determined without regard to the 
items listed in § 1.6664-2(b) (1), (2). and 

(3), except that it is reduced by the 
excess of— 

(1) The amounts shown by the 
taxpayer on his return as credits for tax 
withheld under section 31 (relating to 
tax withheld on wages) and section 33 
(relating to tax withheld at source on 
nonresident aliens and foreign 
corporations), as payments of estimated 
tax, or as any other payments made by 
the taxpayer with respect to a taxable 
year before filing the return for such 
taxable year, over 

(ii) The amounts actually withheld, 
actually paid as estimated tax. or 
actually paid with respect to a taxable 
year before the return is filed for such 
taxable year. 

(2) Effect of qualified amended return. 
The “amount shown as the tax by the 
taxpayer on his return" includes an 
amount shown as additional tax on a 
qualified amended return (as defined in 
paragraph (c)(3) of this section), except 
that such amount is not included if it 
relates to a fraudulent position on the 
original return. 


(3) Qualified amended return defined. 
A qualified amended return is an 
amended return, or a timely request for 
an administrative adjustment under 
section 6227, filed after the due date of 
the return for the taxable year 
(determined with regard to extensions of 
time to file) and before the earliest of— 

(i) The time the taxpayer is first 
contacted by the Internal Revenue 
Service concerning an examination of 
the return; 

(ii) The time any person described in 
section 6700(a) (relating to the penalty 
for promoting abusive tax shelters) is 
first contacted by the Internal Revenue 
Service concerning an examination of an 
activity described in section 6700(a) 
with respect to which the taxpayer 
claimed any tax benefit on the return 
directly or indirectly through the entity, 
plan or arrangement described in 
section 6700(a)(1)(A); or 

(iii) In the case of a pass-through item 
(as defined in § 1.6862-^(0(5)), the time 
the pass-through entity (as defined in 

§ 1.6662-4(0(5)) is first contacted by the 
Internal Revenue Service in connection 
with an examination of the return to 
which the pass-through item relates. 

A qualified amended return includes an 
amended return that is filed solely to 
disclose information pursuant to 
§ 1.6662-3(c) or § 1.6662-4 (e) and (0 and 
that does not report any additional tax 
liability. 

(4) Special rule for qualified amended 
returns. The Commissioner may by 
revenue procedure prescribe the manner 
in which the rules of paragraph (c) of 
this section regarding qualified amended 
returns apply to particular classes of 
taxpayers. 

(d) Amounts not so shown previously 
assessed (or collected without 
assessment). For purposes of paragraph 
(a) of this section, “amounts not so 
shown previously assessed" means only 
amounts assessed before the return is 
filed that were not shown on the return, 
such as termination assessments under 
section 6861 and jeopardy assessments 
under section 6651 made prior to the 
filing of the return for the taxable year. 
For purposes of paragraph (a) of this 
section, the amount "collected without 
assessment" is the amount by which the 
total of the credits allowable under 
section 31 (relating to tax withheld on 
wages) and section 33 (relating to tax 
withheld at source on nonresident aliens 
and foreign corporations), estimated tax 
payments, and other payments in 
satisfaction of tax liability made before 
the return is filed, exceed the lax shown 
on the return (provided such excess has 
not been refunded or allowed as a credit 
to the taxpayer). 
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(e) Rebates. The term "rebate” means 
so much of an abatement credit, refund 
or other repayment, as was made on the 
ground that the tax imposed was less 
than the excess of— 

(1) The sum of— 

(1) The amount shown as the tax by 
the taxpayer on his return, plus 

(ii) Amounts not so shown previously 
assessed (or collected without 
assessment), over 

(2) Rebates previously made. 

(0 Underpayments for certain 

carryback years not reduced by amount 
of carrybacks. The amount of an 
underpayment for a taxable year that is 
attributable to conduct proscribed by 
sections 6662 or 6663 is not reduced on 
account of a carryback of a loss, 
deduction or credit to that year. Such 
conduct includes negligence or disregard 
of rules or regulations; a substantial 
understatement of income tax; and a 
substantial (or gross) valuation 
misstatement under chapter 1, provided 
that the applicable dollar limitation is 
satisfied for the carryback year. 

(g) Examples. The following examples 
illustrate this section: 

Excmp/e 1. Taxpayer’s 1990 return showed 
a tax liability of $18,000. Taxpayer had no 
amounts previously assessed (or collected 
without assessment) and received no rebates 
of tax. Taxpayer claimed a credit in the 
amount of $23,000 for income tax withheld 
under section 3402, which resulted in a refund 
received of $5,000. It is later determined that 
the taxpayer should have reported additional 
income and that the correct tax for the 
taxable year is $25,500. There is an 
underpayment of $7,500. determined as 
follows: 


Tax imposed under 

subtitle A. $25,500 

Tax shown on return. $18,000 . 

Tax previously assessed 
(or collected without 

assessment). None . 

Amount of rebates made.... None . 

Balance. 18.000 


Underpayment. 7,500 


Example 2. The facts are the same as in 
Example 1 except that the taxpayer failed to 
claim on the return a credit of $1,500 for 
income tax withheld. This $1,500 constitutes 
an amount collected without assessment as 
defined in paragraph (d) of this section. The 
underpayment is $0,000, determined as 
follows: 

Tax imposed under 

subtitle A. $25,500 

T *.x shown on return. $18,000 . 

Tax previously assessed 
(or collected without 

assessment). 1,500 . 

Amount of rebates made.... None . 


Balance. . 19,500 

Underpayment. 6,000 


Example 3. On Form 1040 filed for tax year 
1990, taxpayer reported a tax liability of 
$10,000, estimated tax payments of $15,000, 
and received a refund of $5,000. Estimated 
tax payments actually made with respect to 
tax year 1990 were only $7,000. For purposes 
of determining the amount of underpayment 
subject to a penalty under section 6662 or 
section 6663, the tax shown on the return is 
$2,000 (reported tax liability of $10,000 
reduced by the overstated estimated tax of 
$8,000 ($15,000-$7,000)). The underpayment is 
$8,000, determined as follows: 

Tax imposed under 

subtitle A. $10,000 

Tax shown on return. $2,000 . 

Tax previously assessed 
(or collected without 

assessment). None . 

Amount of rebates made.... None . 

Balance. 2 .000 

Underpayment. 8,000 


§ 1.6664-3 Ordering rules for determining 
the total amount of penalties Imposed. 

(a) In general. This section provides 
rules for determining the order in which 
adjustments to a return are taken into 
account for the purpose of computing 
the total amount of penalties imposed 
under sections 6662 and 6663, where— 

(1) There is at least one adjustment 
with respect to which no penalty has 
been imposed and at least one with 
respect to which a penalty has been 
imposed, or 

(2) There are at least two adjustments 
with respect to which penalties have 
been imposed and they have been 
imposed at different rates. 

This section also provides rules for 
allocating unclaimed prepayment credits 
to adjustments to a return. 

(b) Order in which adjustments are 
taken into account. In computing the 
portions of an underpayment subject to 
penalties imposed under sections 6662 
and 6663, adjustments to a return are 
considered made in the following order 

(1) Those with respect to which no 
penalties have been imposed. 

(2) Those with respect to which a 
penalty has been imposed at a 20 
percent rate [i.e., a penalty for 
negligence or disregard of rules or 
regulations, substantial understatement 
of income tax, or substantial valuation 
misstatement, under sections 6662(b)(1) 
through 6662(b)(3), respectively). 

(3) Those with respect to which a 
penalty has been imposed at a 40 
percent rate [i.e., a penalty for a gross 


valuation misstatement under sections 
6662 (b)(3) and (h)). 

(4) Those with respect to which a 
penalty has been imposed at a 75 
percent rate (i.e., a penalty for fraud 
under section 6663). 

(c) Manner in which unclaimed 
prepayment credits are allocated. Any 
income tax withholding or other 
payment made before a return was filed, 
that was neither claimed on the return 
nor previously allowed as a credit 
against the tax liability for the taxable 
year (an "unclaimed prepayment 
credit"), is allocated as follows— 

(1) If an unclaimed prepayment credit 
is allocable to a particular adjustment, 
such credit is applied in full in 
determining the amount of the 
underpayment resulting from such 
adjustment. 

(2) If an unclaimed prepayment credit 
is not allocable to a particular 
adjustment, such credit is applied in 
accordance with the ordering rules set 
forth in paragraph (b) of this section. 

(d) Examples. The following examples 
illustrate the rules of this 5 1.6664-3. 
These examples do not take into 
account the reasonable cause exception 
to the accuracy-related penalty under 

§ 1.6664-4. 

Example 1. A and B. husband and wife, 
filed a joint federal income tax return for 
calendar year 1989, reporting taxable income 
of $15,800 and a tax liability of $2,374. A and 
B had no amounts previously assessed (or 
collected without assessment) and no rebates 
had been made. Subsequently, the return was 
examined and the following adjustments and 
penalties were agreed to: 


Adjustment #1 (No 

penalty imposed). $1,000 

Adjustment #2 
(Substantial 
understatement penalty 

imposed). 40,000 

Adjustment #3 (Civil 

fraud penalty imposed) . 45,000 


Total adjustments. 86,000 

Taxable income shown 
on return. 15.800 


Taxable income as 

corrected... 101,800 

Computation of 
underpayment: 

Tax imposed by 

subtitle A.. 25,828 

Tax shown on return... 2,374 ... 

Previous assessments.. None . 

Rebates. None . 


Balance. 2,374 


Underpayment. $23,454 


Computation of the portions of the 
underpayment on which penalties under 
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section 6662(b)(2) and section 6663 are 
imposed: 

Step 1 Determine the portion, if any, of the 
underpayment on which no accuracy-related 
or fraud penalty is imposed: 

Taxable income shown on return. $15,800 

Adjustment #1-........... 1.000 

“Adjusted” taxable income. 16,800 

Tax on “adjusted” taxable income.... 2.524 

Tax shown on return_ 2.374 

Portion of underpayment on 
which no penalty is im¬ 
posed.. 150 


Step 2 Determine the portion, if any. of the 
underpayment on which a penalty of 20 
percent is imposed: 

•‘Adjusted” taxable income from 

step 1 ... $16,800 

Adjustment #2___.._.... 40.000 

“Adjusted” taxable income.__ 56,800 

Tax on “adjusted" taxable income.... 11.880 
Tax on “adjusted” taxable income 
from step 1..... 2.524 

Portion of underpayment on 
which 20 percent penalty 
is imposed....... 9.356 


Step 3 Determine the portion, if any. of the 
underpayment on which a penalty of 75 
percent is imposed: 

Total underpayment.. $23,454 

Less the sum of the 
portions of such 
underpayment 
determined In: 

Step 1. $150 

Step 2....9.356_ 

Total. 9 .506 

Portion of 
underpayment 
on which 75 
percent penalty 

is imposed... 13.948 


Example 2 . The facts are the same as in 
Example 1 except that the taxpayers failed to 
claim on their return a credit of $1,500 for 
income tax withheld on unreported 
additional income that resulted in 
Adjustment #2. Because the unclaimed 
prepayment credit is allocable to Adjustment 
the portion of the underpayment 
attributable to that adjustment is $7,856 
($9,356—$1,500). The poitions of the 
underpayment attributable to Adjustments 
*1 and #3 remain the same. 

Example 3. The facts are the same as in 
Example 1 except that the taxpayers made a 
timely estimated tax payment of $1,500 for 
1989 which they failed to claim (and which 
the Service had not previously allowed). This 
unclaimed prepayment credit is not allocable 
to any particular adjustment. Therefore, the 


credit is allocated Brst to the portion of the 
underpayment on which no penalty is 
imposed ($150). The remaining amount 
($1,350) is allocated next to the 20 percent 
penalty portion of the underpayment ($9,356). 
Thus, the portion of the underpayment that is 
not penalized is zero ($150—$150). the portion 
subject to a 20 percent penalty Is $8,006 
($9,356—$1,350) and the portion subject to a 
75 percent penalty is unchanged at $13,948. 

§ 1.6664-4 Reasonable cause and good 
faith exception to section 6662 penalties. 

(a) In general. No penalty may be 
imposed under section 6662 with respect 
to any portion of an underpayment upon 
a showing by the taxpayer that there 
was reasonable cause for, and the 
taxpayer acted in good faith with 
respect to. such portion. Rules for 
determining whether the reasonable 
cause and good faith exception applies 
are set forth in paragraphs (b). (c). (d) 
and (e) of this section. 

(b) Facts and circumstances taken 
into account —(1) In general. The 
determination of whether a taxpayer 
acted with reasonable cause and in 
good faith is made on a case-by-case 
basis, taking into account ail pertinent 
facts and circumstances. The most 
important factor is the extent of the 
taxpayer's effort to assess the 
taxpayer's proper tax liability. 
Circumstances that may indicate 
reasonable cause and good faith include 
an honest misunderstanding of fact or 
law that is reasonable in light of the 
experience, knowledge and education of 
the taxpayer. An isolated computational 
or transcriptional error generally is not 
inconsistent with reasonble cause and 
good faith. Reliance on an information 
return or on the advice of a professional 
(such as an appraiser, attorney or 
accountant) does not necessarily 
demonstrate reasonable cause and good 
faith. Similarly, reasonable cause and 
good faith is not necessarily indicated 
by reliance on facts that, unknown to 
the taxpayer, are incorrect. Reliance on 
an information return, professional 
advice or other facts, however, 
constitutes reasonable cause and good 
faith if, under all the circumstances, 
such reliance was reasonable and the 
taxpayer acted in good faith. For 
example, reliance on erroneous 
information (such as an error relating to 
the cost or adjusted basis of property, 
the date property was placed in service, 
or the amount of opening or closing 
inventory) inadvertently included in 
data compiled by the various divisions 
of a multidivisional corporation or in 
Financial books and records prepared by 
those divisions generally indicates 
reasonable cause and good faith, 
provided the corporation employed 
internal controls and procedures. 


reasonable under the circumstances, 
that were designed to identify such 
factual errors. Reasonable cause and 
good faith ordinarily is not indicated by 
the mere fact that there is an appraisal 
of the value of property. Other factors to 
consider include the methodology and 
assumptions underlying the appraisal, 
the appraised value, the relationship 
between appraised value and purchase 
price, the circumstances under which 
the appraisal was obtained, and the 
appraiser's relationship to the taxpayer 
or to the activity in which the property 
is used. (See paragraph (r) of this 
section for special rules relating to 
appraisals for "charitable deduction 
property.") A taxpayer’s reliance on 
erroneous information reported on a 
Form W-2, Form 1099 or other 
information return indicated reasonable 
cause and good faith, provided the 
taxpayer did not know or have reason to 
know that the information was 
incorrect. Generally, a taxpayer knows 
or has reason to know that the 
information on an information return is 
incorrect if such information is 
inconsistent with other information 
reported or otherwise furnished to the 
taxpayer, or with the taxpayer s 
know ledge or the transaction. This 
knowledge includes, for example, the 
taxpayer’s knowledge of the terms of his 
employment relationship or of the rate 
of return on a payor's obligation. 

(2) Examples. The following examples 
illustrate the provisions of paragraph (b) 
of this section: 

Example 1. A. an individual calendar year 
taxpayer, engages B, a tax professional, to 
give him advice concerning the deductibility 
of certain state and local taxes. A provides B 
with full details concerning the taxes at issue. 
B advises A that the taxes are fully 
deductible. A. in preparing bis own tax 
return, claims a deduction for the taxes. 

Under these facts. A is considered to have 
demonstrated good faith by seeking the 
advice of a tax professional, and to have 
shown reasonable cause for any 
underpayment attributable to the deduction 
claimed for the taxes. However, if A had 
sought advice from someone that he knew, or 
should have known, lacked knowledge in 
federal taxation. A would not be considered 
to have shown reasonable cause or to have 
acted in good faith. 

Example 2. C. an individual, sought advice 
from D. a friend who was not a tax 
professional, as to how C might reduce his 
Federal tax obligations. D advised C that, for 
a nominal investment in Corporation X. D 
had received certain tax benefits which 
virtually eliminated D’s Federal tax liability. 

D also named other investors who had 
received similar benefits. Without further 
inquiry. C invested in X and claimed the 
benefits that he had been assured by D were 
due him. In this case. C did not make any 
good faith attempt to ascertain the 


























Federal Register / Vol. 56, No. 251 / Tuesday, December 31. 1991 / Rules and Regulations 67509 


correctness of what D had advised him 
concerning his tax matters, and is not 
considered to have reasonable cause for the 
underpayment attributable to the benefits 
claimed. 

Example 3. E. an individual, worked for 
Company X doing odd jobs and filling in for 
other employees when necessary. E worked 
irregular hours and was paid by the hour. The 
amount of E’s pay check differed from week 
to week. The Form W-2 furnished to E 
reflected wages for 1990 in the amount of 
$29,729. It did not. however, include 
compensation of $1,467 paid for some hours E 
worked. Relying on the Form W-2. E filed a 
return reporting wages of $29,729. E had no 
reason to know that the amount reported on 
the Form W-2 was incorrect. Under the 
circumstances, E is considered to have acted 
in good faith in relying on the Form W-2 and 
to have reasonable cause for the 
underpayment attributable to the unreported 
wages. 

Example 4. H, an individual, did not enjoy 
preparing his tax returns and procrastinated 
in doing so until April 15th. On April 15th. H 
hurriedly gathered together his tax records 
and materials, prepared a return, and mailed 
it before midnight. The return contained 
numerous errors, some of which were in H’s 
favor and some of which were not. The net 
result of all the adjustments, however, was 
an underpayment of tax by H. Under these 
circumstances. H is not considered to have 
reasonable cause for the underpayment or to 
have acted in good faith in attempting to Tile 
an accurate return. 

(c) Pass-through items. In the case of 
an underpayment that is related to an 
item on the return of a pass-through 
entity (as defined in § 1.6662-4(0(5)). 
reasonable cause and good faith by the 
entity generally is imputed to the 
taxpayer that has the underpayment. 
Reasonable cause and good faith is not 
imputed from the entity to the taxpayer, 
however, if there are factors which 
indicate that the taxpayer did not act 
with reasonable cause and in good faith. 
Correspondingly, a lack of reasonable 
cause or bad faith also may be imputed 
from the entity to the taxpayer. 

(d) Tranactions between persons 
described in section 4S2 and net section 
482 transfer price adjustments. 

[Reserved] 

(e) Valuation misstatements of 
charitable deduction property —(1) In 
general. There may be reasonable cause 
and good faith with respect to a portion 
of an underpayment that is attributable 
to a substantial (or gross) valuation 
misstatement of charitable deduction 
property (as defined in paragraph 
(e)(2)(i) of this section) only if— 

(i) The claimed value of the property 
was based on a qualified appraisal (as 
defined in paragraph (e)(2)(ii) of this 
section) by a qualified appraiser (as 
defined In paragraph (e)(2)(iii) of this 
section), and 


(ii) In addition to obtaining a qualified 
appraisal, the taxpayer made a good 
faith investigation of the value of the 
contributed property. 

The rules of this paragraph (e) apply 
regardless of whether § 1.170A-13 
permits a taxpayer to claim a charitable 
contribution deduction for the property 
without obtaining a qualified appraisal. 
The rules of this paragraph (e) apply in 
addition to the generally applicable 
rules concerning reasonable cause and 
good faith. 

(2) Definitions —(i) Charitable 
deduction property. For purposes of this 
paragraph (e), the term “charitable 
deduction property” means any property 
(other than money or publicly traded 
securities, as defined in § 1.170A- 
13(c)(7)(xi)J contributed by the taxpayer 
in a contribution for which a deduction 
was claimed under section 170. 

(ii) Qualified appraisal. For purposes 
of this paragraph (e). the term "qualified 
apprasial" means a qualified appraisal 
as defined in 5 l-170A-13(c)(3). 

(iii) Qualified appraiser. For purposes 
of this paragraph (e), the term "qualified 
appraiser" means a qualified appraiser 
as defined in § 1.170A-13(c)(5). 

PART 602—OMB CONTROL NUMBERS 
UNDER THE PAPERWORK 
REDUCTION ACT 

Par. 3. The authority for part 602 
continues to read as follows: 

Authority: (26 U.S.C. 7805). 

Par. 4. Section 602.101(c) is amended 
by adding the following in die table: 

$ 1.6662-3(0)..... 1545-0889 

5 1.6662-4 (e) and (f).— 1545-0889 

Fred T. Goldberg, Jr.. 

Commissioner of Internal Revenue. 

Approved: December 5.1991. 

Kenneth W. Gideon, 

Assistant Secretary of the Treasury. 

[FR Doc. 91-30708 Filed 12-30-91; 8:45 am] 
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Penalty on Income Tax Return 
Preparers Who Understate Taxpayer's 
Liability on a Federal income Tax 
Return or a Claim for Refund 

agency: Internal Revenue Service, 
Treasury. 

ACTION: Final regulations. 


SUMMARY: This document contains final 
regulations concerning a penalty for 
understatement of a taxpayer’9 liability 
and relates to persons who prepare for 
compensation income tax returns and 
claims for refund. Changes to the 
applicable tax law were made by the 
Omnibus Budget Reconciliation Act of 
1989. The regulations provide guidance 
necessary to comply with these changes. 

EFFECTIVE DATE: Except for § 1.6694- 
3(c)(3), §§ 1.6694-1 through 1.6694-3 are 
effective for documents prepared and 
advice given after December 31,1991. 
Section 1.6894-3(c)(3) is effective for 
documents prepared and advice given 
after December 31.1989. Section 1.6694- 
4 is effective as of December 19.1989. 
Section 1.6694-0 is effective December 
31.1991. 

FOR FURTHER INFORMATION CONTACT: 

Lisa ). Byun of the Office of Assistant 
Chief Counsel (Income Tax A 
Accounting), Internal Revenue Service, 
1111 Constitution Avenue, NW., 
Washington, DC 20224 (Attention: 
CC:IT&A:4) or telephone 202-566-5985 
(not a toll-free call). 

SUPPLEMENTARY INFORMATION: 

Paperwork Reduction Act 

The collection of information 
contained in this final regulation has 
been reviewed and approved by the 
Office of Management and Budget in 
accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3504(h)) 
under control number 1545-1231. The 
estimated annual burden per respondent 
is .5 hours. 

These estimates are an approximation 
of the average time expected to be 
necessary' for a collection of 
information. They are based on such 
information as is available to the 
Internal Revenue Service. Individual 
respondents may require greater or less 
time, depending on their particular 
circumstances. 

Comments concerning the accuracy of 
this burden estimate and suggestions for 
reducing this burden should be directed 
to the Internal Revenue Service. Attn: 
IRS Reports Clearance Officer T:FP, 
Washington. DC 20224, and to the Office 
of Management and Budget. Attention: 
Desk Officer for the Department of the 
Treasury, Office of Information and 
Regulatory Affairs, Washington. DC 
20503. 

Background 

On March 4, 1991, the Federal Register 
(56 FR 8959) published a notice of 
proposed rulemaking to provide 
guidance under section 6694 of the 
Internal Revenue Code as revised by 
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sections 7732 and 7737 of the Omnibus 
Budget Reconciliation Act of 1989, 

Public Law No. 101-239 (OBRA 1989). 
The Internal Revenue Service received 
public comments on the proposed 
regulations and held a public hearing on 
June 3,1991. After consideration of the 
public comments regarding the proposed 
regulations, the regulations are adopted 
as revised by this Treasury decision. 
Descriptions of the revisions to the 
proposed regulations are included in the 
discussion of the public comments 
below. 

Explanation of Statutory Provisions 

As amended by OBRA 1989, section 
6694(a) provides that a $250 penalty will 
be imposed on an income tax return 
preparer ("preparer”) who understates a 
taxpayer's tax liability on an income tax 
return or claim for refund if the 
understatement is due to a position for 
which there was not a realistic 
possiblity of being sustained on its 
merits and the preparer knew or 
reasonably should have known of such 
position. The penalty does not apply, 
however, if the position is not frivolous 
and is adequately disclosed, or if there 
was reasonable cause for the position 
taken and the preparer acted in good 
faith. 

As amended, section 6694(b) provides 
that a $1,000 penalty will be imposed on 
a preparer who understates a taxpayer's 
tax liability on an income tax return or 
claim for refund if the understatement is 
due to the preparer's willful attempt to 
understate tax liability or the preparer's 
reckless or intentional disregard of rules 
or regulations. There is no statutory 
disclosure exception to this penalty. 
However, the legislative history 
indicates that the penalty for 
disregarding rules or regulations should 
not be imposed if proper disclosure is 
made. 

OBRA 1989 also amended section 
6694(c) to expressly permit the Internal 
Revenue Service ("Service”) to 
counterclaim in a refund proceeding for 
any portion of the section 6694 penalty 
that was not paid by the preparer prior 
to commencing the proceeding. 

Public Comments 

General Provisions 

1. One-Preparer-Per-Firm Rule 

a. Sole proprietorships. The proposed 
regulations provide that no more than 
one individual associated with a Firm 
(for example, as a partner or employee) 
is treated as a preparer with respect to 
the same return or claim for refund. 

Prop. Reg. § 1.6694—1(b)(1). One 
commentator commented that this rule 
would prevent the Service from 


penalizing a sole proprietorship and an 
employee of the firm who was not the 
sole proprietor, on the ground that, in 
such a case, a preparer penalty would 
be imposed on two individuals 
associated with the same firm. The 
proposed regulations do not prevent the 
Service from imposing two preparer 
penalties in this context because the 
sole proprietor would be penalized in 
his capacity as the firm, not in his 
capacity as an individual "associated 
with” the firm. Nevertheless, to 
eliminate any confusion, the Final 
regulations note that a firm includes a 
sole proprietorship. 

b. Signing preparer. In the case of a 
signing preparer who is associated with 
a firm, the proposed regulations provide 
that only the signing preparer and no 
other individual associated with the Firm 
is a preparer with respect to the return 
or claim. Prop. Reg. $ 1.6694-1(b)(1). A 
corollary of this rule is that the signing 
preparer cannot avoid the penalty under 
section 6694(a) by relying on the advice 
of another individual in the same Firm. 
Several commentators stated that a 
signing preparer should not be subject to 
a penalty if the signing preparer relied 
on the advice of another individual 
within the same firm. 

The commentators did not object to 
the one-preparer-per-firm rule, but 
argued that the signing preparer should 
not be required to bear the penalty if he 
or she relied on advice of another 
individual in the firm. Such a rule would 
impose a heavy administrative burden 
on the Service because it would have to 
establish which individual within a firm 
was ultimately responsible for the 
position for which the penalty was 
imposed. This would require the 
imposition of standards for intrafirm 
advice and disclosure, and would 
burden practitioners with documenting 
intrafirm communcations in order to 
comply with the disclosure requirements 
of the preparer regulations and to 
establish justifiable reliance on the 
advice of others. These were the 
concerns that influenced the initial 
formulation of the one-preparer-per-firm 
rule. 

After careful consideration of the 
comments, the Service has determined 
that the approach taken in the proposed 
regulations—limiting the penalty to one 
individual per Firm but designating that 
individual on the basis of objective 
criteria—reasonably balances the 
interests of the Government and 
practitioners. Accordingly, the final 
regulations adopt the rule of the 
proposed regulations without change. 

c. Nonsigning preparer. In the case of 
a nonsigning preparer who is associated 
with a firm, the proposed regulations 


provide that, ordinarily, the individual 
who is a preparer for purposes of 
section 6694 is the individual with direct 
supervisory responsibility for the matter. 
Prop. Reg. 8 1.6694-1 (b)(1). One 
commentator found this provision 
confusing, because more than one 
individual in a Firm may have direct 
supervisory responsibility for matters 
relating to the same return or claim. The 
Final regulations clarify this point by 
providing that the nonsigning preparer 
in such a case ordinarily is the 
individual with overall supervisory 
responsibility for the advice given by 
the Firm with respect to the return or 
claim. 

2. Maximum Penalty on Preparer of 
Partnership Return 

Under the deFinition of an income tax 
return preparer in Treas. Reg. 

§ 301.7701-15(b)(3). a preparer of a 
partnership return is considered a 
preparer of a partner's return if the 
entries on the partnership return that are 
reportable on the partner's return 
constitute a substantial portion of the 
partner's return. Given the increase in 
the section 6694 penalty amounts and 
the large size of some partnerships, one 
commentator asked that the Service 
limit the amount (e.g., at $5,000 or 
$10,000) that a preparer of a partnership 
return can be penalized for returns of 
partners in the partnership. Because the 
Service does not have the authority to 
set limits on the section 6694 penalty 
amounts, the Final regulations do not 
adopt the commentator’s suggestion. 

3. Procedural Matters 

One commentator commented that the 
deFiciency procedures available to 
preparers offer little recourse to small 
practitioners. Therefore, the 
commentator asked that additional 
consideration be given to providing 
administrative recourse ( e.g ., a review 
by Appeals) before a preparer is 
required to contest the penalty 
assessment in district court. Another 
commentator requested clarification as 
to the office of the Service in which a 
final administrative determination will 
ordinarily be made. 

The proposed regulations provide that 
unless the period of limitations may 
expire without adequate opportunity for 
assessment, the Service will also send, 
before assessment of either penalty, a 
30-day letter to the preparer notifying 
him of the proposed penalty or penalties 
and offering an opportunity to the 
preparer to request further 
administrative consideration and a final 
administrative determination by the 
Service concerning the assessment. If 
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the preparer then makes a timely 
request, assessment may not be made 
until the Service makes a final 
administrative determination adverse to 
the preparer. Prop. Reg. 5 1.6694-4(a)(l). 
The final administrative determination 
is generally made by Appeals. Specific 
instructions on how and where to 
administratively appeal the proposed 
penalty assessment are contained in the 
letter issued to the preparer. Therefore, 
the Service believes further clarification 
or elaboration on the administrative 
appeals process is not necessary in the 
final regulations. 

4. Effective Dates 

The proposed regulations provide 
that, in the case of a position contrary to 
a revenue ruling, a preparer will not be 
considered to have recklessly or 
intentionally disregarded the ruling if 
the contrary position has a realistic 
possibility of being sustained on its 
merits. Prop. Reg. 8 1.6694-3(c)(3). This 
provision was proposed to be effective 
with respect to documents prepared and 
advice given after December 31,1991. A 
similar rule for taxpayers under the 
proposed section 6662 regulations 
(relating to the penalty for negligence or 
disregard of rules or regulations) was 
proposed to be effective with respect to 
returns due after December 31,1989. 

Several commentators urged that the 
December 31,1989 effective date under 
section 6662 be adopted for the section 
6694 provision as well. To respond to 
this concern, the final preparer penalty 
regulations adopt the effective date of 
the accuracy-related penalty regulations 
on this point. Thus, the provision in the 
preparer regulations which provides that 
a preparer is not considered to have 
recklessly or intentionally disregarded a 
revenue ruling if the position contrary to 
the ruling has a realistic possibility of 
being sustained on its merits is effective 
for documents prepared and advice 
given after December 31,1989. The final 
preparer regulations contain a similar 
rule, which is also effective for 
documents prepared and advice given 
after December 31.1989. regarding 
positions contrary to certain notices 
issued by the Service. 

Section 6694(a) Provisions 

1. “One-in-'niree" Definition of the 
Realistic Possibility Standard 

The proposed regulations provide that 
a position will be considered to have 
satisfied the realistic possibility 
standard if a reasonable and well- 
informed analysis by a person 
knowledgeable in the tax law would 
lead such a person to conclude that the 
position has approximately a one in 


three, or greater, likelihood of being 
sustained on its merits. Prop. Reg. 

8 1.6694—2(b)(1). Many commentators 
asked that the “one-in-three” definition 
be eliminated because it is difficult to 
assess the likelihood of a position being 
sustained on its merits. The final 
regulations retain the one-in-three 
definition, however, because a 
numerical benchmark helps prevent 
erosion of the standard and because 
other definitions suggested by 
commentators would not provide any 
more meaningful guidance. 

2. Authorities 

The proposed regulations provide 
that, in determining whether a position 
satisfies the realistic possibility 
standard, only the ’‘authorities” listed in 
5 1.6662-4(d)(3)(iii) of the proposed 
regulations (relating to the authorities 
for determining substantial authority) 
are to be considered. Prop. Reg. 

§ 1.6694-2(b)(2). Section 1.6662- 
4(d)(3)(iii) provides that the term 
"authorities” does not include 
conclusions reached in treatises, legal 
periodicals, legal opinions or opinions 
rendered by other tax professionals but 
that the authorities underlying such 
expressions of opinion may give rise to 
substantial authority. Several 
commentators argued that "authorities” 
should include additional sources such 
as well-reasoned treatises, articles in 
recognized professional tax 
publications, and other reference tools 
and sources of tax analyses commonly 
used by tax advisers and return 
preparers. 

The commentators’ suggestion was 
not adopted in the final regulations 
because (1) it would be too difficult to 
administratively determine which of 
these secondary sources were well- 
reasoned or were otherwise accurate 
expressions of the tax law, and (2) the 
regulations provide sufficient protection 
to preparers by allowing them to rely on 
the authorities underlying the 
conclusions in the secondary sources. 

3. When Realistic Possibility 
Determined 

The proposed regulations provide 
generally that, in the case of a signing 
preparer, the relevant date for 
determining whether a position satisfies 
the realistic possibility standard is the 
date the preparer signs and date 9 the 
return or claim. In the case of a 
nonsigning preparer, the relevant date is 
the date the preparer provides the 
advice. Prop. Reg. S 1.6094-2(b)(5). 

One commentator stated that the 
dates for determining whether a position 
satisfies the realistic possibility 
standard should conform to the dates for 


determining whether a position satisfies 
the substantial authority standard. 
Under this approach, the realistic 
possibility standard could be satisfied 
either on the last day of the taxable year 
covered by a return or on the date the 
return was signed (or the advice was 
given). The commentator was concerned 
that the difference in determination 
dates creates a potential for conflict 
between preparers and taxpayers where 
an adverse technical development 
occurs after the end of the taxable year 
but before the return is signed (or the 
advice is given). 

The commentator’s suggestion was 
not adopted in the final regulations 
because a preparer should not be 
permitted to ignore developments in the 
law occurring after the taxable year 
covered by the return and before the 
preparer signs the return (or provides 
the advice). 

4. Realistic Possibility Examples 
(§ 1.6694—2(b)(3)) 

a. Example 2. One commentator suggested 
expanding this example (which concerns a 
statutory change that adversely affects a 
taxpayer) to provide that if the committee 
reports can be read to provide some evidence 
or authority to support the taxpayer’s 
position (although the committee reports do 
not specifically address the situation), the 
position is not frivolous and, therefore, may 
be taken if adequately disclosed. The 
commentator's suggestion was not adopted in 
the final regulations because the proposed 
modification to the example does not provide 
sufficient information to determine whether 
the position is frivolous. 

b. Example 3. Several commentators stated 
that this example (which concerns a conflict 
between the statutory language and the 
legislative history) should be revised to 
conclude that a position consistent with 
either the statute or the committee reports 
satisfies the realistic possibility standard. 

The final regulations adopt this suggestion 
but add that a position consistent with the 
committee reports but contrary to the statute 
constitutes a disregard of a rule or regulation 
and. therefore, must be adequately disclosed 
in order to avoid the section 6694(b) penalty. 

c. Example 4. A commentator asked that 
this example (which concerns an 
inconsistency between a regulation and 
instructions on a tax form) be revised to 
further provide that a position consistent 
with the incorrect tax form instructions is 
frivolous if the preparer knew of the Service's 
announcement acknowledging the error. The 
commentator's recommendation was not 
adopted in the final regulations because 
“frivolous” in an objective standard and, 
therefore, the preparer’s knowledge of the 
announcement is not relevant to a 
determination of whether the position is 
frivolous. Knowledge of the announcement 
would, however, be relevant to a 
determination of whether the preparer 
intentionally disregarded the regulation. 
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d. Example 5. Several commentators 
contended that the issuance of proposed 
regulations which are contrary to previously 
issued private letter rulings should not cause 
the earlier private letter rulings to cease 
being authorities; it should only diminish the 
weight of the private letter rulings. The 
commentators' suggestion was not adopted 
because proposed regulations are subject to a 
higher level of review than private letter 
rulings and it is not appropriate to retain as 
an authority a document that does not 
accurately reflect the current status of the 
law and position of the Service. 

e. Example 8. Two commentators 
contended that a taxpayer should be treated 
as having a realistic possibility of success 
with respect to a position involving a 
statutory phrase if there is a favorable 
interpretation of identical language appearing 
in another place in the Internal Revenue 
Code. The example provides that 
interpretations of identical language are 
relevant, but that the context in which the 
identical language arises also must be taken 
into account in applying the realistic 
possibility standard. Because the context in 
which the identical language arises is 
important, the final regulations retain this 
example without any revisions. 

5 Employer/Partnership Liability 

The proposed regulations provide that 
an employer or partnership of a preparer 
subject to the section 6694(a) penalty is 
also subject to the penalty if the 
employer or partnership (or one or more 
of its principal officers of general 
partners) also knew or reasonably 
should have known of the position. Prop. 
Reg. § 1.6694-2(a). Several 
commentators expressed concern that 
the “also knew or reasonably should 
have known" language could result in 
automatic assertion of a penalty against 
a firm if an employee or partner of the 
firm were penalized. This was not the 
intent of the proposed regulations. 

In response to this concern, the final 
regulations clarify the circumstances 
under which a firm will be subject to 
penalty under section 6694. The final 
regulations provide that an employer or 
partnership of a preparer subject to 
penalty under section 6694(a) is also 
subject to penalty only if (1) one or more 
members of the principal management 
(or principal officers) of the firm or a 
branch office participated in or knew of 
the conduct proscribed by section 
6694(a), (2) the employer or partnership 
failed to provide reasonable and 
appropriate procedures for review of the 
position for which the penalty is 
imposed, or (3) such review procedures 
were disregarded in the formulation of 
the advice, or the preparation of the 
return or claim for refund, that included 
the position for which the penalty is 
imposed. A mid-level manager is not 
ordinarily considered a member of 
principal management for purposes of 


this provision; however, the principal 
managers of a branch office are 
considered members of principal 
management even if they are not 
principal managers of the firm as a 
whole. (Similar rules apply for purposes 
of section 6694(b)) 

6. Definition of “Frivolous" 

The proposed regulations define a 
“frivolous" position as one that is 
“patently improper." Prop. Reg. § 1.6694- 
2(c)(2). Commentators recommended 
that this definition be changed, for 
example, to require that the position be 
both patently improper and knowingly 
advanced in bad faith, or that a 
frivolous position be defined as one that 
is “not litigable." 

The “patently improper" definition 
was included in the proposed 
regulations because it represents an 
objective standard. Thus, neither the 
good nor the bad intentions of a person 
taking a position are relevant to a 
determination of whether that position 
is frivolous within the meaning of the 
regulations. The Service continues to 
believe that an objective standard is 
appropriate. The recommendation that a 
frivolous position be defined as one that 
is not litigable would place preparers 
who are not attorneys at a disadvantage 
in assessing the effectiveness of 
disclosure in relation to preparers who 
are. Accordingly, the final regulations 
retain the definition of a frivolous 
position as one that is patently 
improper. 

7. Adequate Disclosure 

a. Method of making adequate 
disclosure. The proposed regulations 
provide that disclosure by a signing 
preparer is adequate for purposes of 
section 6694(a) if made on a Form 8275 
or on the return in accordance with an 
annual revenue procedure. Prop. Reg. 

§ 1.6694-2(c)(3)(i). Several 
commentators stated that the method for 
making adequate disclosure should not 
be so limited. 

It is in the interest of both preparers 
and the Service to have a relatively 
uniform disclosure regime that provides 
certainty as to whether adequate 
disclosure has been made. Thus, the 
final regulations do not relax the 
requirements for making adequate 
disclosure for purposes of this penalty. 
The final regulations also add a special 
disclosure rule for positions contrary to 
regulations (see the “Adequate 
Disclosure" section below in the portion 
of this preamble that discusses the 
provisions under section 6694(b)). 

b. Tension between accuracy-related 
penalties and the preparer penalties. 

One commentator noted that tension 


can exist between a taxpayer and a 
signing preparer with respect to 
disclosure of a position that (1) results in 
an understatement that is too small to 
be considered substantial, and (2) lacks 
a realistic possibility of being sustained 
on its merits. In such a case, the signing 
preparer would have to disclose the 
position to avoid a preparer penalty, but 
a taxpayer would not have to disclose to 
avoid the substantial understatement 
penalty. The different standards to 
taxpayers and preparers are established 
by statute and cannot be changed by 
regulation. Therefore, the final 
regulations adopt the position of the 
proposed regulations without change. 

8. "Rare Case" Provision 

The proposed regulations provide 
disclosure rules for nonsigning preparers 
in the “rare cases" in which a position 
has substantial authority but does not 
satisfy the realistic possibility standard. 
Prop. Reg.§ 1.6694-2(c)(3)(ii)(A)(2). 
Because many commentators criticized 
this provision as unnecessary and 
confusing, it has been eliminated. 

9. Reasonable Cause and Good Faith 

a. Frequency of errors. The proposed 
regulations provide that in determining 
whether the reasonable cause and good 
faith exception applies, one factor to 
consider is whether the understatement 
is due to an isolated error rather than a 
number of errors. Although the 
exception generally applies to an 
isolated error, the exception does not 
apply if the error is sufficiently obvious, 
flagrant or material. Prop. Reg. 5 1.6694- 
2(d)(2). One commentator argued that 
the materiality of an error should not 
enter into this determination. The final 
regulations respond to this suggestion by 
clarifying that the materiality of an error 
is relevant to whether the error should 
have been discovered during a review of 
the return or claim. 

b. Preparers normal office practice. 
Under the proposed regulations, a 
preparer’s normal office practice is one 
of the factors considered in making the 
reasonable cause and good faith 
determination. The proposed regulations 
provide that a normal office practice 
“generally must involve, at a minimum" 
certain procedures enumerated in the 
regulations. Prop. Reg. § 1.6694—2(d)(4). 
One commentator questioned whether 
the Service should mandate minimum 
standards for office procedures. In 
response to this comment, the final 
regulations eliminate the minimum 
office procedure requirement, but list 
these procedures as factors to consider 
in determining whether a practitioner's 
normal office practice promotes 
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accuracy and consistency in the 
preparation of returns and claims for 
refund. Stylistic changes were also 
made to this provision. 

c. Reliance on advice of another 
preparer . The proposed regulations 
generally provide that the reasonable 
cause and good faith exception applies 
if the preparer relied in good faith on the 
advice of another preparer (or a person 
who would be considered a preparer 
had the advice constituted preparation 
of a substantial portion of the return or 
claim for refund). Prop. Reg. 5 1.6694- 
2(d)(5). One commentator suggested 
clarifying this provision to expressly 
provide that the exception only applies 
if the preparer being relied on is a paid 
preparer. 

The proposed regulations define an 
“income tax return preparer” as any 
person who is an income tax return 
preparer within the meaning of section 
7701(a)(36) and the regulations 
thereunder. Under section 770l(a)(36). a 
person is not an income tax return 
preparer unless such person is 
compensated for preparing a return or 
claim. Because a preparer, by definition, 
must have been compensated, no further 
clarification is necessary. 

Another commentator stated that this 
provision should cover the situation 
where a preparer, in preparing a 
taxpayer’s return, relies on a Schedule 
K-l that has been prepared by another 
preparer. No change is necessary to 
permit reliance on a Schedule K-l 
prepared by another preparer as the 
proposed and final regulations both 
permit a preparer to rely on “the advice 
of, or schedules prepared by” another 
preparer (or by a person who would be 
considered a preparer had the advice or 
schedules constituted preparation of a 
substantial portion of the return or claim 
for refund). 

Section 6694(b) Provisions 

1. Recklessness 

The proposed regulations provide that 
a preparer is reckless in not knowing of 
a rule or regulation if the preparer 
makes little or no effort to determine 
whether a rule or regulation exists, 
under circumstances which demonstrate 
a substantial deviation from the 
standard of conduct that a reasonable 
preparer would observe in the situation. 
Prop. Reg. § 1.6694-3(c)(1). One 
commentator asked that the term 
reasonable preparer” either be defined 
or changed to “reasonably diligent 
preparer.” This suggestion was not 
adopted because diligence is implicit in 
the standard contained in the proposed 
regulations. 


2. Rules or Regulations 

The proposed regulations define the 
term “rules or regulations” to include 
the provisions of the Internal Revenue 
Code, temporary or final Treasury 
regulations, and revenue rulings issued 
by the Service. Prop. Reg. 2 1.G694—3{f). 
One commentator requested that we 
clarify the meaning of this term. Another 
commentator stated that a revenue 
ruling should not be treated as a “rule” 
because (1) a revenue ruling does not 
constitute a rule under the 
Administrative Procedure Act (5 U.S.C. 

§ § 500, et seg.) and (2) a revenue ruling 
is only the contention of one party and 
is not subjected to the give and take of a 
public comment process. 

The legislative history to the Tax 
Reform Act of 1976 (which enacted 
section 6694) expressly provides that 
rules and regulations include regulations 
and “IRS rulings.” See S. Rep. No. 938, 
94th Cong., 2d Sess. 355 (1976). 

Moreover, revenue rulings were 
expressly listed as "rules” under former 
S 1.6694-l(a)(3). Therefore, the final 
preparer penalty regulations, in 
providing that revenue rulings are 
“rules,” merely reflect a continuation of 
prior law. 

Notices published in the Internal 
Revenue Bulletin by the Service also 
contain substantive interpretations of 
Federal tax law. In addition, these 
notices generally are subject to a level 
of review that is the same or higher than 
that accorded revenue rulings. 
Accordingly, the final regulations also 
provide that the term “rules or 
regulations” includes notices (other than 
notices of proposed rulemaking) that are 
issued by the Service and published in 
the Internal Revenue Bulletin. (Revenue 
procedures are not listed, as they may or 
may not be treated as “rules or 
regulations” depending on all facts and 
circumstances.) A corresponding 
provision is contained in the final 
regulations providing that a preparer is 
not considered to have recklessly or 
intentionally disregarded such a notice 
if the position contrary to the notice has 
a realistic possibility of being sustained 
on its merits. 

3. Adequate Disclosure 

The proposed regulations provide that 
a preparer will not be considered to 
have recklessly or intentionally 
disregarded a regulation if the position 
contrary to the regulation is not 
frivolous and is adequately disclosed. 
Prop. Reg. ! 1.6G94-3(c)(2). 

Commentators stated that a preparer 
should be permitted to take a position 
contrary to a regulation without 
disclosure if (1) the position has a 


realistic possibility of being sustained 
on its merits, or (2) the regulation was 
invalidated by a court. Another 
commentator stated that the legislative 
history to OBRA 1989 suggests only that 
disclosure should be a safe harbor and 
not the sole means of avoiding a penalty 
for reckless or intentional disregard of a 
regulation. 

There is no indication in the 
legislative history of OBRA 1989 that 
Congress intended to permit the taking 
of positions contrary to regulations 
without disclosure in the circumstances 
described above or. more generally, that 
Congress intended disclosure to be only 
a safe harbor. The taking of a position 
contrary to a regulation is of sufficient 
importance to the self-assessment 
nature of the Federal tax system that it 
is appropriate to require that the Service 
be notified of such positions. Therefore, 
the final regulations adopt the rule of the 
proposed regulations requiring adequate 
disclosure of a position contrary to a 
regulation. 

In addition, because of the importance 
to the self-assessment system of 
disclosing positions contrary to 
regulations, the final regulations make 
two changes to the rules concerning 
positions contrary to regulations. First, 
the final regulations provide that 
disclosure of such positions is adequate 
only if the disclosure is separately made 
on a Form 8275-R. Until Form 8275-R is 
available, preparers must disclose 
positions contrary to regulations on a 
separate Form 8275 with the caption 
“REGULATIONS” appearing in the 
upper right comer of the form. (A similar 
disclosure rule is provided in the final 
accuracy-related penalty regulations for 
the penalty for negligence or disregard 
of rules or regulations.) Second, because 
the legislative history of OBRA 1989 
indicates that the penalty for reckless or 
intentional disregard of a regulation may 
be avoided through disclosure only if the 
position represents a good faith 
challenge to the validity of the 
regulation, the final regulations 
incorporate this standard. See H.R. Rep. 
No. 247,101st Cong., 1st Sess. 1393. 
1396-97 (1989). 

4. Examples (§ 1.6G94—3(d)) 

Example 3. Two commentators argued that 
the statement in the example that five 
different courts had arrived at the same 
position on an issue and that this position 
satisfies the realistic possibility standard 
created a negative inference that a position 
supported by fewer than five courts would 
not satisfy the standard. No such inference 
was intended. Accordingly, the inference has 
been eliminated by replacing “five" with 
'‘several" in the final regulations. 
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5 Burden of Proof 

The proposed regulations provide that 
the Government bears the burden of 
proof on the issue of whether a preparer 
willfully attempted to understate tax 
liability, but that the preparer bears the 
burden of proof on such other issues as 
whether the preparer recklessly or 
intentionally disregarded a rule or 
regulation or whether disclosure was 
adequately made. Prop. Reg. 51-6694- 
3(h). One commentator stated that the 
Government should also bear the 
burden of proof on the issue of whether 
the preparer recklessly or intentionally 
disregarded a rule or regulation. 

Section 7427 of the Code expressly 
provides that the burden of proof on the 
issue of whether a preparer willfully 
attempted to understate tax liability 
(within the meaning of section 6694(b)) 
is on the Government. Although OBRA 
1989 added reckless disregard of rules or 
regulations as a basis for imposing the 
section 6694(b) penalty and made 
intentional disregard of rules or 
regulations subject to section 6694(b) 
rather than 6694(a), OBRA 1989 did not 
amend section 7427 to place the burden 
of proving reckless or intentional 
disregard on the Government. 
Furthermore, the regulations under 
former section 6694(a) (consistent with 
the legislative history of the Tax Reform 
Act of 1976) placed the burden of proof 
on the issue of whether a preparer 
intentionally disregarded a rule or 
regulation on the preparer. For these 
reasons, the commentator's suggestion 
was not adopted in the final regulations 
and the burden of proof on the issue of 
whether a position contrary to a 
regulation represents a good faith 
challenge to the validity of the 
regulation also is placed on the 
preparer. 

Special Analyses 

It has been determined that these 
regulations are not major rules as 
defined in Executive Order 12291. 
Therefore, a Regulatory Impact Analysis 
is not required. It has also been 
determined that section 553(b) of the 
Administrative Procedure Act (5 U.S.C. 
chapter 5) and the Regulatory Flexibility 
Act (5 U.S.C. chapter 6) da not apply ta 
these regulations, and, therefore, a final 
Regulatory Flexibility Analysis is not 
required. Pursuant to section 7805(f) of 
the Internal Revenue Code, the notice of 
proposed rulemaking was submitted to 
the Chief Counsel for Advocacy of the 
Small Business Administration for 
comment on its impact on small 
business. 


Drafting Information 

The principal author of these 
regulations is Lisa }. Byun, Office of the 
Assistant Chief Counsel (Income Tax & 
Accounting), Internal Revenue Service. 
However, personnel from other offices 
of the Internal Revenue Service and 
Treasury Department participated in 
their development. 

List of Subjects 

26 CFR 1.6654-1 through 1.6709-1T 

Income taxes. Penalties, Reporting 
and recordkeeping requirements. 

26 CFR Part 602 

Reporting and recordkeeping 
requirements. 

Adoption of Amendments to the 
Regulations 

Accordingly, 26 CFR parts 1 and 602 
are amended as follows: 

PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER 
DECEMBER 31 f 1953 

Paragraph t The authority for part % 
continues to read in part: 

Authority: Sec. 7805. 68A Stat. 917: sec. 26 
U.S.C. 7805. 20 U.S.C. 7805 # * * 

Par. 2. Sections L6694-1 and 1.6694-2 
are revised and new 8 § 1.6694-0, -3, and 
-4 are added to read as follows. 

§ 1.6694-0 Table of contents. 

This section lists the captions that 
appear in 85 1.6694-1 through 1.6694-4. 

§ 1.6694-1 Section 6694 penalties applicable 
to income tax return preparer. 

(a) Overview. 

(b) Income tax return preparer. 

(1) In general 

(2) Signing and consigning preparers. 

(3) Example. 

(c) Understatement of liability. 

(d) Abatement of penalty where taxpayer’s 
liability not understated. 

(e) Verification of information furnished by 
taxpayer. 

(1) in general. 

(2) Example. 

(f) Effective date. 

§ 1.6694-2 Penalty for understatement due 
to an unrealistic position. 

(a) In general. 

(1) Proscribed conduct. 

(2) Special rule for employers and 
partnerships. 

(b) Realistic possibility of being sustained 
on its merits. 

(1) In general. 

(2) Authorities. 

(3) Examples. 

(4) Written determinations. 

(5) When ’‘realistic possibility” determined 

(i) Signing preparers. 

(ii) Nonsigning preparers. 


(c) Exception for adequate disclosure of 
nonfrivolou* positions. 

(1) In general. 

(2) Frivolous. 

(3) Adequate disclosure. 

(i) Signing preparers. 

(ii) Nonsigning preparers. 

(A) Advice to taxpayers. 

(B) Advice to another preparer. 

(d) Exception for reasonable cause and 
good f8ith. 

(1) Nature of the error causing the 
understatement. 

(2) Frequency of errors. 

(3) Materiality of errors. 

(4j Preparer’s normal office practice. 

(5) Reliance on advice of another preparer. 

(e) Burden of proof. 

§ 16694-3 Penalty for understatement due 
to willful, reckless, or intentional conduct. 

(a) In general. 

(1) Proscribed conduct. 

(2) Special rule for employers and 
partnerships. 

(b) Willful attempt to understate liability. 

(c) Reckless or intentional disregard. 

(d) Examples. 

(e) Adequate disclosure. 

(1) Signing preparers. 

(2) Nonsigning preparers. 

0) Advice to taxpayers. 

(ii) Advice to another preparer. 

(f) Rules or regulations. 

(g) Section 8694(b) penalty reduced by 
section 6694(a) penalty. 

(h) Burden of proof. 

§ 1.6694-4 Extension of period of collection 
where preparer pays 15 percent of a penalty 
for understatement of taxpayer's liability and 
certain other procedural matters. 

(a) In general. 

(b) Preparer must bring suit in district court 
to determine liability for penalty. 

(c) Suspension of running of period of 
limitations on collection. 

(d) Effective date. 

8 1.6694-1 Section 6694 penalties 
applicable to income tax return preparer. 

(a) Overview. Section 6694(a) and 
section 6694(b) impose penalties on 
income tax return preparers for certain 
understatements of liability on a return 
or claim for refund. The section 0894(a) 
penalty is imposed for an 
understatement of liability with respect 
to tax imposed by subtitle A of the 
Internal Revenue Code that is due to a 
position for which there was not a 
realistic possibility of being sustained 
on its merits. The section 8694(b) 
penalty is imposed for an 
understatement of liability with respect 
to tax imposed by subtitle A of the 
Internal Revenue Code that is due to a 
willful attempt to understate tax liability 
or that is due to reckless or intentional 
disregard of rules or regulations. See 
§ 1.6694-2 for rules relating to the 
penalty under section 6694(a). See 
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§ 1.6694-3 for rules relating to the 
penalty under section 6694(b). 

(b) Income tax return preparer— (1) In 
general. Solely for purposes of the 
regulations under section 6694, the term 
“income tax return preparer" 
(“preparer") means any person who is 
an income tax return preparer within the 
meaning of section 7701(a)(36) and 
§ 301.7701-15 of this Chapter, except 
that no more than one individual 
associated with a firm (for example, as a 
partner or employee) is treated as a 
preparer with respect to the same return 
or claim for refund. If a signing preparer 
is associated with a firm, that 
individual, and no other individual 
associated with the firm, is a preparer 
with respect to the return or claim for 
purposes of section 6694. If two or more 
individuals associated with a firm are 
income tax'retum preparers with respect 
to a return or claim for refund, within 
the meaning of section 77Gl(a)(36) and 
§ 301.7701-15 of this Chapter, and none 
of them is the signing preparer, only one 
of the individuals is a preparer (i.e., 
nonsigning preparer) with respect to that 
return or claim for purposes of section 
6694. In such a case, ordinarily, the 
individual who is a preparer for 
purposes of section 6694 is the 
individual with overall supervisory 
responsibility for the advice given by 
the firm with respect to the return or 
claim. To the extent provided in 
§ 1.6694—2(a)(2) and § 1.6694-3(a)(2), an 
individual and the firm with which the 
individual is associated may both be 
subject to penalty under section 6694 
with respect to the same return or claim 
for refund. If an individual (other than 
the sole proprietor) who is associated 
with a sole proprietorship is subject to 
penalty under section 6694, the sole 
proprietorship is considered a "firm" for 
purposes of this paragraph. 

(2) Signing and nonsigning preparers. 

A “signing preparer" is any preparer 
who signs a return of tax or claim for 
refund as a preparer. A "nonsigning 
preparer" is any preparer who is not a 
signing preparer. Examples of 
nonsigning preparers are preparers who 
provide advice (written or oral) to a 
taxpayer or to a preparer who is not 
associated with the same firm as the 
preparer who provides the advice. 

(3) Example. The provisions of 
paragraph (b) of this section are 
illustrated by the following example: 

Example. Attorney A provides advice to 
Client C concerning the proper treatment of a 
significant item on C’s income tax return. The 
advice constitutes preparation of a 
substantial portion of the return. In 
preparation for providing that advice, A 
discusses the matter with Attorney B. who is 
associated with the same firm as A. but A is 


the attorney with overall supervisory 
responsibility for the advice. Neither 
Attorney A nor any other attorney associated 
with A's firm signs C’s return as a preparer. 
For purposes of the regulations under section 
6694, A is a preparer with respect to C’s 
return and is subject to penalty under section 
6894 with respect to C’s return. B is not a 
preparer with respect to C’s return and. 
therefore, is not subject to penalty under 
section 6694 with respect to a position taken 
on C’s return. This would be true even if B 
recommends that A advise C to take an 
undisclosed position that did not satisfy the 
realistic possibility standard. In addition, 
since B is not a preparer for purposes of the 
regulations under section 6694. A may not 
avoid a penalty under section 6694 with 
respect to C’s return by claiming he relied on 
the advice of B. See $ 1.6694—2(d)(5). 

(c) Understatement of liability. For 
purposes of the regulations under 
section 6694, an "understatement of 
liability" exists if. viewing the return or 
claim for refund as a whole, there is an 
understatement of the net amount 
payable with respect to any tax imposed 
by subtitle A of the Internal Revenue 
Code, or an overstatement of the net 
amount creditable or refundable with 
respect to any tax imposed by subtitle A 
of the Internal Revenue Code. The net 
amount payable in a taxable year with 
respect to the return for which the 
preparer engaged in conduct proscribed 
by section 6694 is not reduced by any 
carryback. Tax imposed by subtitle A of 
the Internal Revenue Code does not 
include additions to the tax provided by 
section 6654 and section 6655 (relating to 
underpayments of estimated tax). 

Except as provided in paragraph (d) of 
this section, the determination of 
whether an understatement of liability 
exists may be made in a proceeding 
involving the preparer apart from any 
proceeding involving the taxpayer. 

(d) Abatement of penalty where 
taxpayer's liability not understated. If a 
penalty under section 6694(a) or section 
6694(b) concerning a return or claim for 
refund has been assessed against one or 
more preparers, and if it is established 
at any time in a final administrative 
determination or a final judicial decision 
that there was no understatement of 
liability relating to the return or claim 
for refund, then— 

(1) The assessment must be abated; 
and 

(2) If any amount of the penalty was 
paid, that amount must be refunded to 
the person or persons who so paid, as if 
the payment were an overpayment of 
tax, without consideration of any period 
of limitations. 

(e) Verification of information 
furnished by taxpayer —(1) In general 
For purposes of section 6694(a) and 
section 6694(b), the preparer generally 


may rely in good faith without 
verification upon information furnished 
by the taxpayer. Thus, the preparer is 
not required to audit, examine or review 
books and records, business operations, 
or documents or other evidence in order 
to verify independently the taxpayer’s 
information. However, the preparer may 
not ignore the implications of 
information furnished to the preparer or 
actually known by the preparer. The 
preparer must make reasonable 
inquiries if the information as furnished 
appears to be incorrect or incomplete. 
Additionally, some provisions of the 
Code or regulations require that specific 
facts and circumstances exist— for 
example, that the taxpayer maintain 
specific documents, before a deduction 
may be claimed. The preparer must 
make appropriate inquiries to determine 
the existence of facts and circumstances 
required by a Code section or regulation 
as a condition to the claiming of a 
deduction. 

(2) Example. The provisions of 
paragraph (e) of this section are 
illustrated by the following example: 

Example . A taxpayer, during an interview 
conducted by the preparer, stated that he had 
paid $6,500 in doctor bills and $5,000 in 
deductible travel and entertainment expenses 
during the tax year, when in fact he had paid 
smaller amounts. On the basis of this 
information, the preparer properly calculated 
deductions for medical expenses and for 
travel and entertainment expenses which 
resulted in an understatement of liability for 
tax. The preparer had not reason to believe 
that the medical expense and travel and 
entertainment expense information presented 
was incorrect or incomplete. The preparer did 
not ask for underlying documentation of the 
medical expenses but inquired about the 
existence of travel and entertainment 
expense records. The preparer was 
reasonably satisfied by the taxpayer's 
representations that the taxpayer had 
adequate records (or other sufficient 
corroborative evidence) for the deduction of 
$5,000 for travel and entertainment expenses. 
The preparer is not subject to a penalty under 
section 8694. 

(f) Effective date. Sections 1.6694-1 
through 1.6694-3 are generally effective 
for documents prepared and advice 
given after December 31,1991. However, 
§ 1.6694-3(c)(3) (which provides that a 
preparer is not considered to have 
recklessly or intentionally disregarded a 
revenue ruling or notice if the position 
contrary to the ruling or notice has a 
realistic possibility of being sustained 
on its merits) is effective for documents 
prepared and advice given after 
December 31,1989. Except as provided 
in the preceding sentence, section 6694 
and the existing rules and regulations 
thereunder (to the extent not 
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inconsistent with the statute as 
amended by the Omnibus Budget 
Reconciliation Act of 1989), and Notice 
90-20, 1990-1 C.B. 328, apply to 
documents prepared and advice given 
on or before December 31,1991. For the 
effective date of § 1.6694-4, see 
5 L6804—4(d}. 

§ 1.6694-2 Penalty for understatement 
due to an unrealistic position. 

(a) In general —(1) Proscribed 
conduct Except as otherwise provided 
in this section, if any part of an 
understatement of liability relating to a 
return of tax under subtitle A of the 
Internal Revenue Code or claim for 
refund of tax under subtitle A of the 
Interna! Revenue Code is due to a 
position for which there was not a 
realistic possibility of being sustained 
on its merits, any person who is a 
preparer with respect to such return or 
claim for refund who knew or 
reasonably should have known of such 
position is subject to a penalty of $250 
with respect to such return or claim for 
refund. 

(2) Special rule for employers and 
partnerships . An. employer or 
partnership of a preparer subject to 
penalty under section 8694(a) is also 
subject to penalty only if— 

(i) One or more members of the 
principal management (or principal 
officers) of the firm or a branch office 
participated in or knew of the conduct 
proscribed by section 6694(a); 

(iff The employer or partnership failed 
to provide reasonable and appropriate 
procedures for review of the position for 
which the penalty is imposed; or 

(iii) Such review procedures were 
disregarded in the formulation of the 
advice, or the preparation of the return 
or claim for refund, that included the 
position for which the penalty is 
imposed. 

(b) Realistic possibility of being 
sustained on its merits —(1) In general, 

A position is considered to have a 
realistic possibility of being sustained 
on its merits if a reasonable and well- 
informed analysis by a person 
knowledgeable in the tax lew would 
lead such a person to conclude that the 
position has approximately a one in 
three, or greater, likelihood of being 
sustained on its merits (realistic 
possibility standard). In making this 
determination, the possibility that the 
position will not be challenged by the 
Internal Revenue Service (e.g., because 
the taxpayer's return may not be audited 
or because the issue may not be raised 
on audit) is not to be taken into account 
The analysis prescribed by 9 1.6662- 
4(d)(3)(ii) for purposes of determining 
whether substantial authority is present 


applies for purposes of determining 
whether the realistic possibility 
standard is satisfied. 

(2) Authorities'. The authorities 
considered in determining whether a 
position satisfies the realistic possibility 
standard are those authorities provided 
in § 1 6662-4(d)(3)( iii). 

(3) Examples . The provisions of 
paragraphs (b)(1) and (b)(2) of this 
section are illustrated by the following 
examples: 

Example L A new statute is unclear as to 
whether a certain transaction, that a taxpayer 
has engaged.in will result in favorable tax 
treatment. Prior law. however, supported the 
taxpayer's position. There are no regulations 
under the new statute and no authority other 
than the statutory language and committee 
reports. The committee reports state that the 
intent was not to adversely affect 
transactions similar to the taxpayer's 
transaction. The taxpayer's position satisfies 
the realistic possibility standard. 

Example Z A taxpayer has engaged in a 
transaction that is adversely affected by a 
new statutory provision. Prior law supported 
a position favorable to the taxpayer. The 
preparer believes that the new statute is 
inequitable as applied to the taxpayer’s 
situation. The statutory language is 
unambiguous as it applies to the transaction 
(e.g., it applies to all manufacturers and the 
taxpayer is a manufacturer of widgets). The 
committee reporta do not specifically address 
the taxpayer's situation. A position contrary 
to the statute does not satisfy the realistic 
possibility standard. 

Example 3. The facts are the same as in 
Example 2 ; except the committee reports 
indicate that Congress did not intend to apply 
the new statutory provision to the taxpayer’s 
transaction (e.g., to a manufacturer of 
widgets). Thus, there is a conflict between 
the general language of the statute, which 
adversely affects the taxpayer’s transaction, 
and a specific statement in. the committee 
reports that transactions such as the 
taxpayer's are not adversely affected. A 
position consistent with either the statute or 
the committee reports satisfies the realistic 
possibility standard. However, a position 
consistent with the committee reports 
constitutes a disregard of a rule or regulation 
and. therefore, must be adequately disclosed 
in order to avoid the section 8694(b) penalty. 

Example 4. The instructions to an item on a 
tax form published by the Internal Revenue 
Service are incorrect and are clearly contrary 
to the regulations. Before the return is 
prepared, the Interna! Revenue Service 
publishes an announcement acknowledging 
the error and providing the correct 
instruction. Under these facts, a position 
taken on a return which is consistent with the 
regulations satisfies the realistic possibility 
standard. On the other hand, a position taken 
on a return which is consistent with the 
incorrect instructions does not satisfy the 
realistic possibility standard. I lowever. if the 
preparer relied on. the incorrect instructions 
and was not aware of the announcement or 
the regulations, the reasonable cause and 
good faith exception may apply depending on 


all facts and circumstances. See § T.6694- 
2(d). 

Example 5. A statute is silent as to whether 
a taxpayer may take a certain position on the 
taxpayer s 1991 Federal income tax return. 
Three private letter rulings issued to other 
taxpayers in 1967 and 1968 support the 
taxpayer’s position. However, proposed 
regulations issued in 1990 are clearly contrary 
to the taxpayer’s position. After the issuance 
of the proposed regulations, the earlier 
private letter rulings cease to be authorities 
and are not taken into account in determining 
whether the taxpayer’s position satisfies the 
realistic possibility standard. See 9 1 8694- 
2(b)(2) and 9 1.6662-4(d)(3)(iii). The 
taxpayer’s position may or may not satisfy 
the realistic possibility standard, depending 
on an analysis of all the relevant authorities. 

Example 6 . In the course of researching 
whether a particular position has a realistic 
possibility of being sustained on its merits, a 
preparer discovers that a taxpayer took the 
same position on a return several years ago 
and that the return was audited by the 
Service. The taxpayer tells the preparer that 
the revenue agent who conducted the audit 
was aware of the position and decided that 
the treatment on the return was correct. The 
revenue agent's report, however, made no 
mention of the position. The determination by 
the revenue agent is not authority for 
purposes of the realistic possibility standard. 
However, the preparer's reliance on the 
revenue agent's determination in the audit 
may qualify for the reasonable cause and 
good faith exception depending on all fact9 
and circumstances. See 5 1.6694^2{d). Also 
see 9 1.6694-2(b)(4) and § 1.6662- 
4(d)(3)(iv)(A) regarding affirmative 
statements in a revenue agent’s report. 

Example 7. Iii the course of researching 
whether an interpretation of a phrase 
incorporated in the Internal Revenue Code 
has a realistic possibility of being sustained 
on its merits, a preparer discovers that 
identical language in the taxing statute of 
another jurisdiction (e.g;, a state or foreign 
country) has been authoritatively construed 
by a court of that jurisdiction in a manner 
which would be favorable to the taxpayer, if 
the same interpretation were applied to the 
phrase applicable to the taxpayer's situation. 
The construction of the statute of the other 
jurisdiction is not authority for purposes of 
determining whether the position satisfies the 
realistic possibility standard See 9 1.6094- 
2(b)(2) and 9 1.0662-4(d}(3)(i»i). However, as 
in the case of conclusions reached in 
treatises and legal periodicals, the authorities 
underlying the court's opinion, if relevant to 
the taxpayer’s situation, may give a position 
favorable to the taxpayer a realistic 
possibility of being sustained on its merits. 
See § 1.6694~2(b)(2) and § 1 6662-4(d)(3)(iU). 

Example 8. In the course of researching 
whether an interpretation of a statutory 
phrase has a realistic possibility of being 
sustained on its merits, a preparer discovers 
that identical language appearing in another 
place in the Internal Revenue Code has 
consistently been interpreted by the courts 
and by the Service in a> manner which would 
be favorable to the taxpayer, if the same 
interpretation were applied to the phrase 
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applicable to the taxpayer’s situation. No 
authority has interpreted the phrase 
applicable to the taxpayer’s situation. The 
interpretations of the identical language are 
relevant In arriving at a well reasoned 
construction of the language at issue, but the 
context in which the language arises also 
must be taken into account in determining 
whether the realistic possibility standard is 
satisfied. 

Example 9. A new statutory provision is 
silent on the tax treatment of an item under 
the provision. However, the committee 
reports explaining the provision direct the 
Treasury to issue regulations interpreting the 
provision in a specified way. No regulations 
have been issued at the time the preparer 
must recommend a position on the tax 
treatment of the item, and no other 
authorities exist. The position supported by 
the committee reports satisfies the realistic 
possibility standard. 

(4) Written determinations. To the 
extent a position has substantial 
authority with respect to the taxpayer 
by virtue of a “written determination" 
as provided in § 1.6662-4(d](3)(iv)(A). 
such position will be considered to 
satisfy the realistic possibility standard 
with respect to the taxpayer’s preparer 
for purposes of section 6694(a). 

(5) When “realisticpossibility" 
determined. For purposes of this section, 
the requirement that a position satisfy 
the realistic possibility standard must be 
satisfied on the date prescribed by 
paragraph (b)(5)(i) or {b)(5)(ii) of this 
section, whichever is applicable. 

(1) Signing preparers. —(A) In the case 
of a signing preparer, the relevant date 
is the date the preparer signs and dates 
the return or claim for refund. 

(B) If the preparer did not date the 
return or claim for refund, the relevant 
date is the date the taxpayer signed and 
dated the return or claim for refund. If 
the taxpayer also did not date the return 
or claim for refund, the relevant date is 
the date the return or claim for refund 
was filed. 

(ii) Nonsigning preparers . In the case 
of a nonsigning preparer, the relevant 
date is the date the preparer provides 
the advice. That date will be determined 
based on all the facts and 
circumstances. 

(c) Exception for adequate disclosure 
of nonfrivolous positions —(1) In 
general. The section 6694(a) penalty will 
not be imposed on a preparer if the 
position taken is not frivolous and is 
adequately disclosed. For an exception 
to the section 6694(a) penalty for 
reasonable cause and good faith, see 
paragraph (d) of this section. 

(2) Frivolous. For purposes of this 
section, a “frivolous” position with 
respect to an item is one that is patently 
improper. 

(3) Adequate disclosure —(i) Signing 
preparers. In the case of a signing 


preparer, disclosure of a position that 
does not satisfy the realistic possibility 
standard is adequate only if the 
disclosure is made in accordance with 
§ 1.6662-4{f) (which permits disclosure 
on a properly completed and filed Form 
8275 or 8275-R, as appropriate, or on the 
return in accordance with an annual 
revenue procedure). 

(ii) Nonsigning preparers. In the case 
of a nonsigning preparer, disclosure of a 
position that does not satisfy the 
realistic possibility standard is adequate 
if the position is disclosed in accordance 
with § 1.6682-4(f) (which permits 
disclosure on a properly completed and 
filed Form 8275 or 8275-R, as 
appropriate, or on the return in 
accordance with an annual revenue 
procedure). In addition, disclosure of a 
position is adequate in the case of a 
nonsigning preparer if. with respect to 
that position, the preparer complies with 
the provisions of paragraph (c)(3)(ii)(A) 
or (B) of this section, whichever is 
applicable. 

(A) Advice to taxpayers. If a 
nonsigning preparer provides advice to 
the taxpayer with respect to a position 
that does not satisfy the realistic 
possibility standard, disclosure of that 
position is adequate if the advice 
includes a statement that the position 
lacks substantial authority and. 
therefore, may be subject to penalty 
under section 6662(d) unless adequately 
disclosed in the manner provided in 

5 1.6662-4(f) (or in the case of a tax 
shelter item, that the position lacks 
substantial authority and, therefore, 
may be subject to penalty under section 
6662(d) regardless of disclosure). If the 
advice with respect to the position is in 
writing, the statement concerning 
disclosure (or the statement regarding 
possible penalty under section 6662(d)) 
also must be in writing. If the advice 
with respect to the position is oral, 
advice to the taxpayer concerning the 
need to disclose (or the advice regarding 
possible penalty under section 6062(d)) 
also may be oral. The determination as 
to whether oral advice as to disclosure 
(or the oral advice regarding possible 
penalty under section 6662(d)) was in 
fact given is based on all facts and 
circumstances. Contemporaneously 
prepared documentation of the oral 
advice regarding disclosure (or the oral 
advice regarding possible penalty under 
section 6662(d)) generally is sufficient to 
establish that the advice was given to 
the taxpayer. 

(B) Ad\ice to another preparer. If a 
nonsigning preparer provides advice to 
another preparer with respect to a 
position that does not satisfy the 
realistic possibility standard, disclosure 
of that position is adequate if the advice 


includes a statement that disclosure 
under section 6694(a) is required. If the 
advice with respect to the position is in 
writing, the statement concerning 
disclosure also must be in writing. If the 
advice with respect to the position is 
oral, advice to the preparer concerning 
the need to disclose also may be oral. 
The determination as to whether oral 
advice as to disclosure was in fact given 
is based on all facts and circumstances. 
Contemporaneously prepared 
documentation of the oral advice 
regarding disclosure generally is 
sufficient to establish that the advice 
regarding disclosure was given to the 
other preparer. 

(d) Exception for reasonable cause 
and good faith. The penalty under 
section 6694(a) will not be imposed if 
considering all the facts and 
circumstances, it is determined that the 
understatement was due to reasonable 
cause and that the preparer acted in 
good faith. Factors to consider include: 

(1) Nature of the error causing the 
understatement Whether the error 
resulted from a provision that wa9 so 
complex, uncommon, or highly technical 
that a competent preparer of returns or 
claims of the type at issue reasonably 
could have made the error. The 
reasonable cause and good faith 
exception does not apply to an error that 
would have been apparent from a 
general review of the return or claim for 
refund by the preparer. 

(2) Frequency of errors. Whether the 
understatement was the result of an 
isolated error (such as an inadvertent 
mathematical or clerical error) rather 
than a number of errors. Although the 
reasonable cause and good faith 
exception generally applies to an 
isolated error, it does not apply if the 
isolated error is so obvious, flagrant or 
material that it should have been 
discovered during a review of the return 
or claim. Furthermore, the reasonable 
cause and good faith exception does not 
apply if there is a pattern of errors on a 
return or claim for refund even though 
any one error, in isolation, would have 
qualified for the reasonable cause and 
good faith exception. 

(3) Materiality of errors. Whether the 
understatement was material in relation 
to the correct tax liability. The 
reasonable cause and good faith 
exception generally applies if the 
understatement is of a relatively 
immaterial amount. Nevertheless, even 
an immaterial understatement may not 
qualify for the reasonable cause and 
good faith exception if the error or 
errors creating the understatement are 
sufficiently obvious or numerous. 
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(4) Prepurer’s normal office practice. 
Whether the preparer’s norma! office 
practice, when considered together with 
other facts and circumstances such as 
the knowledge of the preparer, indicates 
that the error in question would rarely 
occur and the normal office practice was 
followed in preparing the return or claim 
in question. Such a normal office 
practice must be a system for promoting 
accuracy and consistency in the 
preparation of returns or claims and 
generally would include, in the case of a 
signing preparer, checklists, methods for 
obtaining necessary information from 
the taxpayer, a review of the prior year’s 
return, and review procedures. 
Notwithstanding the above, the 
reasonable cause and good faith 
exception does not apply if there is a 
flagrant error on a return or claim for 
refund, a pattern or errors on a return or 
claim for refund, or a repetition of the 
same or similar errors on numerous 
returns or claims. 

(5) Reliance on advice of another 
preparer. Whether the preparer relied on 
the advice of or schedules prepared by 
("advice") another preparer as defined 
in § 1.6694-l(b). The reasonable cause 
and good exception applies if the 
preparer relied in good faith on the 
advice of another preparer (or a person 
who would be considered a preparer 
under § 1 6694-1 (b) had the advice 
constituted preparation of a substantial 
portion of the return or claim for refund) 
who the preparer had reason to believe 
was competent to render such advice. A 
preparer is not considered to have relied 
in good faith if— 

(i) The advice is unreasonable on its 
face; 

(ii) The preparer knew or should have 
known that the other preparer was not 
aware of all relevant facts; or 

(iii) The preparer knew or should have 
known (given the nature of the 
preparer’s practice), at the time the 
return or claim for refund was prepared, 
that the advice was no longer reliable 
due to developments in the law since the 
time the advice was given. 

The advice may be written or oral, but 
in either case the burden of establishing 
that the advice was received is on the 
preparer. 

(e) Burden of proof In any proceeding 
with respect to the penalty imposed by 
section 6694(a), the issues on which the 
preparer bears the burden of proof 
include whether— 

(1) The preparer knew or reasonably 
should have known that the questioned 
position was taken on the return; 

(2) There is reasonable cause and 
good faith with respect to such position; 
and 


(3) The position was disclosed 
adequately in accordance with 
paragraph (c) of this section. 

§ 1.6694-3 Penalty for understatement 
due to wiltful, reckless, or intentional 
conduct. 

(a) In general —(1) Proscribed 
conduct. If any part of an 
understatement of liability relating to a 
return of tax under subtitle A of the 
Internal Revenue Code or claim for 
refund of tax under subtitle A of the 
Internal Revenue Code is due to— 

(1) A willful attempt in any manner to 
understate the liability for tax by a 
preparer of the return or claim for 
refund; or 

(ii) Any reckless or intentional 
disregard of rules or regulations by any 
such person, 

such preparer is subject to a penalty of 
$1,000 with respect to such return or 
claim for refund. 

(2) Special rule for employers and 
partnerships. An employer or 
partnership of a preparer subject to 
penalty under section 6694(b) is also 
subject to penalty only if— 

(i) One or more members of the 
principal management (or principal 
officers) of the firm or a branch office 
participated in or knew of the conduct 
proscribed by section 6694(b); 

(ii) The employer or partnership failed 
to provide reasonable and appropriate 
procedures for review of the position for 
which the penalty is imposed; or 

(iii) Such review procedures were 
disregarded in the formulation of the 
advice, or the preparation of the return 
or claim for refund, that included the 
position for w-hich the penalty is 
imposed. 

(b) Willful attempt to understate 
liability. A preparer is considered to 
have willfully attempted to understate 
liability if the preparer disregards, in an 
attempt wrongfully to reduce the tax 
liability of the taxpayer, information 
furnished by the taxpayer or other 
persons. For example, if a preparer 
disregards information concerning 
certain items of taxable income 
furnished by the taxpayer or other 
persons, the preparer is subject to the 
penalty. Similarly, if a taxpayer states to 
a preparer that the taxpayer has only 
two dependents, and the preparer 
reports six dependents on the return, the 
preparer is subject to the penalty. 

(c) Reckless or intentional disregard. 
(1) Except as provided in paragraphs 
(c)(2) and (c)(3) of this section, a 
preparer is considered to have 
recklessly or intentionally disregarded a 
rule or regulation if the preparer takes a 
position on the return or claim for refund 
that is contrary to a rule or regulation 


(as defined in paragraph (f) of this 
section) and the preparer knows of. or is 
reckless in not knowing of, the rule or 
regulation in question. A preparer is 
reckless in not knowing of a rule or 
regulation if the preparer makes little or 
no effort to determine whether a rule or 
regulation exists, under circumstances 
which demonstrate a substantial 
deviation from the standard of conduct 
that a reasonable preparer would 
observe in the situation. 

(2) A preparer is not considered to 
have recklessly or intentionally 
disregarded a rule or regulation if the 
position contrary to the rule or 
regulation is not frivolous as defined in 
§ 1.6694-2(c)(2), is adequately disclosed 
in accordance with paragraph (e) of this 
section and, in the case of a position 
contrary to a regulation, the position 
represents a good faith challenge to the 
validity of the regulation. 

(3) In the case of a position contrary 
to a revenue ruling or notice (other than 
a notice of proposed rulemaking) 
published by the Service in the Internal 
Revenue Bulletin, a preparer also is not 
considered to have recklessly or 
intentionally disregarded the ruling or 
notice if the position has a realistic 
possibility of being sustained on its 
merits. 

(d) Examples. The provisions of 
paragraphs (b) and (c) of this section are 
illustrated by the following examples: 

Example 1 . A taxpayer provided a preparer 
with detailed check registers reflecting 
personal and business expenses. One of the 
expenses was for domestic help, and this 
expense was identified as personal on the 
check register. The preparer knowingly 
deducted the expenses of the taxpayer's 
domestic help as wages paid in the 
taxpayer’s business. The preparer is subject 
to the penalty under section 6694(b). 

Example 2. A taxpayer provided a preparer 
with detailed check registers to compute the 
taxpayer’s expenses. However, the preparer 
knowingly overstated the expenses on the 
return. After adjustments by the examiner, 
the tax liability increased significantly. 
Because the preparer disregarded information 
provided in the check registers, the preparer 
is subject to the penalty under section 
6694(b). 

Example 3. A revenue ruling holds that 
certain expenses incurred in the purchase of 
a business must be capitalized. The Code is 
silent as to whether these expenses must be 
capitalized or may be deducted currently, but 
several cases from different courts hold that 
these particular expenses may be deducted 
currently. There is no other authority. Under 
these facts, a position taken contrary to the 
revenue ruling on a return or claim for refund 
is not a reckless or intentional disregard of a 
rule, since the position contrary to the 
revenue ruling has a realistic possibility of 
being sustained on its merits. Therefore, the 
preparer will not be subject to a penalty 
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under section 6694(b) even though the 
position is not adequately disclosed. 

Example 4 . Final regulations provide that 
certain expenses incurred in the purchase of 
a business must be capitalized. One Tax 
Court case has expressly invalidated that 
portion of the regulations. Under these facts, 
a position contrary to the regulation will 
subject the preparer to the section 6694(b) 
penalty even though the position may have a 
realistic possibility of being sustained on its 
merits. However, because the contrary 
position on these facts represents a good 
faith challenge to the validity of the 
regulations, the preparer will not be subject 
to the section 6694(b) penalty if the position 
is adequately disclosed in the manner 
provided in paragraph (e) of this section. 

(e) Adequate disclosure —(1) Signing 
preparers. In the case of a signing 
preparer, disclosure of a position that is 
contrary to a rule or regulation is 
adequate only if the disclosure is made 
in accordance with $ 1.8662-4(f) (1), (3), 
(4) and (5) (which permit disclosure on a 
properly completed and filed Form 8275 
or 8275-R, as appropriate). In addition, 
the disclosure of a position that is 
contrary to a rule or regulation must 
adequately identify the rule or 
regulation being challenged. The 
provisions of 5 16662-4(f)(2) (which 
permit disclosure on the return in 
accordance with an annual revenue 
procedure) do not apply for purposes of 
this section. 

(2) Nonsigning preparers. In the case 
of a nonsigning preparer, disclosure of a 
position that is contrary to a rule or 
regulation is adequate if the position is 
disclosed in the manner provided in 
paragraph (e)(1) of this section. In 
addition, disclosure of a position is 
adequate in the case of a nonsigning 
preparer if, with respect to that position, 
the preparer complies with the 
provisions of paragraph (e)(2) (i) or (ii) 
of this section, whichever is applicable. 

(i) Advice to taxpayers. In the case of 
a nonsigning preparer who provides 
advice to the taxpayer with respect to a 
position that is contrary to a rule or 
regulation, disclosure of that position is 
adequate if the advice includes a 
statement that— 

(A) The position is contrary to a 
specified rule or regulation and, 
therefore, is subject to a penalty 
described in section 6862(c) unless 
adequately disclosed in the manner 
provided in $ 1.6662-3(c)(2) (which 
permits disclosure on a properly 
completed and filed Form 8275 or 8275- 
R, as appropriate, and which requires 
adequate identification of any rule or 
regulation being challenged): and 

(B) In the case of a position contrary 
to a regulation, the position must 
represent a good faith challenge to the 
validity of the regulation. 


If the advice with respect to the position 
is in writing, the statement concerning 
disclosure also must be in writing. If the 
advice with respect to the position is 
oral, advice to the taxpayer concerning 
the need to disclose also may be oral 
The determination as to whether oral 
advice as to disclosure was in fact given 
is based on all facts and circumstances. 
Contemporaneously prepared 
documentation of the oral advice 
regarding disclosure generally is 
sufficient to establish that the advice 
was given to the taxpayer. 

(ii) Advice to another preparer. If a 
nonsigning preparer provides advice to 
another preparer with respect to a 
position that is contrary to a rule or 
regulation, disclosure of that position is 
considered adequate if the advice 
includes a statement that disclosure 
under section 6694(b) is required. If the 
advice with respect to the position is in 
writing, the statement concerning 
disclosure also must be in writing. If the 
advice with respect to the position is 
oral, advice to the preparer concerning 
the need to disclose also may be oral. 
The determination as to whether oral 
advice as to disclosure was in fact given 
is based on all facts and circumstances. 
Contemporaneously prepared 
documentation of the oral advice 
regarding disclosure generally is 
sufficient to establish that the advice 
was given to the other preparer. 

(f) Rules or regulations . The term 
“rules or regulations’* includes the 
provisions of the Internal Revenue Code, 
temporary or final Treasury regulations 
issued under the Code, and revenue 
rulings or notices (other than notices of 
proposed rulemaking) issued by the 
Internal Revenue Service end published 
in the Internal Revenue Bulletin. 

(g) Section 6694(b) penalty reduced by 
section 6694(a)penalty. The amount of 
any penalty to which a preparer may be 
subject under section 6694(b) for a 
return or claim for refund is $1,000 
reduced by any amount assessed and 
collected against the preparer under 
section 6694(a) for the same return or 
claim. 

(h) Burden of proof. In any proceeding 
with respect to the penalty imposed by 
section 6694(h), the Government bears 
the burden of proof on the issue of 
whether the preparer willfully attempted 
to understate the liability for tax. See 
section 7427. The preparer bears the 
burden of proof on such other issues as 
whether— 

(1) The preparer recklessly or 
intentionally disregarded a rule or 
regulation; 

(2) A position contrary to a regulation 
represents a good faith challenge to the 
validity of the regulation; and 


(3) Disclosure was adequately made 
in accordance with paragraph (e) of this 
section. 

§ 1.6694-4 Extension of period of 
collection where preparer pays 15 percent 
of a penalty for understatement of 
taxpayer's liability and certain other 
procedural matters. 

(a) In general. (1) The Internal 
Revenue Service will investigate the 
preparation by a preparer of a return of 
tax under subtitle A of the Internal 
Revenue Code or claim for refund of tax 
under subtitle A of the Internal Revenue 
Code and will send a report of the 
examination to the preparer before the 
assessment of either— 

(1) A penalty for understating tax 
liability due to a position for which 
there was not a realistic possibility of 
being sustained on its merits under 
section 8694(a); or 

(ii) A penalty for willful 
understatement of liability or reckless or 
intentional disregard of rules or 
regulations under section 6694(b). 

Unless the period of limitations (if any) 
under section 6696(d) may expire 
without adequate opportunity for 
assessment, the Internal Revenue 
Service will also send, before 
assessment of either penalty, a 30-day 
letter to the preparer notifying him of the 
proposed penalty or penalties and 
offering an opportunity to the preparer 
to request further administrative 
consideration and a final administrative 
determination by the Internal Revenue 
Service concerning the assessment. If 
the preparer then makes a timely 
request, assessment may not be made 
until the Internal Revenue Service 
makes a final administrative 
determination adverse to the preparer. 

(2) If the Internal Revenue Service 
assesses either of the two penalties 
described in section 6694(a) and section 
6694(b), it will send to the preparer a 
statement of notice and demand, 
separate from any notice of a tax 
deficiency, for payment of the amount 
assessed. 

(3) Within 30 days ofter the day on 
which notice and demand of either of 
the two penalties described in section 
6694(a) and section 6694(b) is made 
against the preparer, the preparer must 
either— 

(i) Pay the entire amount assessed 
(and may file a claim for refund of the 
amount paid at any time not later than 3 
years after the date of payment); or 

(ii) Pay an amount which is not less 
than 15 percent of the entire amount 
assessed with respect to each return or 
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claim for refund and file a claim for 
refund of the amount paid. 

(4) If the preparer pays an amount and 
files a claim for refund under paragraph 
(H)(3)(ii) of this section, the Internal 
Revenue Service may not make, begin, 
or prosecute a levy or proceeding in 
court for collection of the unpaid 
remainder of the amount assessed until 
the later of— 

(i) A date which is more than 30 days 
after the earlier of— 

(A) The day on which the preparer’s 
claim for refund is denied; or 

(B) The expiration of 6 months after 
the day on which the preparer Filed the 
claim for refund; and 

(ii) Final resolution of any proceeding 
begun as provided in paragraph (b) of 
this section. 

However, the Internal Revenue Service 
may counterclaim in any proceeding 
begun as provided in paragraph (b) of 
this section for the unpaid remainder of 
the amount asssessed. Final resolution 
of a proceeding includes any settlement 
between the Internal Revenue Service 
and the preparer, any Final 
determination by a court (for which the 
period for appeal, if any, has expired) 
and, generally, the types of 
determinations provided under section 
1313(a) (relating to taxpayer 
deFiciencies). Notwithstanding section 
7421(a) (relating to suits to restrain 
asssessment or collection), the 
beginning of a levy or proceeding in 
court by the Internal Revenue Service in 
contravention of this paragraph (a)(4) 
may be enjoined by a proceeding in the 
proper court. 

(b) Preparer must bring suit in district 
court to determine liability for penalty. 
If, within 30 days after the earlier of— 

(1) The day on which the preparer's 
claim for refund Filed under paragraph 
(a)(3)(ii) of this section is denied; or 

(2) The expiration of 8 months after 
the day on which the preparer filed the 
claim for refund, the preparer fails to 
begin a proceeding for refund in the 
appropriate United States district court, 
the Internal Revenue Service may 
proceed with collection of the amount of 
the penalty not paid under paragraph 
(a)(3)(h) of this section. 

(c) Suspension of running of period of 
limitations on collection. The running of 
the period of limitations provided in 
section 6502 on the collection by levy or 
by a proceeding in court of the unpaid 
amount of a penalty or penalties 
described in section 6694(a) or section 
6694(b) is suspended for the period 
during which the Internal Revenue 


Service, under paragraph (a)(4) of this 
section, may not collect the unpaid 
amount of the penalty or penalties by 
levy or a proceeding in court. 

(d) Effective date. The provisions of 
this section are effective as of December 
19.1989. 

PART 602—OMB CONTROL NUMBERS 
UNDER THE PAPERWORK 
REDUCTION ACT 

Par. 3. The authority for part 602 
contunues to read as follows: 

Authority': (26 U S C. 7805). 

$ 602.101(c) [Amended] 

Par. 4. Section 602.101(c) is amended 
by adding the following in the table: 

§ 1.6694-2(c). 1545-1231 

§ 1.6694-3(e). 1545-1231 


Fred T. Goldberg. Jr., 

Commissioner of Internal Revenue. 

Approved: 

Kenneth W. Gideon, 

Assistant Secretary of the Treasury. 

[FR Doc. 91-30709 Filed 12-30-91: 8:45 am] 

BILLING CODE 4830-01-M 


DEPARTMENT OF LABOR 
Wage and Hour Division 
29 CFR Part 791 

Joint Employment Relationship Under 
Fair Labor Standards Act of 1938 

CFR Correction 

In title 29 of the Code of Federal 
Regulations, parts 500 to 899, revised as 
of July 1,1991, on page 853 in S 791.2 (a), 
the last 11 words of the first sentence 
were inadvertently omitted. As 
corrected the first sentence should read 
as follows: 

§ 791.2 Joint employment. 

(a) A single individual may stand in 
the relation of an employee to two or 
more employers at the same time under 
the Fair Labor Standards Act of 1938, 
since there is nothing in the act which 
prevents an individual employed by one 
employer from also entering into an 
employment relationship with a 
different employer. * * * 
***** 

BILLING CODE 1505-01-0 


DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 931 

New Mexico Permanent Regulatory 
Program 

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 

ACTION: Final rule; approval of proposed 
amendment. 


summary: OSM is announcing its 
decision to approve, with an additional 
requirement, a proposed amendment to 
the New Mexico permanent regulatory 
program (New Mexico program) under 
the Surface Mining Control and 
Reclamation Act of 1977 (SMCRA). The 
amendment pertains to excess spoil, 
coal processing waste, areas unsuitable 
for mining, geology, coal exploration, 
fish and wildlife, prime farmland, the 
use of explosives, operation plans, 
experimental practices, permitting, 
stream buffer zones, revegetation, 
backfilling and grading, inspection and 
enforcement, hydrology, and previously 
mined areas. The amendment revises 
the New Mexico program to be 
consistent with the corresponding 
Federal standards. 

EFFECTIVE date: December 31,1991. 

FOR FURTHER INFORMATION CONTACT: 
Robert H. Hagen, Telephone: (505) 776- 
1486. 

SUPPLEMENTARY INFORMATION: 

I. Background on the New Mexico 
Program 

On December 31,1980, the Secretary 
of the Interior conditionally approved 
the New Mexico program. General 
background information on the New 
Mexico program, including the 
Secretary’s findings, the disposition of 
comments, and the conditions of 
approval of the New Mexico program 
can be found in the December 31,1980, 
Federal Register (45 FR 86459). 
Subsequent actions concerning New 
Mexico's program and program 
amendments can be found at 30 CFR 
931.15, 931.16, and 931.30. 

II. Proposed Amendment 

By letter dated March 15,1990 
(Administrative Record No. NM-566), 
New Mexico submitted a proposed 
amendment to its permanent regulatory 
program pursuant to SMCRA. New 
Mexico submitted the proposed 
amendment in response to the August 
14,1986, and November 3,1988, letters 















Federal Register / Vol. 56, No. 251 / Tuesday. December 31, 1991 / Rules and Regulations 67521 


that OSM sent to New Mexico in 
accordance with 30 CFR 732.17(c) 
(Administrative Record Nos. NM-331 
and NM-457). 

The rules that New Mexico proposed 
to revise pertain to hydrology at Coal 
Surface Mining Commission (CSMC) 
Rules 80-1-1-5, 80-1-6-15, 80-1-8-18, 
80-1-9-21, 80-1-13-12, 80-1-20-41 
though 44. and 80-1-20-52; excess spoil 
at CSMC Rules 80-1-1-5, 80-1-20-71, 
and 80-1-20-102; coal processing waste 
at CSMC Rules 80-1-1-5, 80-1-20-82, 
and 80-1-20-91; areas unsuitable for 
mining at CSMC Rules 80-1-2-11. 80-1- 
2-12, 80-1-4-15, and 80-1-8-24; geology 
at CSMC Rule 80-1-8-14; coal 
exploration at CSMC Rules 80-1-6-10 
through 13; fish and wildlife at CSMC 
Rules 80-1-8-20, 80-1-9-16, and 80-1- 
20-97; prime farmland at CSMC Rules 
80-1-8-27, 80-1-10-17, 80-1-24-11, 80-1- 
24-12, and 80-1-24-15; the use of 
explosives at CSMC Rules 80-1-9-13 
and 80-1-20-61 through 68; operation 
plans at CSMC Rule 80-1-9-14; 
experimental practices at CSMC Rules 
80-1-10-13. 80-1-13-11, and 80-1-13-12; 
permitting at CSMC Rules 80-1-11-11, 
80-1-11-15. 80-1-11-27, and 80-1-13-18; 
stream buffer zones at CSMC Rule 80-1- 
20-57; revegetation at CSMC Rules 80- 
1-20-111, 80-1-20-112, and 80-1-20-116; 
backfilling and grading at CSMC Rules 
80-1-20-102 and 80-1-26-12; and 
inspection and enforcement at CSMC 
Rules 80-1-30-13, 80-1-31-17. and 80-1- 
31-18. In addition to these rules, New 
Mexico proposed a policy statement 
supplementing CSMC Rule 80-1-29- 
16(a) for the retention of mining 
operation records, reports, inspection 
materials, and other written information. 

OSM published a notice in the March 

30.1990. Federal Register (55 FR 11959) 
announcing receipt of the amendment 
and inviting public comment on the 
adequacy of the proposed amendment 
(Administrative Record No. NM-572). 
The public comment period closed April 

30.1990. 

During its review of the amendment, 
OSM identified concerns pertaining to 
areas unsuitable for mining at CSMC 
Rule 80-1-2-12; coal exploration at 
CSMC Rule 80-1-6-10; fish and wildlife 
at CSMC Rules 80-1-8-20 and 80-1-9- 
18; permitting at CSMC Rules 80-1-8-24 
and 80-1-11-19; hydrology at CSMC 
Rule 60-1-20-52; stream buffer zones at 
CSMC Rule 80-1-20-57; coal processing 
waste at CSMC Rules 80-1-20-82 and 
80-1-20-83; backfilling and grading at 
CSMC Rule 80-1-20-102; revegetation at 
CSMC Rules 80-1-20-112, 80-1-20-116. 
and 80-1-20-117; and the policy 
statement supplementing CSMC Rule 
WM-29-16(a) for the retention of mining 


operation records, reports, inspection 
materials, and other written information. 
OSM notified New Mexico of the 
concerns by letter dated June 1 , 1990 
(Administrative Record No. NM-590). 

By letter dated July 11,1990, New 
Mexico responded to OSM’s concerns 
by submitting a revised amendment 
(Administrative Record No. NM-598). 
New Mexico submitted revisions 
pertaining to areas unsuitable for mining 
at CSMC Rule 80-1-2-12; coal 
exploration at CSMC Rule 80-1-6-10; 
permitting at CSMC Rules 80-1-6-24 and 
80-1-11-19; hydrology at CSMC Rule 80- 

I- 20-52; stream buffer zones at CSMC 
Rule 80-1-20-57; coal processing waste 
at CSMC Rule 80-1-20-82; and 
revegetation at CSMC Rule 80-1-20-112. 
New Mexico revised the policy 
statement supplementing CSMC Rule 
80-l-29-16(a) for the retention of mining 
operation records, reports, inspection 
material, and other written information. 
New Mexico withdrew revisions relating 
to fish and wildlife at CSMC Rules 80-1- 
8~20(a) and 80-l-9-16(a), and 
revegetation at CSMC Rule 80-1-20-116. 
In addition to responding to OSM’s 
concerns by revising and withdrawing 
rules, New Mexico proposed for the first 
time a definition for “previously mined 
area*’ at CSMC Rule 80-1-1-5. 

OSM published a notice in the Federal 
Register on August 6,1990 (55 FR 31842) 
reopening the comment period on the 
proposed amendment OSM did so to 
provide the public the opportunity to 
reconsider the adequacy of the proposed 
amendment. The reopened comment 
period closed August 21,1990. 

By letter dated August 23,1990 
(Administrative Record No. NM-610), 
New Mexico withdrew from the 
amendment the proposed revisions 
relating to permitting actions and 
historic properties at CSMC Rule 80-1- 

II- 19(p). 

III. Director’s Findings 

After a thorough review, pursuant to 
SMCRA and the Federal regulations at 
30 CFR 732.15 and 732.17, the Director of 
OSM finds that the proposed 
amendment as submitted by New 
Mexico on March 15,1990, and 
subsequently revised on July 11,1990, 
and August 23.1990, is no less stringent 
than SMCRA and no less effective than 
the corresponding Federal regulations. 

1. Revisions to New Mexico's Rules 
That Are Substantively Identical to the 
Corresponding Federal Regulations 

New Mexico proposed revisions to the 
following rules that are substantive in 
nature and contain language that is 
substantively identical to the 


corresponding Federal regulations 
(listed in parentheses): 

CSMC Rule 80-1-1-5 (30 CFR 701.5), 
definitions of “cumulative impact area," 
“excess spoil," and "impoundment;" 

CSMC Rule 80-1-2-11(0 (30 CFR 
761.11(a)), areas where mining is 
prohibited or limited; CSMC Rule 80-1- 
2-12(b)(2) (30 CFR 761.12(b)(2)), areas 
designated as unsuitable for mining; 

CSMC Rule 80-1-6-10 (30 CFR 
772.12(a)), general requirements for coal 
exploration; CSMC Rule 80-1-6-11(b)(5) 
(30 CFR 772.11(b)(5)), coal exploration of 
less than 250 tons; CSMC Rule 80-1-6- 
12(b)(7) (30 CFR 772.12(b)(7)). coal 
exploration of more than 250 tons; 

CSMC Rule 80-l-6-14(b)(l)(vi) (30 
CFR 780.18(b)(4)), geology description; 
CSMC Rules 80-l-6-15(c), 80-1-8- 
16(b)(3), and 80-1-9-21 (b), (c), and (d) 
(30 CFR 780.21 (a), (i), and (j). and 784.14 
(a), (i), and (j)). surface and ground- 
water information (reclamation plan and 
monitoring plan); CSMC Rule 80-1-6- 
27(a) (30 CFR 785.17(b)(1)), prime 
farmland investigation; CSMC Rule 80- 
1—9—13(f) (30 CFR 780.13), operation plan 
for blasting; CSMC Rule 80-l-9-14(c) (30 
CFR 780.14(c)); 

CSMC Rule 80-1-10-13 (30 CFR 
785.13(h)), CSMC Rule 80-l-10-13(a) (30 
CFR 785.13(b)). and CSMC Rule 80-1- 
10-13{c) (30 CFR 785.13(c)), experimental 
mining practices; CSMC Rule 80-1-10- 
13(e) (30 CFR 785.13(e)), experimental 
prime farmland practices; CSMC Rule 
80-l-10-13(e) (30 CFR 785.13(g)). 
experimental mining practices (permit 
requirements); 

CSMC Rule 80-l-10-17(a)(l)(i) (30 
CFR 785.17(c)(l)(ii)). application 
contents for prime farmlands; CSMC 
Rule 80-l-ll-15(a) (30 CFR 773.13(d)(3)), 
permitting; CSMC Rule 80-l-ll-19(c) (30 
CFR 773.15(c)(5)). criteria for permit 
approval or denial; CSMC Rule 80-1-11- 
27(e) (30 CFR 773.17(g)), conditions of a 
permit; CSMC Rule 80-l-13-ll(a) (30 
CFR 785.13(g)), director’s review of 
outstanding permits (experimental 
mining practices); CSMC Rule 80-1-13- 
12 (d) and (c) (30 CFR 785.13(h). 30 CFR 
780.21 (f)(4), (g)(2), 784.14 (e)(4) and 
(f)(2)). permit revisions: CSMC Rules 80- 
1-13-18 (c)(3), (d) and (e) (30 CFR 
774.17(e) (1) and (2)), notification of 
transfer, assignment, or sale of permit 
rights; 

CSMC Rule 80-1-20-11(f) (30 CFR 
816.11 and 817.11), signs and markers: 
CSMC Rule 80-1-20-41(a) (30 CFR 
816.41 and 817.41(a)), hydrologic balance 
(general requirements): CSMC Rule 80- 
l-20-43(a) (30 CFR 816.43 and 817.43(a)). 
diversions; CSMC Rules 80-1-20-44 (a) 
and (c) (30 CFR 816.43 (a), (b), and (b)(4), 
and 817.43 (a), (b), and (b)(4)). 
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diversions; CSMC Rules 80-1-20-52 (a) 
and (b) (30 CFR 780.21 (i) and (j) and 30 
CFR 816.41(c)). hydrology; CSMC Rules 
80-l-20-57(a) (1) and (2) (30 CFR 
818.57(a) (1) and (2) and 817.57(a) (1) and 
(2)), stream buffer zones; 

CSMC Rules 80-1-20-61 through 
67(d)(2) and 80-l-20-67(d)(2)(ii) through 
68 (30 CFR 816.61 and 817.61 through 68). 
use of explosives; 

CSMC Rule 80-1-20-71(0 (30 CFR 
816.71(e)(2)), disposal of excess spoil; 
CSMC Rule 80-l-20-82(a) (30 CFR 
816.83(d)), coal processing waste banks; 
CSMC Rule 8Q-l-20-82(a) (30 CFR 
816.83(d)). coal processing waste banks 
(site inspection); CSMC Rule 80-1-20- 
91(c) (30 CFR 816.84(b)(1)), coal 
processing waste (dam 9 and 
embankments); 

CSMC Rule 80-l-20-97(d)(10) (30 CFR 
816.97(h)), protection of fish, wildlife, 
and related environmental values; 

CSMC Rules 80-1-20-102 (a), (f). and (g) 
(30 CFR 816/817.106), backfilling and 
grading of previously mined areas; 

CSMC Rules 80-l-20-102(a) (3), (4). and 
(5) (30 CFR 816.102 (b). (c), and (d)). 
backfilling and grading; CSMC Rule 80- 
1-20-111 (c) (30 CFR 816.111(b) and 
817.111(b)) revegetation; CSMC Rules 
80-1-20-112 (c) and (d) (30 CFR 
816.111(b) and 817.111(b)), revegetation; 
CSMC Rules 80-l-24-15(c) (2). (3). (4). 

(5). and (6) (30 CFR 823.15(b) (2). (5). (6), 
(7), and (8)). prime farmlands; CSMC 
Rule 80-l-24-12(a)(l) (30 CFR 
823.12(c)(1)), soil removal on prime 
farmlands; CSMC Rule 8O-l-20-12(c) (30 
CFR 816.107(c) and 817.107(c)). steep 
slope mining; 

CSMC Rule 80-l-30-13(d) (30 CFR 
843.13(d)), permit suspension and 
revocation; and CSMC Rules 80-1-31- 
17(b)(1) and 80-l-31-18(b)(l) (30 CFR 
845.17(b)(2) and 845.18(b)(1)), procedures 
for civil penalty assessments and 
assessment conferences. 

Because the proposed revisions to 
these New Mexico rules are 
substantively identical to the 
corresponding Federal regulations, the 
Director (1) finds that these New Mexico 
rules are no less effective than the 
corresponding Federal regulations, and 
(2) approves these proposed rules. 

2 . CSMC Rule 60-1-1-5, Definition of 
"Previously Mined Area ” 

New Mexico proposed at CSMC Rule 
80-1-1-5 to define “previously mined 
area” as “land previously mined before 
the date of enactment of SMCRA, 

August 3,1977, which have not been 
fully and satisfactory reclaimed to the 
standards of the Act” (the State of New 
Mexico Surface Mining Act (Sections 
69-25A-1 et seq. NMSA 1978)). 


The Federal definition at 30 CFR 701.5 
defines “previously mined area” as 
“land previously mined on which there 
were no surface coal mining operations 
subject to the standards of the Act.” In 
the case of Notional Wildlife Fed'n v. 
Lujan , Nos. 87-1051, 87-1814 and 88- 
2788 (D.D.C. Feb. 12,1990; hereinafter 
referred to as National Wildlife Fed‘n), 
the court addressed two concerns 
pertaining to the Federal definition. 

The first concern was whether 
“previously mined” means that mining 
occurred (1) before the date Congress 
enacted SMCRA (August 3.1977) or (2) 
before the various dates that SMCRA’s 
substantive requirements began to apply 
to specific mining operations or sites. 
This issue is important, because 
pursuant to 30 CFR 816.106(b), 

817.106(b). and 819.19(b) (which are 
substantively identical to New Mexico’s 
proposed rules at CSMC Rule 80-1-20- 
102 (f) and (g)), operators remining 
previously mined areas do not need to 
completely eliminate reaffected or 
enlarged highwalls if there is not enough 
reasonably available spoil to do so. 
Rather, in such situations, the operator’s 
responsibility is to eliminate the 
highwalls only to the “maximum extent 
technically practical.” Given this limited 
exception to the requirement to 
completely remove all highwalls, the 
second related concern was that the 
current definition might allow an 
operator to remine an area that had 
once been fully and satisfactorily 
reclaimed, and then to leave the area 
only partially reclaimed by not 
completely eliminating any remined or 
reaffected highwalls. 

The court found that ”a definition 
using the date of SMCRA’s enactment 
more closely conforms to the Act and 
the court's previous ruling on the issue” 
(In re: Litigation II, 21 ERC 1193; 

National Wildlife Fed'n, mem. op. at 42). 
Consequently, the court held that the 
date of enactment of SMCRA (August 3, 
1977) "must be the time from which the 
temporal concepts of 'preexisting* and 
'previous' are measured” [Id, mem. op. 
at 50). With respect to the second issue, 
the court held that a "definition cannot 
stand that lets full reclamation be 
undone for a later partial effort. The 
definition must be rewritten to make this 
impossible” (/</., mem. op. at 48). 
Accordingly, the court remanded "the 
definition of previously mined area to 
the Secretary to correct both of the 
flaws identified above" [Id., mem. op. at 
51). 

Although OSM has not yet actually 
suspended the above definition, OSM 
may not, because of the court's remand, 
use the existing Federal definition of 
“previously mined area" at 30 CFR 701.5 


in evaluating the sufficiency of New 
Mexico's proposed definition. 
Accordingly, OSM evaluated the 
proposed amendment based upon its 
consistency with the appropriate 
provisions of SMCRA as interpreted by 
the court. 

Based on the above discussion and 
the court's remand of the Federal 
definition of “previously mined area" to 
“correct both of the flaws identified" in 
the decision, the Director finds that New 
Mexico’s proposed definition of 
“previously mined area” at CSMC Rule 
80-1-1-5 satisfies both of the court’s 
concerns because it (1) states that 
"previously mined” means August 3, 
1977 (the date of enactment of SMCRA) 
and (2) does not allow lands which have 
once been fully and satisfactorily 
reclaimed to be reminded and then only 
partially reclaimed. Therefore, the 
Director (1) finds that New Mexico’s 
proposed definition of “previously 
mined area” at CSMC Rule 80-1-1-5 is 
no les9 effective than the Federal 
definition of "previously mined area” at 
30 CFR 701.5, as modified by the court, 
and (2) approves the proposed rule. 

3. CSMC Rule 80-1-1-5 , Definitions of 
"CoalProcessing Waste"and "Coal 
Processing Waste Bank " 

At CSMC Rule 80-1-1-5, New Mexico 
proposed definitions of “coal processing 
waste” and “coal processing waste 
bank” that are substantively identical to 
the corresponding Federal definitions of 
"coal mine waste” and "refuse pile” at 
30 CFR 701.5. Although New Mexico 
uses different terms, the corresponding 
State and Federal terms have the same 
meaning. Because the proposed State 
definitions are substantively identical to 
the corresponding Federal definitions, 
the Director (1) finds that New Mexico’s 
proposed definitions of "coal processing 
waste” and "coal processing waste 
bank” at CSMC Rule 80-1-1-5 are no 
less effective than the corresponding 
Federal definitions of “coal mine waste*' 
8nd “refuse pile" at 30 CFR 701.5 and (2) 
approves the proposed definitions. 

4. CSMC Rule 80-l-4-15(b). 
Announcement of Receipt of Petitions 
To Designate Lands Unsuitable for 
Mining 

New Mexico proposed to add a new 
subsection (b)(1) to CSMC Rule 80-1-4- 
15 requiring that “(p)romptly after a 
petition is received, the Director of 
Mining and Minerals Division (MMD) 
shall notify the general public of the 
receipt of the petition and request 
submission of relevant information by a 
newspaper advertisement placed once a 
week for two consecutive weeks in a 
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newspaper of general circulation in the 
county or counties in the area covered 
by the petition.*’ 

The corresponding Federal regulation 
at 30 CFR 764.15(b)(1) requires that 
promptly after a petition is received the 
regulatory authority shall notify the 
general public of the receipt of the 
petition by a newspaper advertisement 
placed in the locale of the area covered 
by the petition, in the newspaper 
providing broadest circulation in the 
region of the petitioned area, and in any 
official State register of public notices. 

New Mexico’s proposed rule requires 
the prompt publishing of a newspaper 
advertisement, and another 1 week 
later, whereas the corresponding 
Federal regulations only require the 
prompt publishing of one newspaper 
advertisement. The Director finds that 
this proposed requirement at CSMC 
Rule 80-l-4-15(b)(l) is no less effective 
than the corresponding Federal 
requirement at 30 CFR 764.15(b)(1). The 
Director approves the proposed change. 

New Mexico’s proposed rule requires 
advertisements in a newspaper of 
general circulation in the county or 
counties in the area covered by the 
petition, whereas the corresponding 
Federal regulation requires an 
advertisement in the locale of the area 
covered by the petition and in a 
newspaper providing broadest 
circulation in the region of the petitioned 
area. The Director finds that this 
proposed requirement at CSMC Rule 80- 
1-4—15(b)(1) provides newspaper 
notification to interested parties in the 
locale and region of the petition area 
that is no less effective than the 
corresponding Federal requirement at 30 
CFR 764.15(b)(1). The Director approves 
the proposed change. 

New Mexico ha9 a official State 
register of public notices, but the 
proposed rule does not require that a 
notice be published in the State register 
notifying the general public of New 
Mexico’s receipt of a petition to 
designate lands unsuitable for mining. 
Because New Mexico has an official 
State register and 30 CFR 764.15(b)(1) 
requires notice in the State register, the 
Director finds that proposed CSMC Rule 
80-l-4-15(b)(l) is less effective than the 
corresponding Federal regulation at 30 
CFR 764.15(b)(1). The Director requires 
New Mexico to amend CSMC Rule 80-1- 
4—15(b)(1) to require notification of the 
general public, through publication of a 
notice in the New Mexico State register, 
of New Mexico’s receipt of a petition to 
designate lands unsuitable for mining. 


5. CSMC Rule 80-l-6-13(d), Application 
for Exploration Permit To Remove More 
Than 250 Tons of Coal 

New Mexico proposed to amend 
CSMC Rule 80-l-6-13(d) to add a 
clarifying statement that the granting of 
a written approval to conduct 
exploration operations removing more 
than 250 tons of coal shall in no way be 
construed to ensure the issuance of a 
permit to conduct surface coal mining 
and reclamation operations under part 5 
of the New Mexico program. Neither 
sections 506 and 515 of SMCRA nor the 
Federal regulations at 30 CFR part 772 
ensure that the granting of an 
exploration permit will ensure the 
issuance of a permit to conduct surface 
coal mining and reclamation operations. 
Therefore, the Director (1) finds that the 
proposed CSMC Rule 80-l-6-13(d) is not 
inconsistent with sections 506 and 515 of 
SMCRA and the Federal regulations at 
30 CFR part 772 and (2) approves the 
proposed rule. 

6. CSMC Rule 80-1-8-24, Permit 
Application Maps 

Existing CSMC Rule 80-l-8-24(j) 
requires that maps for surface coal 
mining and reclamation permit 
applications show cemeteries located in 
or within 100 feet of the proposed permit 
area. New Mexico proposed to revise 
CSMC Rule 80—1-B—24(j) by adding the 
requirement that these maps show 
“known grave sites’’ and “unmarked 
burial grounds” in addition to 
cemeteries. “Unmarked burial ground" 
is defined by other State statute. The 
corresponding Federal regulation at 30 
CFR 779.24(j) requires that these maps 
show all cemeteries that are located in 
or within 100 feet of the proposed permit 
area. 

At 30 CFR 761.5, the Federal 
regulations define “cemetery" as any 
area of land where human bodies are 
interred. New Mexico defines 
“cemetery" at CSMC Rule 80-1-1-5 as 
any place dedicated to, used, and 
maintained for the interment of the 
human dead. In Finding No. 4(a)(i) of the 
December 31.1980, Federal Register (45 
FR 86459, 86463), the Secretary of the 
Interior approved the State’s more 
limited definition of “cemetery” but only 
because other State statutes provide 
protection for peviously undiscovered 
grave sites. At that time, the Secretary 
also approved existing CSMC Rule 80- 
1-8-24, which included the term 
“cemetery." 

Because New Mexico’s CSMC Rule 
80-1-8-24 was already no less effective 
than the corresponding Federal 
regulation. New Mexico need not have 
revised it. However, at its own initiative, 


New Mexico proposed that the permit 
maps show each known grave site and 
unmarked burial grounds in addition to 
each cemetery. 

New Mexico’s proposed use at CSMC 
Rule 80—1—8-24(j) of the terms “known 
grave sites” and “unmarked burial 
grounds" in conjunction with the term 
“cemetery" is not inconsistent with the 
Federal regulation at 30 CFR 779.24(j), 
which uses the term “cemetery,” and the 
Federal definition of “cemetery" at 30 
CFR 761.5. The Director makes this 
finding because the combined meaning 
of the New r Mexico terms “cemetery," 
“known grave Bites." and “unmarked 
burial grounds" is the same as the 
meaning of the Federal term "cemetery," 
which is defined as any area of land 
where human bodies are interred. 

For these reasons, the Director (1) 
finds that proposed CSMC Rule 80-1-8- 
24(j) is no less effective than the Federal 
regulation at 30 CFR 779.24(j) and (2) 
approves the proposed rule. 

7. CSMC Rules 80-1-10-17(a)(6). 80-1- 
24-11(c) and 80-l-24-15(c)(3). Prime 
Farmlands 

New Mexico proposed to delete in 
their entirety existing CSMC Rules 80-1- 
24-11 (c) and 80-l-24-15(c) (2) and (3). 
and a part of CSMC Rule 80-1-10- 
17(a)(6), ail of which address prime 
farmland. These deleted rules required, 
as the standards for determining 
restoration success on prime farmland, 
the use of crop yields at the time of 
permit application for the prime 
farmland to be mined. The Federal 
regulations at 30 CFR 823.15(b)(5) 
require the use of crop yields at the time 
of reclaimed prime farmland crop 
success measurement for similar 
unmined soils surrounding the mined 
area that are under management 
practices equivalent to those employed 
on the reclaimed prime farmland. The 
Director Finds that the total deletion of 
CSMC Rules 80-l-24-ll(c) and 80-1-24- 
15(c) (2) and (3) and the partial deletion 
of CSMC Rule 80-l-10-17(a)(6) are not 
inconsistent with the Federal regulations 
at 30 CFR 823.15(b)(5). 

New Mexico proposed no revisions at 
CSMC Rule 80-1-24-11, in addition to 
the deletion at CSMC Rules 80-1-24- 
11(c). New Mexico did propose revisions 
at CSMC Rules 80-1-24-15 and 80-1-10- 
17 in addition to the total deletion of 
CSMC Rules 80-l-24-15(c) (2) and (3) 
and the partial deletion of CSMC Rule 
80-l-10-17(a)(6). As discussed in finding 
No. 1, the Director finds these additional 
revisions substantively identical to the 
corresponding Federal regulations at 30 
CFR 823.15(b) and 785.17(c). 
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Because the proposed deletions are 
not inconsistent with the corresponding 
Federal regulations and the additional 
revisions are substantively identical to 
the corresponding Federal regulations, 
Ihe Director (1) Finds that proposed 
CSMC Rules 80-1-24-11, 80-1-24-15, 
and 80-1-10-17 are no less effective 
than the Federal regulations at 30 CFR 
823.151b) and 785.17(c) and (2) approves 
the proposed rules. 

8. CSMC Rules 80-1-11-11(a)(3) and 80- 

I- 11-15(b), Public Notices of Filing of 
Permit Applications. 

New Mexico proposed to amend 
CSMC Rule 80-l-ll-15(b) to require that 
the information requested to be held as 
confidential under CSMC Rule 80-1-11- 
15 would not be made publicly available 
until after notice and opportunity to be 
heard is afforded both persons seeking 
and opposing disclosure of the 
information. New Mexico also proposed 
to amend CSMC Rule 80-1-11-11(a)(3) 
to require that the newspaper 
advertisement announcing receipt of a 
permit application include a description 
of the information requested by the 
applicant to be held in confidence by the 
director of MMD and the location where 
a copy of the permit application is 
available for public inspection. 

The Federal regulation at 30 CFR 
773.13(d)(3) requires that each State 
program contain confidentiality 
procedures which include provisions for 
notice and opportunity to be heard on 
confidentiality determinations. The 
Federal regulation at 30 CFR 
773.13(a)(l)(iii) requires that the 
newspaper notice announcing receipt of 
a permit application include the location 
where a copy of the application is 
available for public inspection. 

The Director finds that proposed 
CSMC Rules 80-1-11—15(b) and 80-1-11- 
11(a)(3) contain confidentiality 
procedures that include notice and 
opportunity to be heard on 
confidentiality determinations. 

Therefore, these proposed rules are no 
less effective than the Federal regulation 
at 30 CFR 773.13(d)(3). The Director also 
finds that proposed CSMC Rule 80-1- 

II- ll(a)(3), which includes a 
requirement to notify the public by 
newspaper advertisement of the 
location where a copy of the permit 
application is available for inspection, is 
no less effective than the Federal 
regulation at 30 CFR 773.13{a)(l)(iii). The 
Director approves the proposed rules. 

9. CSMC Rules 80-l-20-87(d)(3)(i), 
Scaled-Distance Equation for Blasting 

New Mexico proposed to add new 
CSMC Rule 80-l-20-G7(d)(3)(i), which 
pertains to use of explosives. With one 


exception. New Mexico’s proposed rule 
is substantively identical to the 
corresponding Federal regulations at 30 
CFR 816.67(d)(3)(i) and 817.67(d)(3)(i). 
The exception is that the proposed 
scaled-distance equation for blasting 
contains a typographical error. New 
Mexico’s proposed equation for the 
scaled-distance is W=(D/Ds) *. The 
correct formula for the 9caled-distance 
is W=(D/Ds) a . By letter dated July 11. 
1990 (Administrative Record No. NM- 
598), New Mexico stated that it will 
correct this typographical error before it 
promulgates the proposed rule. With the 
understanding that New Mexico will 
correct its scaled-distance equation 
prior to promulgating CSMC Rule 80-1- 
20-67(d)(3)(i), the Director finds that the 
proposed rule is no less effective than 
the Federal regulations at 30 CFR 
810.67(d)(3)(i) and 817.67(d)(3)(f). On this 
basis, the Director approves the 
proposed rule. 

10. CSMC Rule 80-1-20-71 (j) and (kf 
Disposal of Excess Spoil 

New Mexico proposed excess spoil 
disposal rules at CSMC Rules 80-1-20- 
71 (j) and (k) that are. with one 
exception, identical to the corresponding 
Federal regulations at 30 CFR 818.71(h) 
(2), (3), and (4). and 817.71(h) (2). (3), and 
(4). The exception is that New Mexico 
requires that the qualified registered 
professional engineer who inspects an 
excess spoil fill provide the director of 
MMD a certified report within 2 weeks 
after each inspection. The Federal 
regulations require a certified report 
"promptly" after each inspection. The 
Director finds that providing the director 
of MMD a certified report within 2 
weeks is prompt. Therefore, the Director 
finds that New Mexico's proposed 
CSMC Rules 60-l-20-71(j) and 80-1-20- 
71 (k) are no less effective than the 
Federal regulations at 30 CFR 810.71(h) 
(2), (3). and (4). and 817.71(h) (2). (3). and 
(4). The Director approves the proposed 
rules. 

11. CSMC Rule 80-1-29-18(a), 

A vailability of Records, as 
Supplemented by the Records Retention 
Memorandum Dated July 11,1990 

New Mexico’s existing CSMC Rule 
80-1-29-16(6) requires that copies of all 
records, reports, inspection materials, or 
information obtained by the director of 
MMD shall be made immediately 
available to the public in the manner 
provided for by the State statutes 
providing for inspection of public 
records. Section 14-2-1 through 14-2-3, 
New Mexico Surface Mining Act of 1978. 
New Mexico submitted a policy 
statement dated July 11,1990, that 
addresses records retention as it relates 


to existing CSMC Rule 80-1-29-18(a) 
(Administrative Record No. NM-598). 
This policy statement requires that all 
nonconfidential records, reports, 
inspection materials and any other 
written information pertaining to all 
mining operations be retained in the 
office of MMD for public inspection for a 
period of not less than 5 years after Final 
bond release. The corresponding Federal 
regulations at 30 CFR 840.14(b) have the 
same requirements as the proposed 
policy statement. The Director finds that 
CSMC Rule 80-1-29-16(a), as 
supplemented by New Mexico's July II. 
1990. policy statement, is no less 
effective than the corresponding Federal 
regulations at 30 CFR 840.14(b). 
Therefore, the Director approves the July 
11.1990, policy statement as a part of 
the New Mexico program. 

12. 30 CFR 931.12 ; New Mexico 
Regulations Affirmatively Disapproved 
in Accordance With Court Order 

In the Federal Register notice 
announcing the Department’s approval 
of New Mexico's original program, the 
Secretary, at 30 CFR 931.12, 
affirmatively disapproved several 
provisions of New Mexico’s program 
that incorporated suspended or 
remanded Federal regulations (45 FR 
86459, 86461; December 31.1980). The 
afFirmative disapprovals were based 
upon an order of the U.S. District Court 
for the District of Columbia that the 
Secretary "affirmatively disapprove 
* * * those segments of a State program 
that incorporate a suspended or 
remanded regulation" [In re: Permanent 
Surface Mining Regulation Litigation. 
Civil Action 79-1144, May 16,1980. 

Mem. Op. at 49). 

On August 15,1980, however, the 
court partly stayed its May 16,1980. 
order and allowed the Secretary to 
approve State program provisions 
similar to remanded or suspended 
Federal regulations when the Slate 
adopted such provisions in a rulemaking 
or legislative proceeding which occurred 
before the enactment of SMCRA or after 
the date of the District Court decision 
(May 16,1980), since such State rules 
clearly were not based solely upon the 
suspended or remanded Federal 
regulations. In addition, the court stated 
that the Secretary need not afFirmatively 
disapprove provisions based upon 
suspended or remanded Federal 
regulations if a responsible State official 
requested the Secretary to approve 
them. 

The Director finds, consistent with the 
court decisions, that the remaining 
affirmative disapprovals at 30 CFR 
931.12 (a), (c). (d), (f), (g). (h), (i), (j). (k). 
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(1). (m). and (o) are no longer necessary 
because by letter dated August 31,1990. 
the head of the New Mexico regulatory 
authority specifically requested 
approval of these rules (Administrative 
Record No. NM-612). Because the 
affirmative disapprovals at 30 CFR 
931.12 (a), (c). (d). (f). (g). (h). (i). (j). (k). 
(1). (m). and (o) are no longer necessary, 
the Director removes them. 

IV. Public and Agency Comments 

Public Comments 

OSM solicited public comments and 
provided opportunity for a public 
hearing on the proposed amendment. No 
comments were received. Because no 
one requested an opportunity to testify 
at a public hearing, no hearing was held. 

Agency Comments 

Pursuant to section 503(b)(1) of 
SMCRA and 30 CFR 732.17(h)(ll)(i). 

OSM solicited comments from the 
Administrator of the Environmental 
Protection Agency (EPA). the Secretary 
of Agriculture, and various other Federal 
agencies with an actual or potential 
interest in the New Mexico program. 

The Bureau of Land Management (BLM), 
National Park Service (NPS), EPA. U.S. 
Forest Service (USFS), Soil 
Conservation Service (SCS). and Mine 
Safety and Health Administration 
(MSHA) responded to OSM's request for 
comments. 

BLM. BLM commented on the 
proposed amendments at CSMC Rule 
80-1-1-5, the definition of “cumulative 
impact area" and "previously mined 
area;" CSMC Rules 80-1-20-710) and 
80-l-20-82(a), disposal of excess spoil 
and coal processing waste banks; CSMC 
Rules 80-1-20-102 (f) and (g), remaining; 
and CSMC Rules 80-l-24-12(a) (1). (2). 
and (3). prime farmland (Administrative 
Record Nos. NM-579 and NM-609). 

BLM commented that the wording 
"the proposed operation may interact 
with the impacts of all anticipated 
mining" as proposed in the definition of 
"cumulative impact area" at proposed 
CSMC Rule 80-1-1-5 was confusing. 
New Mexico's proposed definition of 
"cumulative impact area" is 
substantively identical to the Federal 
definition of "cumulative impact area" 
at 30 CFR 701.5. Therefore, the Director 
does not require New Mexico to revise 
its rule in response to BLM s comment. 

BLM commented on New Mexico's 
proposed definition of "previously 
mined area" at CSMC Rule 80-1-1-5 
that all lands mined before August 3. 
1977, regardless of reclamation, wouid 
seem to be previously mined areas. New 
Mexico defines "previously mined area" 
to mean "land previously mined before 


the date of enactment of SMCRA, 

August 3,1977, which have not been 
fully and satisfactory reclaimed to the 
standards of the ACT." New Mexico‘9 
proposed rule is consistent with 30 CFR 
701.5 as modified by a U.S. district court 
decision. (See finding No. 2.) Therefore, 
the Director does not require New 
Mexico to revise the rule in response to 
BLM s comment. 

BLM’s comments on proposed CSMC 
Rules 80-1-20-71(1) and 80-l-20-82(a) 
concerned the term "qualified registered 
professional engineer." BLM commented 
that the term "qualified registered" was 
superfluous because only qualified 
individuals are registered and certified 
as professional engineers in particular 
engineering disciplines in accordance 
with State law. New Mexico’s proposed 
CSMC Rules 80-l-20-71(j) and 80-1-20- 
82 are substantively identical to the 
corresponding Federal regulations at 30 
CFR 816.71(h)(2) and 810.83(d), which 
use the term "qualified registered 
professional engineer." (See finding Nos. 
1 and 10.) Therefore, the Director does 
not require New Mexico to revise its 
rule in response to BLM’s comment. 

BLM commented that the word 
"remaining" in CSMC Rules 80-1-20-102 
(j) and (g) was not acceptable 
terminology. The term "remining" as 
used in the context of this proposed rule 
and the State program, pertains to the 
mining of lands previously affected by 
coal mining operations. Therefore, this 
term has a specific meaning as applied 
to the New Mexico program. The 
Federal regulations at 30 CFR 816.106 
and 817.106 use this term and specify 
certain criteria for remining operations. 
New Mexico’s proposed CSMC Rules 
80-1-20-102 (j) and (g) are substantively 
identical to the corresponding Federal 
regulations at 30 CFR 810.106 and 
817.106. (See finding No. 1.) Therefore, 
the Director does not require New 
Mexico to revise its rules in response to 
BLM’s comment. 

BLM commented that proposed CSMC 
Rules 80-1-24-12(a) (1) (2). and (3), 
which pertain to soil removal for prime 
farmlands, appear to inappropriately 
always require the separate removal of 
the A. B. and C horizons. BLM reasoned 
that, depending upon the characteristics 
and thickness of A, B, and C soil 
horizons, other combinations and 
proportions such 89 A with some B, or A 
and B may be the most productive. The 
Director agrees with BLM that a 
combination of different soil horizons 
may have a greater productive capacity. 
In fact. CSMC Rules 80-l-24-12(a) (1), 
(2). and (3) require this. CSMC Rule 80- 
l-24-12(a)(l) requires an operator to 
separately remove the entire A horizon 
or other suitable soil material to create a 


final soil having an equal or greater 
productive capacity than that which 
existed prior to mining. CSMC Rule 80- 

1- 24-12(a)(2) requires an operator to 
separately remove the B horizon, a 
combination of the B and underlying C 
horizon, or other suitable soil material 
that will create a final soil having and 
equal or greater productive capacity 
than that which existed prior to mining. 
CSMC Rule 80-l-24-12(a)(3) requires an 
operator to remove the underlying C 
horizons, or other strata, or a 
combination of horizons or other strata 
to be used instead of the B horizon. If 
such combination of soils is used, the 
combination must be more favorable for 
plant growth than the B horizon. 

Because these rules already require 
these practices, the Director does not 
require New Mexico to revise its rules in 
response to BLM’s comment. 

NPS. NPS commented on New 
Mexico’s March 15,1990. proposed 
amendment at CSMC Rule 80-1-6-10, 
coal exploration; and CSMC Rule 80-1- 

2- 11 and 12, areas unsuitable for mining. 
NPS commented that CSMC Rule 80-1- 
6-10 referenced a wrong section; CSMC 
Rules 80-1-2-11(e) (1), (2). and (3) were 
misplaced; and CSMC Rule 80-1-2- 
12(b)(2) contained incorrect references. 
The Director forward NPS's comments 
to New Mexico, and New Mexico 
corrected these inconsistencies in its 
July 11,1990. proposed amendment. 

EPA. EPA. Region 6, responded that it 
had no objections to the proposed 
amendment (Administrative Record No. 
NM-576). 

USFS And SCS. USFS and SCS 
responded that they had no comments 
on the proposed amendment 
(Administrative Record Nos. NM-569 
and 575). 

MSHA. MSHA responded that New 
Mexico’s proposed rules were 
acceptable and did not appear to 
conflict with current MSHA regulations 
(Administrative Record Nos. NM-584 
and NM-008). 

EPA Concurrence 

Pursuant to 30 CFR 732.17(h)(ll)(ii). 
the Director is required to obtain the 
written concurrence of the 
Administrator of EPA with the respect 
to provisions of a State program 
amendment which relate to air or water 
quality standards promulgated under the 
authority of the Clean Water Act (33 
U.S.C. 1251 et seq .) or the Clean Air Act 
(42 U.S.C. 7401 et seq.) EPA gave its 
written concurrence on June 22,1990 
(Administrative Record No. NM-595). In 
its concurrence letter EPA stated that, 
with respect to New Mexico’s proposed 
9 tream channel diversions rule at CSMC 
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Rule 80-l-20-44(a), ephemeral streams 
in addition to perennial and intermittent 
streams are waters of the United States 
under the Clean Water Act. In addition, 
EPA stated that, with respect to New 
Mexico's proposed stream channel 
diversions rule at CSMC rule 80-1-20- 
44(a)(2), diversions must comply with 
local. State, and Federal statutes and 
regulations. The Director acknowledges 
EPA’s statements and has notified New 
Mexico of them by their inclusion in the 
administrative record. 

Stole Historic Preservation Officer 
(SHPO) and Advisory Council on 
Historic Preservation (ACHP) 
Comments 

Pursuant to 30 CFR 732.17(h)(4), OSM 
is required to solicit comments from 
SHPO and ACHP for ail amendments 
that may have an effect on historic 
properties. Comments were solicited 
from these offices. SHPO responded to 
OSM’s solicitation, but ACHP did not. 

SHPO commented on proposed CSMC 
Rule 80-l-0-24(j), which requires 
applicants for surface coal mining and 
reclamation permits to show on permit 
application maps all known grave sites 
and cemeteries located in or within 100 
feet of the proposed area. SHPO 
recommended that New Mexico 
substitute “unmarked burial ground” for 
“known grave site." SHPO 
recommended this substitution because 
“unmarked burial ground' 1 Is a term 
defined by State law. The Director 
forward SHPO’s comment to New 
Mexico (Administrative Record No. 
NM-574). In response to SHPO's 
comment, New Mexico incorporated 
“unmarked burial ground” in its July 11, 
1990, proposed amendment. (See finding 
No. 6.) 

SHPO also commented on the July 11, 
1999. proposed CSMC Rules 80-l-8-24(j) 
and 80-l-ll-19(p). SHPO agreed with 
the changes to proposed CSMC Rule 80- 

I- 8-24(j). Also. SHPO commented on 
proposed CSMC Rule 80-l-ll-19(p). 
which deals with the director of MMD’s 
right to impose conditions on a permit to 
insure the protection of historic 
properties. New Mexico proposed to 
delete this provision. SHPO commented 
that the requirement should be retained, 
because it would give the director of 
MMD discretion to include a specific 
permit stipulation to protect cultural 
resources. New Mexico withdrew its 
proposed changes to CSMC Rule 80-1- 

II- 19(P) on August 23.1990. Therefore. 
SHPO’s comment on CSMC Rule 80-1- 
ll-19(p) is moot. 

V. Director's Decision 

Based on the above findings, the 
Director approves, with an additional 


requirement, the proposed amendment 
as submitted by New Mexico on March 
15,1990, and as revised by it on July 20, 
and August 23,1990. With one 
exception, the Director’s approval of the 
proposed amendment is contingent upon 
New Mexico’s promulgation of the 
proposed revisions in the identical form 
as submitted for OSM’s review. The 
exception is, as discussed in finding No. 
9. that the Director approves New 
Mexico's proposed scaled distance 
formula at CSMC Rule 80-1-20- 
67(d)(3)(i) with the understanding that 
New Mexico will correct the 
typographical error in the formula when 
it promulgates the rule. 

As discussed in finding No. 4, the 
Director requires New Mexico to further 
amend CSMC Rule 80-1-4-15(b)(1) to 
require notification of the general public, 
through the publication of a notice in the 
New Mexico State register, of New 
Mexico's receipt of a petition to 
designate lands unsuitable for mining. 

As discussed in finding No. 12, the 
Director removes the affirmative 
disapprovals at 30 CFR 931.12 (a), (c), 

(d). (f), (g), (h), (i), (j), (k). (1), (m). and (o). 

To implement this decision, the 
Director amends the Federal regulations 
at 30 CFR part 931 that codify all 
decisions concerning the New Mexico 
program. This final rule is being made 
effective immediately to expedite the 
State program amendment process and 
to encourage States to bring their 
programs into conformity with the 
Federal standards without undue delay. 
Consistency of State and Federal 
standards is required by SMCRA. 

VI. Procedural Determinations 

National Environmental Policy Act 

Pursuant to section 702(d) of SMCRA. 
30 U.S.C. 1292(d), no environmental 
impact statement need be prepared on 
this rulemaking. 

Executive Order 12291 and the 
Regulatory Flexibility Act 

On July 12,1984, the Office of 
Management and Budget (OMB) granted 
OSM an exemption from sections 3, 4, 7, 
and 8 of Executive Order 12291 for 
actions directly related to approval or 
conditional approval of State regulatory 
programs. Accordingly, for this action 
OSM is exempt from the requirement to 
prepare a regulatory impact analysis, 
and this action does not require 
regulatory review by OMB. The 
Department of the Interior has 
determined that this rule will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq .). This rule will not 


Impose any new requirements: rather, it 
will ensure that existing requirements 
established by SMCRA and the Federal 
regulations will be met by the State. 

Paperwork Reduction Act 

This rule does not contain information 
collection requirements that require 
approval by OMB under 44 U.S.C. 3507. 

List of Subjects in 30 CFR Part 931 

Intergovernmental relations. Surface 
mining, Underground mining. 

Dated: December 20,1991. 

Raymond L Lowrie, 

Assistant Director ; Western Support Center. 

For the reasons set out in the 
preamble, title 30. chapter VII, 
subchapter T, of the Code of Federal 
Regulations is amended as set forth 
below: 

PART 931—NEW MEXICO 

1. The authority citation for part 931 
continues to read as follows: 

Authority: 30 U.S.C. 1201 et seq. 

§931.12 (Removed] 

2. Section 931.12 is removed. 

3. Section 931.15 is amended by 
adding a new paragraph (o) to read as 
follows: 

§ 931.15 Approval of amendments to State 
regulatory program. 

• • • * * 

(o) The following amendment, as 
submitted on March 15.1990, and as 
revised on July 11,1990, and August 23, 

1990, is approved effective December 31. 

1991. Revisions to: 

CSMC Rule 80-1-1-5, definitions of 
“cumulative impact area," 
“previously mined area," “excess 
spoil," “impoundment," “coal 
processing waste," and “coal 
processing waste bank." 

CSMC Rule 80-1-2-11(f). areas where 
mining is prohibited or limited. 
CSMC Rule 80—1—2—12(b)(2), areas 

designated as unsuitable for mining. 
CSMC Rule 80-l-4-15(b), receipt of 
lands unsuitable petitions. 

CSMC Rule 80-1-6-10, general 

requirements for coal exploration. 
CSMC Rule 80-1-6-11 (b)(5), coal 
exploration of less than 250 tons. 
CSMC Rule 80-l-6-12(b)(7) and 80-1-6- 
13(d), coal exploration of more than 
250 tons. 

CSMC Rule 80-l-6-13(d), application for 
approval or disapproval of 
exploration of more than 250 tons. 
CSMC Rule BO-l-8-14(b)(l)(vi), geology 
description. 

CSMC Rules 80-l-O-15(c) and 80-1-0- 
16(b)(3). 80-1-0-21 (b). (c). and (d). 
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surface and ground-water 
information (reclamation plan and 
monitoring plan). 

CSMC Rule 80-1-8-24. permit 
application maps. 

CSMC Rule 80-l-8-27(a), prime 
farmland investigations. 

CSMC Rule 80-l-9-13(f). blasting 
operations plan. 

CSMC Rule 80-l-9-14(c), operation 
plans. 

CSMC Rules 80-1-10-13 and 13 (a) and 
(c), experimental mining practices. 

CSMC Rule 80-l-10-13(e), mining permit 
requirements for experimental 
practices. 

CSMC Rule 80-l-10-17(a)(l)(i), 
application contents for prime 
farmlands. 

CSMC Rules 80-1-10-17(a)(6), 80-1-24- 
11(c). and 80-l-24-15(c)(3), prime 
farmlands. 

CSMC Rule 80-1-11-11 (a)(3). public 
notices of filing of permit 
applications. 

CSMC Rules 80-1-11-15 (a) and (b). 
permitting. 

CSMC Rule 80-l-ll-19(c). criteria for 
permit approval or denial. 

CSMC Rule 80-l-ll-27(e). conditions of 
permits. 

CSMC Rule 80-1-13-11(a). directors 
review of outstanding experimental 
practice mining permits. 

CSMC Rules 80-1-13-12 (c) and (d). 
permit revisions. 

CSMC Rules 80-l-13-18(c)(3). (d). and 
(e). notification of transfer, 
assignment, or sale of permit rights. 

CSMC Rule 80-l-20-ll(f). signs and 
markers. 

CSMC Rule 80-1-20-41(a), general 
requirements for hydrologic 
balance. 

CSMC Rules 80-l-20-43(a). and 44 (a) 
and (c). diversions. 

CSMC Rules 80-1-20-52 (a) and (b). 
hydrology. 

CSMC Rules 80-l-20-57(a) (1) and (2), 
stream buffer zones. 

CSMC Rules 80-1-20-61 through 68, use 
of explosives. 

CSMC Rules 80-1-20-71 (fl, (j). and (k). 
disposal of excess spoil. 

CSMC Rule 80-l-20-82(a). coal 
processing waste banks. 

CSMC Rule 60-1-20-91(c). coal 
processing waste dams and 
embankments. 

CSMC Rule 80-l-20-97(d}(10), 

protection of fish, wildlife, and 
related environmental values. 

CSMC Rules 80-1-20-102 (a), (f). and (g). 
backfilling and grading of 
previously mined areas. 

CSMC Rules 80-l-20-102{a) (3). (4). and 
(5). backfilling and grading. 

CSMC Rules 80-1-20-111 (c) and 112 (c) 
and (d), revegetation. 


CSMC Rule 80-l-24-12(a)(l), soil 
removal on prime farmlands. 

CSMC Rules 80-l-24-15(c) (2). (3). (4). 

(5). and (6). prime farmlands. 

CSMC Rule 80-1-26-12(c), steep slope 
mining. 

CSMC Rule 80-1-30-13(d), permit 
suspension or revocation. 

CSMC Rules 80-l-31-17(b)(l) and 80-1- 
31—18(b)(1), procedures for civil 
penalty assessments and 
assessment conferences. 

Policy statement for records retention, 
dated July 11,1990, as it relates to 
CSMC Rule 80-l-29-16(a). 

4. Section 931.16 is amended by 
adding new paragraph (c) to read 88 
follows: 

§ 931.16 Required program amendments. 

» « « * • 

(c) By March 2,1992, New Mexico 
shall submit for OSM approval a 
program amendment for CSMC Rule 80- 
1-4-15(b)(1) requiring publication in the 
New Mexico State register of a public 
notice of receipt of a petition to 
designate lands unsuitable for mining. 

[FR Doc. 91-31248 Filed 12-30-91; 8:45 am] 
BILUNG CODE 4310-05-4* 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
33 CFR Part 117 
ICGD13 91-071 

Drawbridge Operation Regulations; 
Coalbank Slough, John Day River, 
Nehalem River, and Skipanon River, 
OR and Deep River, WA 

agency: Coast Guard. DOT. 
action: Final rule—revocation. 

summary: This amendment revokes the 
regulations for the following 
drawbridges: U.S. 101 highway bridge 
across Coalbank Slough (mile 0.4), U.S. 
30 highway bridge across John Day 
River (mile 1.2). U.S. 101 highway bridge 
across the Nehalem River (mile 1.1), 
Burlington Northern Railroad bridge 
across the Skipanon River (mile 0.8) in 
Oregon, and the Washington State 
Route 4 bridge across Deep River (mile 
3.5) in Washington. Notice and public 
procedure hava been omitted from this 
action due to the removal of Ihe bridges 
concerned. 

EFFECTIVE date: This revocation of 
regulations is effective on December 31, 
1991. 

FOR FURTHER INFORMATION CONTACT: 

John E. Mikesell, Chief, Bridge Section. 
Aids to Navigation and Waterways 


Management Branch (Telephone: (206) 
553-5864). 

SUPPLEMENTARY INFORMATION: 

Drafting Information 

The drafters of this rule amendment 
are Austin Pratt, project officer, and 
Lieutenant Deborah K. Schram, project 
attorney. 

Federalism 

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
this action does not have sufficient 
federalism implications to warrant the 
preparation of a Federalism 
Assessment 

Economic Assessment and Certification 

This action has no economic 
consequences. It merely revokes 
regulations that are now meaningless 
because they pertain to drawbridges 
which no longer exist. Consequently, 
this action is considered to be nonmajor 
under Executive Order 12291 and 
nonsignificant under Department of 
Transportation regulatory policies and 
procedures (44 CFR 11034, February 20, 
1979). Since there is no economic 
impact, a full regulatory evaluation is 
unnecessary. Because no notice of 
proposed rulemaking is required under 5 
U.S.C. 553, this action is exempt from 
the Regulatory Flexibility Act This 
action will not have a significant impact 
on a substantial number of small 
entities. 

Environmental Impact 

This action has been reviewed by the 
Coast Guard and has been determined 
to be categorically excluded from further 
environmental documentation in 
accordance with paragraph 2.B.2.g.(5) of 
the NEPA Implementing Procedures 
COMDINST M16475.1B. 

List of Subjects in 33 CFR Part 117 

Bridges. 

Regulations 

In consideration of the foregoing, part 
117 of 33, Code of Federal Regulations is 
amended as follows: 

PART 117—DRAWBRIDGE 
OPERATION REGULATIONS 

1. The authority citation for part 117 
continues to be read as follows: 

Authority: 33 U.S.C 499; 49 CFR 1.48; 33 
CFR l.G5-l(g). 
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§§ 117.867, 117.885,117.891 and 117.1039 
(Removed] 

§ 117.881 (Amended] 

2. Sections 117.867. paragraph (b) of 
§ 117.881 and §§ 117.885,117.891. and 
117.1039 are removed and reserved. 

Dated: December 13.1991. 

|. E. Vorbach, 

Rear Admiral. U.S . Coast Guard, Commander. 

13th Coast Guard District 

[FR Doc. 91-31211 Filed 12-30-91; 8:45 am] 

EH LUNG CODE 4910-14-tfl 


POSTAL SERVICE 
39 CFR Part 111 

Curbside Mailboxes; Manufacturing 
Standard USPS-STD-7 

agency: Postal Service. 
action: Final rule. 

summary: This notice adopts, with 
minor revisions, rules which were 
published with an invitation to comment 
in the Federal Register on June 3,1991, 

56 FR 25059. It provides that mail 
receptacles designed for installation at 
the curb or edge of a roadway on city or 
highway contract routes, like those on 
rural routes, be approved by the Postal 
Service. It also revises the minimum 
requirements and test criteria for these 
curbside mail receptacles. 

EFFECTIVE DATE: March 15,1992. 

FOR FURTHER INFORMATION CONTACT: 
Roy Preston, Office of Delivery and 
Retail Management (202) 268-3949. 
SUPPLEMENTARY information: Pursuant 
to its statutory responsibilities, including 
the duty to provide an efficient delivery 
and collection system, the Postal Service 
has long provided standards for mail 
receptacles, including receptacles 
installed at the curb or edge of a 
roadway (i.e., curbside boxes) on rural 
routes. Previously, the Postal Service did 
not require customers who received city 
delivery or highway contract delivery 
service to use approved boxes for 
curbside delivery. The same reasons 
which require the use of approved 
receptacles in rural delivery areas apply 
equally to city delivery and highway 
contract delivery. In the Federal Register 
of June 3.1991. 56 FR 25059. the Postal 
Service proposed revisions to parts 151. 
155,156, and 157 of the Domestic Mail 
Manual (DMM) to require customers in 
all delivery areas to utilize approved 
boxes for curbside service. This notice 
also proposed that the same standards 
would apply to all curbside receptacles, 
and that the rules concerning these 
specifications would be set forth in 


DMM 151. rather than in the section 
concerning rural delivery service. 

The Postal Service also proposed to 
reissue Manufacturing Standard USPS- 
STD-7, Mailboxes, City and Rural 
Curbside, which sets forth the detailed 
requirements concerning the production 
of these receptacles, and to revise 
certain of its provisions. The proposal 
permitted the use of plastics in the 
manufacture of receptacles, in view of 
the recent advances in the durability of 
these materials. The proposal also 
revised certain specifications and 
testing standards for all curbside 
receptacles in order to ensure efficient 
and safe delivery and security of the 
mail. 

Evaluation of Comments Received 

Comments on the proposal were 
received from eight parties, with four 
commenters stating that they agreed 
with the proposal and urging that the 
rule be adopted and four commenters 
suggesting changes to the proposal. 
These comments have been considered 
carefully, and a discussion of them 
follows. 

DMM 151.511 (renumbered as DMM 
151.512) changed the classification of 
rural boxes so that it now identifies the 
sizes as 1, 2, and 3 rather than sizes 1, 
1A, and 2. One commenter questioned 
the new classification citing increased 
advertising cost and possible confusion 
between manufacturers, retailers, and 
customers because of their familiarity 
with the old classification. We believe 
the new classification will be much 
clearer to customers, retailers, and 
manufacturers because it makes the 
distinction between contemporary and 
traditional styles. 

The same commenter questioned the 
need in DMM 151.514 (renumbered as 
DMM 151.517) for the markings “U.S. 
Mail" and “Approved by the Postmaster 
General" on wooden mailboxes if the 
internal mail receptacle is an approved 
mailbox. It is not sufficient that the 
metal receptacle within these boxes has 
previously been approved because 
modified boxes must be approved as if 
the box were a new box. See DMM 
151.513,151.514,151.515, and 151.516. 

The same commenter recommended 
that we include a statement in Section 

3.1 of the USPS-STD-7 to allow the 
installation of a name, address, and box 
number placard kit. We believe this 
suggestion has merit and have revised 
this section to specify that no 
attachment will be allowed with the 
exception of the customer name and 
address. 

The same commenter questioned the 
strict interpretation of rib centers and 
width of ribs for the bottom of the 


mailbox in Section 3.1.2 of USPS-STD-7. 
because it would require tooling 
changes. This requirement, which will 
provide consistency in the rib patterns 
among all mailbox manufacturers, is 
necessary to ensure that mail will not 
adhere to the surface of receptacles. 

This commenter also questioned the 
change in the requirement in section 

3.6.1 of USPS-STD-7 that the flag staff 
centerline be no more than 2 inches from 
the front of the receptacle instead of the 
original requirement that it be 4 inches. 
The 2-inch requirement will be retained 
because it responds to reports from 
delivery personnel that it is difficult to 
reach the flag from a delivery vehicle if 
it is positioned more than 2 inches from 
the front of the mailbox. 

A second commenter questioned why 
we are limiting the impact test (dropping 
a 10-pound weight 3 feet) to plastic 
boxes in section 3.1 of USPS-STD-7. 

The impact test is necessary for plastic 
boxes to ensure they are not prone to 
shatter or leave unsafe jagged edges if 
struck. 

The same commenter questioned the 
need to retain the requirement in section 

3.6.1 of USPS-STD-7 which states that, 
with the flag in the raised position, not 
less than 6 square inches of the signal 
portion must be visible above the top of 
the box. While the requirement is 
necessary to ensure that the flag is 
visible to the carrier, we believe this 
suggestion has some merit. Accordingly, 
we have modified this section and 
section 3.6.2 to specify that 4 square 
inches, rather than 6 square inches, of 
the signal portion of the flag must be 
visible above the top of the box. 

This commenter also questioned the 
need for the flammability requirement 
for curbside mailboxes set forth in 
sections 3.1 and 3.14.6. This requirement 
is based upon the concern that mail 
could be burned in wood and plastic 
boxes because they support combustion 
while metal does not. 

The same commenter questioned the 
need for watertightness, as required by 
section 3.14.7, if mailboxes have a slot. 
Watertightness will still be required due 
to the need to avoid damage to mail. 
Accordingly, rain dump shields or flaps 
are required to prevent water from 
entering the box. 

A third commenter questioned the 
requirement in section 3.1.2 of USPS- 
STD-7 that mailboxes must be designed 
to allow for all mail (incoming and 
outgoing) to be inserted and retrieved in 
a horizontal manner. For purposes of 
carrier safety and to facilitate delivery 
from a vehicle, mailboxes have to be 
able to accommodate mail delivery in a 
horizontal mode. An explanation has 
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been added to the provision to clarify 
the meaning of “horizontal.” 

The same commenter also questioned 
the change in section 3.3 of USPS-STD-7 
stating that the carrier service door must 
not be spring-loaded. This change is 
necessary because the carrier service 
door must remain open while the carrier 
is placing mail in the box. A spring- 
loaded carrier service door requires the 
carrier to use two hands to service the 
mailbox while sitting in their vehicles, 
creating a potentially unsafe condition 
for these carriers. 

A fourth commenter recommended 
that we allow manufacturers to make 
newspaper receptacles part of the 
mailbox. The Postal Sendee has a 
regulation in DMM 151.529 establishing 
the conditions under which newspaper 
receptacles may be attached to the box 
support. Failure to adhere to these 
provisions, such as by making the 
receptacle part of the mailbox, would 
interfere with delivery and collection of 
mail and adversely affect efficient 
service. 

The Engineering and Development 
Center will not accept mailboxes for 
evaluation under the old specification 
after the effective date of these 
regulations. Additionally, all currently 
approved manufacturers must receive 
approval for their receptacles under the 
new standards. Manufacturers will be 
given a grace period of 90 days after the 
effective date of the new standard to 
sell boxes approved under the old 
standard to retailers. Retailers will be 
given a grace period of 1 year after the 
effective date of the new standard to 
sell boxes approved under the old 
standard. In conjunction with this, 
customers may install receptacles 
approved under the old specification for 
1 year after the effective date of the new 
regulation. 

Based on the proposed rule, and 
following careful consideration of the 
comments received, as described above, 
the Postal Service adopts the following 
amendments to parts 151.155.156. and 
157 of the Domestic Mail Manual, which 
is incorporated by reference in the Code 
of Federal Regulations, 39 CFR part 111, 
and to USPS-STD-7. 

List of Subjects in 33 CFR Part 111 

Postal Sen ice. 

PART 111—[AMENDED] 

1. The authority citation for 39 CFR 
part 111 continues to read as follows: 

Authority: 5 U.S.C. 552(a); 39 U.S C. 101, 

401, 403. 404. 3001-3011. 3201-3219. 3403-3406, 
3621. 5001. 


2. Parts 151.155.156, and 157 of the 
Domestic Mail Manual are amended to 
read as follows: 

CHAPTER 1-DOMESTIC MAIL SERVICES 
• • * • * 

150— Collection and Delivery 

151— MAIL RECEPTACLES 

• * « * * 

151.2 Use for Mail Only 

(Revise the first two sentences of 
151.2 to read as follows.) 

Except as provided in 151.528, the 
receptacles described in 151.1 may be 
used only for matter which bears 
postage. Therefore, other than as 
permitted in 151.528, no part of a mail 
receptacle may be used to deliver any 
matter not bearing postage.” 

* * * « * 

(Add 151.5 after 151.4 as follows:) 

151.5 Curbside Mailboxes 

151.51 Specifications for 
Manufacturers 

151.511 Policy. Manufacturers of all 
mailboxes designed and manufactured 
to be erected at the edge of a roadway 
oi curbside of a street and to be served 
by a carrier from a vehicle on any city, 
rural, or highway contract route must 
obtain approval of their products in 
accordance with U.S. Postal Service 
Standard 7 (USPS STD-7), Mailboxes, 
City and Rural Curbside. Construction 
standards and drawings (USPS STD-7) 
for guidance in the manufacture of 
curbside mailboxes may be obtained by 
writing to the Delivery Management 
Division, U.S. Postal Service, 475 
L'Enfant Plaza SW., room 7142. 
Washington, DC 20260-7151. 

151.512 Dimensions and Styles 

a. Approved Sizes and Styles. Three 
standard sizes and two styles of 
mailboxes are approved for use on city, 
rural, and highway contract routes: 


Traditional (T) and Contemporary (C) 
Mailbox Styles • 


Size 

Length 

Width 

Height 

T1 and Cl. 

19" 

6-Vi" 

8-14" 

T2 and C2. 

21" 

8* 

10-Vi" 

T3 and C3. 

23-'/a" 

11-V4" 

13-Vi" 


* Dimensions given mi approximate inches. 


b. Variances. Curbside mailboxes may 
be constructed in any size between the 
maximum and minimum outside 
dimensions specified on approved 
drawings, provided that the general 
shape and the proportions of height, 
width, and length are maintained. 


151.513 Application for Approval. 

To secure approval of a curbside 
mailbox, manufacturers must submit the 
following to the Delivery Equipment 
Division, Engineering and Development 
Center, U.S. Postal Service. 8403 Lee 
Highway, Merrifield, VA 22082-8101. 
Manufacturers must also notify the 
Delivery Management Division by letter 
that mailboxes are being submitted for 
approval. 

a. Sample Mailboxes. No fewer than 
two complete mailboxes with markings 
required in paragraph 3.7 of USPS-STD- 
7 of each style made of exact materials, 
construction, coating, paint, etc., 
including the panels required by 
paragraph 3.14.8 of USPS-STD-7, and 
otherwise identical in every way with 
the boxes intended to be marketed. 

b. Instructions. A copy of the 
instructions required by paragraph 3.11 
of USPS-STD-7. 

c. Color Samples. Color samples 
showing all color schemes to be used. 

d. Proposed Packaging. Boxes or 
packaging of the type proposed for 
shipping production units. 

e. Documentation. Two complete sets 
of manufacturing drawings and 
installation instructions, showing that 
the units submitted meet the 
requirements of USPS-STD-7. The 
drawings must be dated, signed, and 
certified to represent the production 
units exactly as submitted. The 
drawings must include sufficient details 
to allow the Postal Service to document 
and inspect all materials, construction 
methods, processes, coatings, 
treatments, finishes, control 
specifications, parts, and assemblies 
used in the construction of the units. The 
Postal Service may request individual 
piece parts to verify drawings. 

151.514 Modifications During 
Application Process. No changes may 
be made by the manufacturer to its 
products or drawings without written 
notification of and approval from the 
Postal Service. Any changes must be 
submitted with an explanation of the 
reasons in writing and also documented 
in the revision block of the affected 
drawings. Two units of each type with 
the changes incorporated must be 
submitted for testing and approval. All 
changes are subject to written approval 
by the Postal Service. 

151.515 Application Approval 

a. Authorizing Organization. The 
decision to approve or disapprove 
mailboxes is issued by the Office of 
Delivery and Retail Management, U S. 
Postal Service (for address, see Address 
List in Appendices). All correspondence 
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and inquiries must be directed to that 
office. 

b. Retention of Drawings and Sample 
Mailboxes. The Postal Service returns 
one set of manufacturing drawings to 
the manufacturer, together with written 
notification of approval or disapproval, 
including reasons for disapproval. The 
drawings are stamped and identified as 
representing the production unit type if 
the mailbox is approved. After testing, 
the Postal Service (1) Retains approved 
boxes and (2) disposes of disapproved 
boxes unless the manufacturer requests 
their return and pays the shipping costs. 

151.518 Production Units 

a. Construction. Manufacturers must 
construct production units in 
accordance with identified (stamped) 
drawings and USPS-STD-7. These units 
must be of the exact materials, 
construction, coating, workmanship, 
finish, etc., as the approved units. The 
Postal Service reserves the right at any 
time to examine and retest production 
units obtained either in the general 
marketplace or from the manufacturer, 
and may require the manufacturer to 
provide units for examination and 
testing. Failure of these production units 
to be manufactured in strict accordance 
with the approved units, the identified 
drawings, and the provisions of USPS- 
STD-7 may result in the rejection of 
units and the suspension or revocation 
of the manufacturer’s authorization as 
an approved manufacturer through a 
decision issued by the Office of Delivery 
and Retail Management. 

b. Packaging. Mailboxes and 
accessories must be packaged in a 
manner to ensure arrival at destination 
in satisfactory condition. Boxes must be 
shipped fully assembled except that the 
following parts may be removed if 
necessary to protect them from damage: 
Protruding portions, such as door 
latching hardware, mounting adapters, 
and mounting posts or stands. 
Containers and packaging must comply 
with the National Motor Freight 
Classification Rule 222, sections 2 and 3. 
Boxes must be suitably wrapped or 
protected and packaged in separate 
containers to prevent damage to painted 
surfaces by rubbing against other parts 
or the internal surfaces of the container. 

c. Changes. Manufacturers must 
receive written approval from the Postal 
Service before making any change to the 
production unit or the identified design 
drawings. Approval for changes requires 
resubmission of units for testing and 
updated drawings for review. 

151.517 Marking. All curbside 
mailboxes must have the following 
legible inscriptions on the carrier service 
door: "U.S. MAIL” and “APPROVED BY 


THE POSTMASTER GENERAL" 
Manufacturers must mark these 
inscriptions by embossing on sheet 
metal, using raised lettering on plastic, 
or engraving on wood or other materials 
not suitable for embossing. The name 
and address of the manufacturer and the 
month and year of manufacture must 
also be marked on the box. 
Manufacturers must either emboss this 
marking on the rear wall or affix a 
permanent decal on the inside near the 
front opening of the box. 

151.518 List of Approved 
Manufacturers 

Following is a list of manufacturers of 
traditional and contemporary style 
curbside receptacles whose mailboxes 
have been approved by the Postal 
Service: 


Approved manufacturers 

Type of 
mailbox 

Add On’s by Fischer. P.O. Box 
748. Huntley. 11 60142-0746. 

Cl 

Armor Plate Mailbox Inc., P.O. Box 
1080, Sterling Heights. Ml 
48311-1060. 

Cl 

Bacove Guild Ltd, Bacova, VA 
24122-9999. 

Cl 

Mr. Jerry Ballinger, 5119 West U 
Avenue, Schoolcraft, Ml 49087- 
9769. 

Cl 

Beacon Products Inc.. 6065A 17th 
Street East Bradenton. FL 
34203-5002. 

T2. Cl. C2, C3 

Carmel Wood Products. 24723 
Upper Trail, Carmel, CA 93923- 
8343. 

Cl 

Chicago Heights Furnace Supply 
Co. Inc., 94-104 East 22nd 
Street. Chicago Heights. IL 
60411-4263. 

T1, T2, T3 

Decor House, P.O. Box 1108. 
Temple, TX 76503-1106. 

Cl 

EZ Mail Corporation. 62 Carroll 
Avenue. P.O. Box 4038, Bridge¬ 
port, CT 06607-4038. 

T1.C1 

Innovative Plastics Corporation, 
400 Route 303. Orangeburg. NY 
10962-1395. 

T2 

The Janzer Corporation, 98 Lin¬ 
coln Avenue, Langhorne. PA 
19047-5236. 

Cl 

Leigh A Harrow Company, 411 
64th Avenue, Coopersville, Ml 
49404-1234 

Cl 

Macklanburg Duncan, P.O. Box 
25188. Oklahoma City. OK 
7312S-0188. 

Tl, Cl 

Northwest Metal Products. Divi¬ 
sion of NoH Manufactunng Com¬ 
pany. P.O. Box 10, Kent WA 
98035-0010. 

T1 

Norwefl Manufacturing Company 
Inc., 82 Stevens Street East 
Taunton, MA 02718-1398. 

Cl 

Parker Mailboxes Company. 9571 
Hoke Brady Road. Richmond, 
VA 23231-9744. 

Cl 

Pony Express Manufacturing, P.O. 
Box 7916. Nashua, NH 03060- 
7918. 

C1.C2.C3 

Safe T Box Corporation. Route 1. 
Box 404, Washington. WV 
26181-9743. 

Cl 


Approved manufacturers 

Type of 
mailbox 

Sheltter Inc., P.O. Box 30011, Indi¬ 
anapolis. IN 46230-0011. 

Tl 

Steel City Corporation. P.O. Box 

T1.T2. T3, Cl, 

1227, Youngstown. OH 44501- 
1227. 

C2, C3 

The Country Corner. P.O. Box 18. 
Orchard Park. NY 14127-0018. 

Cl 

The Solar Group. Southern 
Gemini. P.O. Box 525, Taylors¬ 
ville. MS 39168-0525. 

Tl. T2, T3. C2 

Timely Industries Inc., 701 Mon¬ 
trose Avenue. South Plainfield. 
NJ 07080-1887. 

Tl, T2. C2 

Trailside Mailbox Inc., 1993 Stone¬ 
henge Drive. Lafayette. CO 
80028-9115. 

Cl 

Tuckey Metal Fabricators, P.O. 
Box 720. Carlisle. PA 17013- 
0720. 

Cl 

Veeders Mailbox Inc., P.O. Box 
42048. Cincinnati. OH 45242- 
0048 

T1.T2 

Wood Quarters Inc., 7914 Ridge¬ 
wood Drive. Jenison, Ml 49428- 
7923. 

Cl 


1— Curbside Box Size No. 1. 

2— Curbside Box Size No. 2. 

3— Curbside Box Size No. 3. 

T—Traditional Curbside Box Style. 

C—Contemporary Curosioe Box Style 

151.52 Installation and Use 

151.521 Custom-Built Curbside 
Mailboxes. Postmasters are authorized 
to approve curbside mailboxes 
constructed by individuals who. for 
aesthetic or other reasons, do not wish 
to use an approved manufactured box. 
The custom-built box must conform 
generally to the same requirements as 
approved manufactured boxes relative 
to the flag, size, strength, and quality of 
construction. 

151.522 Painting and Identification. 
The Postal Service prefers that curbside 
mailboxes and posts or supports be 
painted white, although other colors 
may be used if desired. Where box 
numbers are used, the numbers must be 
inscribed in contrasting color in neat 
letters and numerals not less than 1 inch 
high on the side of the box visible to the 
carrier’s regular approach, or on the 
door if boxes are grouped. Where street 
names and house numbers have been 
assigned by local authorities, and the 
postmaster has authorized use of a 
street name and house number as a 
postal address, the house number must 
be shown on the box. If the box is 
located on a different street from the 
customer’s residence, the street name 
and house number must be inscribed on 
the box. Placement of the owner's name 
on the box is optional. Advertising on 
boxes or supports is prohibited. 

151.523 Posts and Supports. Posts or 
other supports for curbside mailboxes 
must be neat and of adequate strength 
and size. They may not be designed to 
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represent effigies or caricatures that 
tend to disparage or ridicule any person. 
The box may be attached to a fixed or 
movable arm. 

151.524 Location. Curbside 
mailboxes must be placed so that they 
may be safely and conveniently served 
by carriers without leaving their 
conveyances, and must be located on 
the right-hand side of the road in the 
direction of travel of the carriers in all 
cases where traffic conditions are such 
that it would be dangerous for the 
carriers to drive to the left to reach the 
boxes, or where their doing so would 
constitute a violation of traffic laws and 
regulations. (For exception, see 156.312). 
On new rural or highway contract 
routes, all boxes must be located on the 
right side of the road in the direction of 
travel by the carrier. Boxes must be 
placed to conform to state laws and 
highway regulations. Carriers are 
subject to the same traffic laws and 
regulations as are other motorists. 
Customers must remove obstructions, 
including vehicles, trash cans, and 
snow, which make delivery difficult. 
Generally, customers should install 
boxes with the bottom of the box at a 
vertical height of between 3 V 2 and 4 feet 
from the road surface. However, 
because of varying road and curb 
conditions and other factors, the Postal 
Service recommends that customers 
contact the postmaster or carrier before 
erecting or replacing their mailboxes 
and supports. 

151.525 Grouping. Boxes should be 
grouped wherever possible, especially at 
or near crossroads, at service turnouts, 
or at other places where a considerable 
number of boxes are presently located. 

151.526 More Than One Family. 

More than one family, but not more than 
five families, on rural or highway 
contract routes, may use the same box, 
provided a written notice of agreement, 
signed by the heads of the families, or 
by the individuals who desire to join in 
the use of such box, is filed with the 
postmaster at the distributing office. 

151.527 Locks. The use of locks on 
mailboxes on rural and highway 
contract routes is not required. If, 
however, a box is equipped with a lock, 
the box must have a slot large enough to 
accommodate the customer’s normal 
daily mail volume. The Postal Service 
does not open locked boxes and does 
not accept keys for this purpose. 

151.528 Unstamped Newspapers. 
Curbside mailboxes are to be used for 
mail only, except that publishers of 
newspapers regularly mailed as second- 
class mail may, on Sundays and 
national holidays only, place copies of 
the Sunday or holiday issues in the rural 
and highway contract route boxes of 


subscribers, with the understanding that 
copies are removed from the boxes 
before the next day on which mail 
deliveries are scheduled. 

151.529 Newspaper Receptacles. A 
receptacle for the delivery of 
newspapers may be attached to the post 
of a curbside mailbox used by the Postal 
Service, provided: no part of the 
receptacle touches or is attached to or is 
supported by any part of the mailbox, 
interferes with the delivery of mail, 
obstructs the view of the flag, or 
presents a hazard to the carrier or his 
vehicle. The receptacle must not extend 
beyond the front of the box when the 
box door is closed. No advertising may 
be displayed on the outside of the 
receptacle, except the name of the 
publication. 

151.53 Nonconforming Mailboxes. 
Carriers must report to the postmaster 
any mailboxes not conforming to postal 
regulations. The postmaster sends Form 
4056 to the owners of these boxes, 
requesting that they remedy the 
irregularities or defects. 

155— CITY DELIVERY 
***** 

155.41 Obligation of Customer 

(Revise the first sentence in 155.41a as 
follows:) 

a. Customers of the carrier delivery 
service must provide authorized 
receptacles (see 151.5) or door slots, 
except for mail receptacles authorized 
by the Postal Service to be owned and 
maintained by the Postal Service. 
***** 

156— RURAL SERVICE 
***** 

(Revise 156.26 and replace 156.5 as 
follows:) 

156.26 Highway Contract Delivery. 
Persons residing on roads traveled by 
both rural and highway contract carriers 
may qualify as customers of either or 
both routes. If one curbside mailbox is 
used for both routes, it must be an 
approved receptacle (see 151.5). 
***** 

156.5 Rural Mailboxes. Rules setting 
specifications for rural mailboxes, and 
other provisions concerning the 
installation, location, and use of boxes 
are set forth in 151.5. 
***** 

157— HIGHWAY CONTRACT SERVICE 

(Revise 157.32c and 157.4 as follows:) 

157.32 Availability. 
***** 

(c) Either erect a curbside mailbox 
approved under 151.5 on the highway 


contract route carrier’s existing line of 
travel or are authorized to receive 
delivery through neighborhood delivery 
and collection box units and parcel 
lockers owned and maintained by the 
Postal Service. 

***** 

157.4 Location of Receptacles. 
Approved curbside mailboxes (see 
151.5) must be placed where they protect 
mail and may be conveniently served by 
carriers without leaving their vehicles. 
These receptacles must be located on 
the right side of the road in the direction 
of travel, when required by traffic 
conditions, or when driving to the left to 
reach the boxes would constitute a 
violation of traffic laws by the carrier. 

3. USPS-STD-7, Mailboxes, City and 
Rural Curbside, is revised to read as 
follows: 

U.S. Postal Service Standard Mailboxes. City 
and Rural Curbside 

USPS-STD-7 
July 31.1991 

Supersedes USPS-STD-7 
Dated October 1985 
Doc. 1088BLIB 

1 . SCOPE AND CLASSIFICATION 

1.1 Scope—' This standard covers all city 
and rural curbside mailboxes. 

1.2 Classification —Curbside mailboxes 
must be of the following types and sizes: 
Type I—Box. Traditional. Curbside Mail 

Size Tl—See Drawing 3730-0310. RD-4 
Size T 2 —See Drawing 3730-0310. RD-5 
Size T 3 —See Drawing 3730-0310. RD -6 
Type II—Box. Contemporary. Curbside Mail 
Size Cl—I 8 V 2 " X 5" X 6 " 

Size C2—19 l /2" X 6 " X 7" 

Size C3— 22 */ 2 " X 8 " X 11%" 

Minimum Parcel Size Acceptable (Applicable 
to both Types I and II). 

1.3 Approved Manufacturers. 

1.3.1 Appro ved Manufacturers — 
Manufacturers whose boxes have been 
approved by the United States Postal Service 
(USPS) will be listed in the Domestic Mail 
Manual (DMM). 

1.3.2 Interested Manufacturers — 
Manufacturing standards and drawings 
concerning the manufacture of curbside 
mailboxes may be obtained by writing to: 
Delivery Management Division. U.S. Postal 

Service, 475 L’Enfant Plaza, SW.. room 
7142, Washington. DC 20260-7151. 
Telephone: (202) 268-3608 

2 . APPLICABLE DOCUMENTS 

2.1 Government Documents —The 
following documents of the latest issue are 
incorporated by reference as part of this 


standard. 

Specifications 


MlL-T-704 

MIL-A-8625 

Treatment and Painting of Ma- 
teoel. 

Anodic Coatings, for Aluminum 
and Aluminum Alloys. 
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Specifications 


MiL-W-6858 

Standards 

Military: 

Welding. Resistance: Spot and 
Seam, 

MIL-STD-171 

Federal: 

Finishing of Metal and Wood 
Surfaces. 

FED-STD-406 

Flammability of Plastic over 
0.050 Inch in Thickness 

FED-STD-595 

Colors Used In Government 
Procurement 


Copies of federal specifications and 
standards may be obtained from the General 
Services Administration. Specification 
Section, room 6654,7th and D Streets. SW.. 
Washington. DC 20407-9999. 

Copies of military specifications and 
standards may be obtained from the 
Standardization Documents Order Desk, 700 
Robbins Ave., Building 4. Section D, 
Philadelphia. PA 19111-5094. 

2.2 Non-Government Documents —The 
foliowing documents of the latest issue are 
incorporated by reference as part of this 
standard. 

American Standards for Testing 
Materials (ASTM) 


astm 

ASTM 


ASTM 


ASTM 


0117 


Standard Test Methods of Salt 


Spray (Fog) Testing. 


D968 


E308 


E313 


Standard Test Methods tor Abra¬ 
sion Resistance of Organic Coat¬ 
ings by Falling Abrasive. 

Method for Computing the Colors 
of Objects by Using the CIE 
System. 

Standard Test Method for Indexes 
of Whiteness and Yellowness of 


ASTM 


G26 


Near-White. Opaque Materials. 

Standard Practice lor Operating 
Light-Exposure Apparatus 

(Xenon-Arc Type) with and with¬ 
out Water for Exposure of Non- 
metallic Materials. 


Copies of the preceding documents may be 
obtained from the American Society for 
Testing and Materials. 1916 Race Street. 
Philadelphia. PA 19103-1108. 


Other documents 


AWS C1.1 

Recommended Practices for 
Resistance Welding. 

ANSI/AWS A2.4 

Standard Symbols for Welding, 
Brazing and Nondestructive 
Examination. 

ANSI/AWS D9.1 

Specification for Welding of 
Sheet Metal. 

AWS WHB-4 Ch 8 

Aluminum Alloys-Weldmg 

Handbook. 


Copies of the preceding documents may be 
obtained from the American Welding Society, 
2501 NW. 7th St.. Miami, FL 33125-3136. 
National Motor Freight Classification Rules 
Copies of the preceding documents may be 
obtained from the National Motor Freight 
Traffic Association, 2200 Mill Rd.. 

Alexandria. VA 22314-4687. 


2.3 Except where specifically noted, the 
specifications set forth herein shall apply to 
both Type 1 and Type II boxes. 

3. REQUIREMENTS 

3.1 General Design —All mailboxes must 
be capable of passing the load tests specified 
in table 1 and Figure 1. All plastic mailboxes 
must withstand an impact of a 10-pound 
weight being dropped 3 feet. Mailboxes made 
of plastic, wood, or other material that 
normally sustains a flame must be self¬ 
extinguishing. The mailbox must not contain 
any transparent material. No attachments 
with the exception of the customer name 
and/or residence number are permitted on 
any mailbox. No shapes or protrusions are 
permitted on the mailbox except as approved 
and do not interfere with mail delivery nor 
present a safety hazard. The box must be free 
from harmful projections, burrs, sharp edges, 
or other features that may be hazardous to 
carriers or customers or interfere with 
delivery, and must positively protect mail 
from all types of weather. All seams and 
joints must be tight to prevent loss of or 
damage to any mail placed in the box. 

3.1.1 Type I. Traditional Design— The 
general configuration of the box must 
conform to USPS Drawings RD-4. RD-5, and 
RD-6. Minor design and construction changes 
may be considered for approval, provided 
they are equal to or better than the features 
they replace, and provided the operation of 
the box is unchanged. 

3.1.2 Type II. Contemporary Design —The 
general configuration of the box must 
conform to USPS collection and delivery 
operations and requirements. Designs of the 
contemporary rural mailboxes are not 
restricted to shape, material, finish, or style; 
however, boxes must be designed and 
constructed so that they may be serviced in 
the same manner as the traditional curbside 
mailbox. The mailbox must be designed to 
allow for all mail (outgoing and incoming) to 
be inserted and retrieved in a horizontal 
manner, i.e., the longest axis of the mail must 
be horizontal. The bottom of the mailbox 
must contain no lip or protrusion that could 
restrict the mail from being pulled straight out 
of the box. The mailbox may contain only a 
front door or it may contain front and rear 
doors to enable the customer to remove mail 
without standing in the street 

The bottom of the box must be corrugated, 
ribbed, or otherwise formed similar to the 
bottom of the Type I boxes (with ribs .08 
±.015 inch wide and .10 ±.015 inch high on 1 
±.015 inch centers) to prevent mail from 
adhering to it as a result of moisture, rain or 
snow entering through an open door. 
Provisions must be incorporated to prevent 
damage or destruction of finishes by moving 
parts of the box. 

3.2 Materials —Ferrous or nonferrous 
metals, wood, plastics, or other materials 
may be used, as long as their thickness, form, 
mechanical properties, and chemical 
properties adequately meet the operational, 
structural, and performance requirements set 
forth in this standard. Materials used must be 
compatible with each other and must be 
nontoxic and nonirritating to humans. 

3.3 Carrier Service Door— The carrier 
service door must operate freely by pulling 
outward and downward with a convenient 


handle or knob at the top of the door. The 
handle or knob must have adequate 
clearance to permit grabbing and pulling it 
with one hand (with or without gloves) to 
open the door. No protrusions other than the 
handle, knob, door catch and markings are 
permitted on the carrier service door. The 
design of the door hinges, handles, etc. must 
provide the maximum protection against 
wind. rain, sleet, or snow. Door latches must 
hold the door closed but allow easy opening 
and closing. The doors must be capable of 
operating 7.500 normal operating cycles 
without breakage or failure to operate 
correctly. Action of the latch must be a 
positive mechanical one not relying solely on 
friction of the parts. The door must not be 
spring loaded. Magnetic latches are 
acceptable provided adequate closure power 
is obtained and maintained. The door, once 
opened, must remain in the open position 
until the carrier pushes it closed. Doors or 
door attachments that reduce the usable 
volume within the box or protrude into the 
opening of the box are not acceptable. 

3.4 Auxiliary Doors —Doors other than 
the carrier service door must not interfere 
with the normal servicing of the box by the 
carrier or require the carrier to perform any 
unusual operations. The auxiliary door must 
not open as a result of newspapers, parcels, 
or other mail items being inserted through the 
carrier door. 

3.5 Locks —The box may be provided with 
an effective means of locking, but the use of 
locks is not required. If the box is equipped 
with a lock, the box must have a slot large 
enough to accommodate the customer s 
normal daily mail volume. The Postal Service 
will not open boxes that are locked, accept 
keys for this purpose, or lock boxes after 
delivery of the mail. 

3.6 Carrier Signal Flag . 

3.6.1 Type /. Traditional Design —The 
carrier signal flag must be as shown on the 
drawings. The flag must be on the right side 
when facing the box from the front. The flag 
staff centerline must be no farther back from 
the foremost projection of the box (excluding 
protruding catch hardware) than 2 inches. 
When the flag is in the raised position, not 
less than 4 square inches of the signal portion 
must be visible above the top of the box and 
the flag may project not less than 2 inches 
above the top of the box. The signal portion 
of the flag must be in a plane perpendicular 
to the road or street on which the box is 
located. No portion of the flag must extend 
beyond the top outline of the box when the 
flag is in the lowered position. The flag 
operating mechanism must operate properly 
and positively, without binding or excessive 
free play, must not require lubrication, and 
must be resistant to freeze-up at temperatures 
specified under ambient conditions (3.13). 

The flag must be capable of operating 7,500 
normal operating cycles without breakage or 
failure to operate correctly. The flag must not 
be free to rotate more than 100 degrees and 
must remain in a locked point in either the 
vertical or horizontal position until 
repositioned by the customer or carrier. 

3.6.2 Type ll Contemporary Design —The 
carrier signal flag may be of a contemporary 
design or similar to that used on the Type 1 
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box and must operate freely. The flag may 
incorporate a self lowering feature that 
automatically drops to the lowered position 
when the carrier door is opened. The flag 
must be located on the right side when facing 
the box from the front. The flag staff 
centerline must be no farther back from the 
foremost projection of the box (excluding 
protruding catch hardware) than 2 inches. 
When the flag is in the raised position, not 
less than 4 square inches of the signal portion 
must be visible above the top of the box and 
the flag must project not less than 2 inches 
ubove the top of the box. The signal portion 
of the flag may be in a plane perpendicular to 
the road or street on which the box is 
located. No portion of the flag must extend 
beyond the top outline of the box when the 
flag is in the lowered position. The flag 
operating mechanism must operate properly 
and positively, without binding or excessive 
free play. The operating mechanism must not 
require lubrication, and must be resistant to 
freeze-up at temperatures specified under 
ambient conditions (3.13). The flag must be 
capable of operating 7.500 normal operating 
cycles without breakage or failure to operate 
correctly. The flag must be free to rotate more 
than 100 degrees and must remain in a locked 
point in either the vertical or horizontal 
position until repositioned by the customer or 
carrier. 

3.7 Marking —The box must bear two 
inscriptions on the carrier service door “U.S. 
MAIL” in 1.0 ±.2 inch high letters and 
“Approved By The Postmaster General” in .25 
±.00 inch high letters. The markings must be 
accomplished by embossing on sheet metal, 
raised lettering on plastic or engraving on 
wood or other materials not suitable for 
embossing. All markings must be raised or 
incised enough to be easily read. The name 
and address of the manufacturer and the 
month and year of manufacture must also be 
noted on the box on the rear or on an inside 
wall of tb3 box. This marking must be 
accomplished by embossing on the rear wall 
or placing a permanent decal on the inside of 
the box near the front opening. 

3.8 Coatings and Finishes —Choice of 
materials for coatings and finishes i 9 
optional, provided all requirements of this 
standard are met. All finish coatings must be 
free from flaking, peeling, cracking, crazing, 
blushing. as well as orange peel and powdery 
surfaces. Finishes must be compatible with 
the box materials, and must be prepared by 
primers or other protective procedures. All 
painted mailboxes must be coated with & 
minimum of 3 mils of paint. Mirror-like 
finishes and coatings on large flat 8 rea 9 , 
which might cause reflected glare in 
motorists' eyes from the sun or vehicle lights 
will not be approved. No part of the coating 
or finish may show corrosion, blistering, 
peeling or other destructive reaction after 200 
hours of the salt fog environment. The coating 
or finish is considered to fail the sand 
abrasion test if less than 15 liters of sand is 
required to penetrate a coating or if less than 
75 liters of sand is required to penetrate any 
plating. 

3.9 Color —Color intensity and yellowness 
indexes must not lose or gain more than 10 
percent of their original values. 

3.9.1 Boxes —The box may be any color. 
Colors and color schemes may be of u hue, 


saturation, and brilliance that provide 
sufficient contrast with normal surroundings 
to ensure visibility to carriers and persons 
using the road or street. 

3.9.2. Carrier Signal Flags —The carrier 
signal flag must be any contrasting color with 
the exception of any shade of green, brown, 
or white and mu9t be painted with high gloss 
paint. The flag color must not be used on any 
other portion of the box. 

3.10 Mounting—: The box must be 
provided with means for convenient and 
secure mounting. Types of mounting such as 
a metal poet or stand may be offered by the 
manufacturer as an accessory. No part of the 
box mounting apparatus mu9t project beyond 
the front or rear of the mounted box or 
interfere with the door(s). Mounting must not 
require the use of tools other than a hammer, 
screwdriver or common wrench unless such 
special tools are furnished with the box or 
accessory. 

3.11 Instructions—A complete set of 
instructions for assembling and mounting the 
box must be furnished with each box. The 
instructions must include the following 
message in bold print: 

CUSTOMERS ARE REQUESTED TO 
CONTACT THE LOCAL POST OFFICE 
BEFORE ERECTING THE BOX TO ENSURE 
ITS CORRECT PLACEMENT AND HEIGHT 
AT Tins: STREET. 

3.12 Workmanship —Workmanship must 
be of the highest quality throughout. Highest 
quality is defined as the following: All parts 
and assemblies must be clean, straight, 
accurately formed and assembled, properly 
fitted, and uniform in size and shape. Parts 
must be free from delamination9. cracks, 
warpage. bulges, kinks, dents, porosity, voids, 
peelings, lumps, foreign matter, or other 
defects. All plastic parts must be free from 
flashing, injection header or mold marks, 
undercuts, voids, surface defects, or visual 
stresses. Plastic units must be free from 
releasing agents and any outgassing 
condition. Finished or coaled surfaces must 
be smooth and uniform, and free from soft 
areas, stains, chips, color variations, runs, 
sags, peeling, bubbling, crazing and cracks. 
Seams and connections must be tight Rivets 
must be installed in the rivet manufacturer's 
recommended hole diameter, be tight, have 
uniformly formed heads, ar.d must not 
contain sharp burre. Welding must be 
uniform, dean, and portioned properly, must 
use the correct amperage, and must be 
inspected as specified by AWS D9.1. The 
unit9 must be Free from sharp edges or 
corners, burrs, protruding rivets or screws, 
and design features or details including 
outside edging, doors, and underside that 
might injure or hamper carriers or customers 
using the box. 

3.13 Ambient Conditions —The box must 
protect mail placed inside and must operate 
properly when subjected to the following 
ambient conditions: temperatures of —65 
degrees Fahrenheit to ±140 degrees 
Fahrenheit: relative humidities of 0 to 100 
percent (limited by 35 degrees Fahrenheit 
dewpoint temperature): full solar radiation: 
snow and freezing rain: heavy rainstorms 
during which the rain strikes the box at any 
angle from 0 degrees (vertically downward) 
to 90 degrees (horizontal): %vind velocities up 


to 100 miles per hour; water and slush thrown 
upwards by vehicles. 

3.14 Testing Requirements —Two 
mailboxes/units of each type must be 
submitted for testing as specified herein. Test 
mailboxes must be submitted in packaging 
identical to that of the production units. Units 
which fail to pass any test will be rejected 
and failure of one type of unit can be cause 
for rejection of all of the units submitted by 
the manufacturer. 

3.14 1 Operational Requirements —Carrier 
service doors, auxiliary doors, door catches 
and mechanisms, carrier signal flags, and 
accessory devices must be capable of 
operating 7.500 normal operating cycles at 
room temperature without breakage of parts 
while continuing to operate correctly and 
positively. 

3.14.2 Structural and Performance 
Requirements —Refer to Figure 1 for an 
explanation of load positions, method of 
application and bolster plates to be used. At 
positions 1 through 4 and at position 7, the 
box must be supported on a horizontal board 
in a normal fashion. At positions 5 and 6. the 
load must be applied with the unmounted 
(without board or adapters) box lying on its 
opposite side (flag side up). The door(s) is in 
a closed position for loads in positions 1 
through 6. For position 7, the door must be 
placed in its maximum open position and a 
load applied normal to the door surface. If the 
door is free to rotate greater than 120 degrees 
from the dosed position, this part of the 
structural test is not required. Immediately 
after release of the slowly applied loud in 
each position, permanent deformation of the 
box in the load direction must not exceed the 
permanent deformation indicated from the 
loads shown on Table L Cracks in the 
material must not develop as a result of the 
load or cause the door to become inoperable. 
At position 6, the flag must be capable of 
withstanding an 8-pound load applied at the 
top of the flag without exceeding permanent 
deformation specified in Table L 


Table I—Permanent Deformation 
Limits 


Position 

Deformation 

(inches) 

Load 

(pounds) 

t ... 

ft 

200 

9 

V* 

200 

3.. . t . t .- 

Mi 

50 

4 

% 

50 

5--,......... 


ICO 

6.. 

Mi 

e 

7 --- 

V4 

8 


3.14.3 Impact Test —Refer to the Figure 1 
for load position. Precondition the box for 4 
hours at —20 degrees Fahrenheit. At position 
3. with the unmounted box (without board or 
adaptors) lying on its side (flag side up), 
apply an impact load equivalent to a 10- 
pound weight dropped from a distance of 3 
feet above ihe box surface onto a bolster 
plate having a surface not larger than 2 
inches by 2 inches. The door(s) is in a closed 
position for this test. Repeat the impact load 
at position 4. No perforation, occurrence of 
sharp edges, or cracking of the material. 
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either inside or outside the box, may develop 
as a result of the impact, nor may the door 
become inoperable or fail to close normally. 

3.14.4 Coating and Abrasion Resistance — 
The coating of all painted units must meet the 
abrasive test specified herein. The test must 
be conducted in accordance with ASTM D- 
968. Method A for Abrasion Resistance of 
Coatings of Paint. Lacquer, and Related 
Products by the Palling Sand Method, rate of 
flow of 2 liters of sand in 22±3 seconds. The 
box is considered to fail this test if less than 
15 liters of sand is required to penetrate 
painted coatings, or if less than 75 liters of 
sand is required to penetrate plating or 
protective coatings. 

3.14.5 Salt Spray Resistance—A salt 
spray test must be conducted in accordance 
with ASTM B-117, Standard Method of Salt 
Spray (Fog) Testing. A 5 percent salt solution 
at 95 degrees Fahrenheit will be used. The 
salt test must be operated for 200 continuous 
hours. Units must be tested in a finished 
condition, including all protective coating, 
paint, and mounting hardware but must be 
thoroughly washed when submitted to 
remove all oil, grease, and other 
nonpermanent coatings. No part of the units 
may show finish corrosion, blistering or 
peeling, or other destructive reaction after 
200 hours of continuous exposure. Corrosion 
is defined as any form of property change 
such as ru9t, oxidation, color changes, 
perforation, accelerated erosion, or 
disintegration. The build-up of salt deposits 
upon the surface must not be cause for 
rejection. However, any corrosion, paint 
blistering, or paint peeling is cause for 
rejection. The plastic units must be similarly 
exposed to test any metal hardware used in 
the construction or mounting of the units. 

3.14.6 Flammability— Testing is 
performed in accordance with FED-STD-406, 
Method 2021. Cut a specimen 5 inches long by 
V* inch wide. Scribe the specimen Vi inch 
from the end and three more times at 1-inch 
intervals. The specimen support fixture 
should hold the flammability sample with its 
longitudinal axis horizontal and its 
transverse axis inclined at 45 degrees to the 
horizontal. Apply a flame at the end of the 
sample for 30 seconds or until the flame 
reaches the first scribe mark. When the flame 
reaches this point start a stopwatch and stop 
the stopwatch when the flame reaches the 
final scribe mark. If the flame goes out prior 
to this point, the sample is considered "self- 
extinguishing." If the burning rate exceeds 3 
inches in 3 minutes, the unit is rejected. 

3.14.7 Watertightness —Each mailbox is 
subjected to a heavy spray of water, 
equivalent to 3 to 5 inches per hour, for a 
period of 15 minutes for each side. The spray 
is directed downward at an angle of 0 to 90 
degrees from the vertical. At the conclusion 
of the test, the outside of the unit is wiped 
dry and all doors are opened. The inside of 
the compartment must contain no water other 
than that produced by high moisture 
condensation. 

3.14.8 Solar Exposure/Weathering — 
Twelve 3-inch by 6-inch panels of the 
material(s) used in the boxes must be 
submitted with the mailboxes for solar 
exposure/weathering testing. Panel thickness 
must be the same thickness as that of the 


submitted mailbox walls and door. All metal 
panels must be finished in the same manner 
as the mailbox. Plastic panels must be 
submitted in a natural state (without paint). 
The test is conducted in accordance with 
ASTM G-20 using a spectral irradiance level 
of 0.35 watts per meter squared per 
nanometer band at 340 nanometers, a black 
panel temperature of 145±5 degrees 
Fahrenheit and a relative humidity of 5Q±5 
percent. Both Method 1 for weathering 
painted panels and Method 3 for UV 
degradation testing of painted panels and 
plastic panels must be conducted. The test Is 
conducted for 338 hours. Any blistering, 
peeling or cracking of the paint is cause for 
rejection. Any blistering, cracking, 
disintegration or embrittlement of the plastic 
is cause for rejection. The test required by 
3.14.10 will be performed before and after this 
test The color intensity must not lose more 
than 10 percent of its original value when 
measured in 3.14.10. 

3.14.9 Capacity— Conformance to 1.2 of 
this standard must be tested by insertion and 
removal of a test gauge for each size mailbox 
as follows: 


Size 


Test gauge finches) 


Length 

X Width x 

Height 

T1 and 

Cl_ 

18V* 

5 

6 

T2 and 

C2_ 

19V* 

6 

7 

T3 and 

C3_ 

22 V* 

8 

11V* 


The test gauge for each size mailbox must 
be easily inserted and removed from each 
size mailbox and allow for the door(s) to be 
completely closed without interference. 

3.14.10 Color Intensity —Color intensity 
must be measured in accordance with ASTM 
E-308 using the CIE method. A yellowness 
index must be measured using ASTM E-313. 
Color intensity and yellowness indexes must 
not lose or gain more than 10 percent of their 
original values when subjected to 
environmental conditions in 3.14.8. 

3.14.11 Flag —The flag size conforms to 
the requirements of 3.6.1 and 3.6.2. 

4. APPROVAL 

4.1 Application Requirements —All 
correspondence and inquiries must be 
directed through the Delivery Management 
Division. U.S. Postal Service, 475 L’Enfant 
Plaza. SW.. Washington. DC 20260-7151. The 
manufacturer must notify the Delivery 
Management Division that mailboxes are 
being submitted for approval. To secure 
approval of a box. manufacturers must 
submit the following to the Engineering & 
Development Center. Delivery Equipment 
Division. U.S. Postal Service. 8403 Lee 
Highway. Merrifield. VA 22082-8101: 

4.1.1 not less than two complete boxes, 
including markings required in 3.7. of each 
style made of the exact materials, 
construction, coatings, paint, etc., including 
the panels required by 3.14.8 and otherwise 
identical in every way with the boxes 
intended to be marketed. 

4.1.2 a copy of the instructions required 
by 3.11. 


4.1.3 color samples showing all color 
schemes expected to be used. 

4.1.4 the boxes in the packaging proposed 
for shipping production units. 

4.1.5 Documentation—The units 
submitted for approval must be accompanied 
by two complete sets of manufacturing 
drawings and installation instructions 
consisting of black on white prints (blueprints 
or sepia are unacceptable) showing that the 
units supplied meet the requirements of this 
standard. The drawings must be dated, 
signed, and certified to represent the 
production units exactly as submitted. The 
drawings must include sufficient details to 
allow the USPS to document and inspect all 
materials, construction methods, processes, 
coatings, treatments, finishes, control 
specifications, parts and assemblies used in 
the construction of the units. The USPS may 
request individual piece parts to verify 
drawings. No changes may be made by the 
manufacturer to its products or drawings 
without written notification of and approval 
from the USPS. Any changes must be 
submitted with an explanation of the reasons 
written in a letter and also documented in the 
revision block of the affected drawing(s). 

Two units of each type with the changes 
incorporated must be submitted for testing 
and approval. All changes are subject to 
USPS written approval. 

4.1.6 Boxes that are approved will be 
retained after testing by the USPS. Boxes 
disapproved may be disposed of or returned 
to the manufacturer, if requested, provided 
the manufacturer pays shipping costs. 

4.2 Approval or Disapproval—One set of 
manufacturing drawings, together with 
written notification of approval or 
disapproval, including reasons for 
disapproval, will be returned to the 
manufacturer. The drawings will be stamped 
and identified as representing the production 
unit type if approval notification is used. The 
USPS Office of Delivery and Retail 
Management will issue the written 
notification of approval or disapproval of the 
mailboxes. All correspondence and inquiries 
must be directed through that office at the 
address listed in 1.3.2. 

4.3 Production Units—Manufacturer's 
production units must be constructed in 
accordance with the identified (stamped) 
drawings and provisions of this specification, 
and be of the exact materials, construction, 
coating, workmanship, finish, etc. as the 
approved units. Manufacturers must receive 
written approval from the USPS before 
making any change to the unit or the 
identified design drawings. Approval for 
changes requires resubmission of units for 
testing and updated drawings for review. The 
USPS reserves the right at any time to 
examine and retest production units either 
obtained in the general marketplace or from 
the manufacturer. Failure of these production 
units to be manufactured in strict accordance 
with the approved units, the identified 
drawings, and the provisions of this 
specification may result in the rejection of 
units and the suspension or revocation of the 
manufacturer's authorization 89 an approved 
manufacturer and may require the 
manufacturer to provide units for 
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examination and testing. Suspension or 
revocation of the manufacturer’s 
authorization of an approved manufacturer 
will be issued by the USPS Office of Delivery 
and Retail Management. 

5. PREPARATION FOR DELIVERY 

5.1 Packaging —The packaged mailbox 
and accessories must be packaged in a 


manner that will ensure arrival at destination 
in satisfactory condition. The box must be 
shipped fully assembled except that the 
following parts may be removed if necessary 
to protect them from damage: protruding 
portions, such as door latching hardware, 
mounting adapters, and mounting posts or 
stands. Containers and packing must comply 
with the National Motor Freight 


Classification Rule 222. Sections 2 and 3. The 
boxes must be suitably wrapped or protected 
and packaged in separate containers to 
prevent damage to painted surfaces by 
rubbing agair.3t the internal surfaces of the 
container or against other parts. 

BILLING COO€ 7710-12-M 
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A transmittal letter making these 
changes in the Domestic Mail Manual 
will be published and will be 
transmitted automatically to 
subscribers. Notice of issuance of the 
transmittal letter will be published in 
the Federal Register as provided by 39 
CTO 111.3. 

Stanley F. Mires, 

Assistant General Counsel. Legislative 
Division . 

[FR Doc. 91-31195 Filed 12-30-91; 8:45 am] 

BILLING COOE 7710-12-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 61 

IFRL-4087-61 

National Emission Standards for 
Hazardous Air Pollutants 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summary: EPA is today issuing a Final 
rule to stay the effectiveness of 40 CFR 
part 61, subpart T (subpart T), as it 
applies to owners and operators of 
uranium mill tailings disposal sites that 
are licensed by the Nuclear Regulatory 
Commission (NRC) or an affected NRC 
Agreement State (collectively NRC- 
licensees). Today’s rule does not 
concern Subpart T sites that are under 
the control of the Department of Energy 
(DOE). This final rule stays the 
effectiveness of Subpart T as applied to 
NRC-licensed uranium mill tailings 
disposal sites until EPA concludes 
related rulemakings under section 
112(d)(9) of the Clean Air Act, as 
amended, and the Atomic Energy Act, 
as amended, as described in a 
Memorandum of Understanding (MOU) 
between EPA, NRC and the affected 
NRC Agreement States, as signed by 
EPA on October 18,1991, or June 30, 
1994, whichever first occurs. Published 
elsewhere in today’s Federal Register 
are two related rulemakings: a Notice of 
Proposed Rulemaking in which EPA is 
proposing a rule to rescind Subpart T as 
it applies to NRC-licensees and an 
Advanced Notice of Proposed 
Rulemaking (ANPR) in which EPA is 
announcing its intention to enter into a 
future rulemaking which would amend 
43 CFR part 192, Subpart D, which was 
enacted pursuant to the Uranium Mill 
Tailings Radiation Control Act 
(UMTRCA) of 1978. 
dates: Effective December 19, 1991, 

EPA is staying the effectiveness of 
subpart T of 40 CFR part 61 as applied 


to NRC-licensees that are owners and 
operators of uranium mill tailings 
disposal sites. This stay will remain in 
effect until such time as EPA takes final 
action on its related proposal to rescind 
subpart T for NRC-licensees pursuant to 
CAA sections 301(a) and 112(d)(9), as 
amended, or June 30,1994, whichever 
first occurs. 

addresses: Questions should be 
addressed to: Central Docket Section 
LE-131, Environmental Protection 
Agency, Attn: Docket No. A-91-67, 
Washington, DC 20460. 

FOR FURTHER INFORMATION CONTACT: 
Jamie Burnett, Environmental Standards 
Branch, Criteria and Standards Division, 
(ANR-460W), Office of Radiation 
Programs, Environmental Protection 
Agency, Washington, DC 20460 (703) 
308-8787. 

SUPPLEMENTARY INFORMATION: 

A. Background 

1. Regulatory History 

On December 15,1989, EPA 
promulgated national standards 
regulating radionuclide emissions to the 
ambient air from several source 
categories, including from non- 
operational sites used for the disposal of 
uranium mill tailings (54 FR 51654). 

These sites are either under the control 
of the DOE pursuant to Title I of the 
Uranium Mill Tailings Radiation Control 
Act (UMTRCA) of 1978, or the sites are 
under the control of NRC-licensees 
pursuant to Title II of UMTRCA. These 
standards—40 CFR part 61. subpart T 
(subpart T)—were promulgated 
pursuant to the authority of Clean Air 
Act (CAA or Act) section 112 as it 
existed in 1989, and were part of a larger 
promulgation of National Emission 
Standards for Hazardous Air Pollutants 
(NESHAPs) for Radionuclides. 

Subpart T requires compliance by 
owners and operators of uranium mill 
tailings disposal sites within two years 
of becoming non-operational (40 CTR 
61.222(b)). Pursuant to its authority 
under then-existing CAA section 
112(C)(l)(B)(ii), EPA waived compliance 
for two years for sites that were non- 
operational at the time of promulgation. 
Id. Thus, the earliest date by which sites 
must comply with the subpart T 
standard is December 15,1991. Even so, 
EPA recognized at the time of 
promulgation that many sources subject 
to Subpart T might not be able to 
achieve compliance by December 15, 
1991. Because EPA felt constrained by 
the CAA as it existed at that time, EPA 
stated that for those sites the Agency 
would negotiate expeditious compliance 
schedules pursuant to its enforcement 


authority under CAA section 113. See 54 
FR 51683. 

Subpart T requires that radon-222 
emissions not exceed a flux of 20 pCi/ 
m 2 —s. By so doing, it in effect mandates 
that emplacement of an earthen cover to 
meet that emissions level occur as 
expeditiously as practicable. In its 1989 
action, EPA recognized that even though 
NRC implements general EPA standards 
(promulgated under UMTRCA) which 
also regulate these sites and call for 
compliance with 20 pCi/m 2 —8 flux 
standard (see 40 CFR part 192), the 
UMTRCA regulatory program does not 
answer the critical timing concern 
addressed by subpart T: 

The existing UMTRCA regulations set no 
time limits for disposal of the piles. Some 
piles have remained uncovered for decades 
emitting radon. Although recent action has 
been taken to move toward disposal of these 
piles, some of them may still remain 
uncovered for years. 

54 FR at 51683. 

In addition to regulating radon 
emissions, Subpart T also requires 
specific testing and record keeping. See 
40 CFR 61.223 and 61.224. The UMTRCA 
regulations as currently implemented by 
NRC, while ultimately limiting emissions 
to the same level as Subpart T, are 
supported by a variety of design-based 
substantive and procedural 
requirements that speak to UMTRCA's 
unique concern that Final site closure 
occur in a manner that will last up to 
1,000 years. See generally 10 CFR part 
40, appendix A. 

Together, these programs complement, 
duplicate and complicate each other. 
They complement each other to the 
extent subpart T ensures that sites will 
proceed expeditiously towards closure. 
They duplicate to the extent they create 
dual regulatory oversight, including 
independent procedural requirements, 
seeking to ensure compliance with the 
20 pCi/m 2 —s flux standard. And they 
complicate to the extent that reporting is 
to different federal agencies, and 
compliance schedules under the two 
regulatory schemes vary, with subpart T 
requiring the impossible of some sites— 
compliance by December 15,1991. 

Concern over the above-described 
duplication and complication created by 
the dual regulations inspired several 
petitions for reconsideration, most 
notably from NRC and the American 
Mining Congress (AMC). While these 
petitions remain pending before EPA, 
today’s final rule to stay subpart T and 
the companion proposed rulemakings to 
rescind subpart T pursuant to section 
112(d)(9) of the CAA, as amended, and 
the ANPR to amend the 40 CFR part 192, 
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subpart D mark EPA’s steps towards 
addressing the issues they raise. 

2. Clean Air Act Amendments of 2990 

After promulgation of subpart T (and 
receipt of reconsideration petitions), in 
November 1990, the Clean Air Act was 
substantially amended. Included in this 
overhaul was an amendment that 
speaks directly to the duplication issue. 
Newly enacted section 112(d)(9) of the 
amendments provides: 

No standard for radionuclide emissions 
from any category or subcategory of facilities 
licensed by the Nuclear Regulatory 
Commission (or an Agreement State) is 
required to be promulgated under this section 
if the Administrator determines, by rule, and 
after consultation with the Nuclear 
Regulatory Commission, that the regulatory 
program established by the Nuclear 
Regulatory Commission pursuant to the 
Atomic Energy Act for such category or 
subcategory provides an ample margin of 
safety to protect the public health. 

This provision strives to eliminate 
duplication of effort between EPA and 
NRC, so long as public health is 
adequately protected. 

Moreover, Congress expressed 
sensitivity to the special compliance 
problems of uranium mill tailings sites 
through new section 112(i)(3). This 
provision provides an additional 3-year 
extension to mining waste operations 
(e.g.. uranium mill tailings) if the 4 years 
allowed (including a one year extension) 
for compliance with standards 
promulgated under the amended section 
112 is insufficient to dry and cover 
mining waste to control emissions. 

In light of these provisions, and given 
the express authority of section 
112(d)(9), as amended. EPA. NRC and 
the affected Agreement States, have 
been meeting to discuss the dual 
regulatory programs under UMTRCA 
and the CAA. As part of this effort, EPA 
has carefully reviewed NRC’s program 
implementing EPA*s UMTRCA 
standards as applied to uranium mill 
tailings disposal sites. 

3. Memorandum of Understanding 
(MOU) Between EPA, NRC and the 
Affected Agreement States 

The result of this inter-agency 
consultation and review has been the 
execution of a Memorandum of 
Understanding (MOU), a copy of which 
is printed at 56 FR 55434. The purpose of 
this MOU is to ensure that owners and 
operators of existing uranium mill 
tailings piles licensed by NRC or an 
affected Agreement State, or those that 
will in the future become non- 
operational, effect final radon site 
closure—emplacement of an earthen 
cover to permanently limit radon 


emissions to a flux of no more than 20 
pCi/m 3 -s—as expeditiously as 
practicable considering technological 
feasibility. This phrase means as quickly 
as possible considering: (1) The physical 
characteristics of the tailings and the 
site; (2) the limits of available 
technology; (3) the need for consistency 
with mandatory requirements of other 
regulatory programs; and (4) delays 
beyond the control of the licensee (e.g., 
inclement weather). While this phrase 
does not preclude economic 
considerations, it also does not 
contemplate utilization of a cost-benefit 
analysis in setting compliance 
schedules. In ether words, the 
compliance schedules are to be 
developed consistent with the target set 
forth in the MOU as reasonably applied 
to the specific circumstances of each 
site. 

A guiding objective is that this occur 
as to all current disposal sites by the 
end of 1997, or w'ithin seven years of 
when the existing operating and standby 
sites enter disposal status. This 
objective comports with Congress’ 
concern over timing as reflected in CAA 
section 112(i)(3), as amended. Specific 
compliance dates for individual piles are 
listed in the MOU. 

EPA has tentatively concluded that 
implementation of the MOU. including 
appropriate modifications to the general 
UMTRCA regulations (at 40 CFR part 
192) to ensure specific, enforceable 
closure deadlines and monitoring 
requirements, and the performance by 
NRC and the affected Agreement States 
of their other commitments contained in 
the MOU, would render the NRC’s 
regulatory program for nonoperational 
uranium mill tailings piles protective of 
public health with an ample margin of 
safety. This is because while both 
programs (subpart T and 40 CFR part 
192) impose a 20 pCi/m 2 -s flux standard, 
the timing issue was the principle reason 
justifying promulgation of subpart T 
under the CAA. The changes to 
UMTRCA and other actions 
contemplated by the MOU would 
alleviate this concern by committing 
NRC and the affected Agreement States 
to a course of action that ensures that 
all sites expeditiously comply with the 
20 pCi/m 2 -s standard. 

The MOU sets forth a series of actions 
and rulemakings by NRC, EPA. and the 
affected Agreement States that will 
ensure expeditious compliance, 
eliminate duplication of regulation, and 
avoid having any site in violation. In 
skeletal form, the MOU contains the 
agreement by NRC and the affected 
Agreement States to immediately solicit 
from their licensees reclamation plans 
and final closure schedules, for 


incorporation into enforceable licenses. 
NRC and the affected Agreement States 
also agree to utilize their authority to 
order the necessary license amendments 
(to effect expeditious closure and 
compliance with the 20 pCi/m 2 -s flux 
standard) to the extent not agreed to by 
the licensee, and defend against any 
challenge to those orders. 

For its part, EPA today issues a final 
rule to stay subpart T. EPA also 
simultaneously issues a Notice of 
Proposed Rulemaking, published 
elsewhere in this issue of the Federal 
Register, to rescind subpart T as it 
applies to NRC-licensees. That proposed 
rulemaking is being issued pursuant to 
CAA sections 301(a), and 112(d)(9). as 
amended. Also elsewhere in today’s 
Federal Register, EPA today issues an 
Advanced Notice of Proposed 
Rulemaking to amend 40 CFR part 192. 
subpart D, Standards for Management of 
Uranium Byproduct Materials, pursuant 
to its authority under UMTRCA. 

The MOU marked the first step in a 
comprehensive scheme to ensure that all 
uranium mill tailings disposal piles are 
finally closed and in compliance with 
the 20 pCi/m 2 -8 flux standard as 
expeditiously as practicable, thereby 
protecting public health with an ample 
margin of safety. At the same time, the 
MOU responded to other important 
concerns. The MOU responded to 
Congress' goals of minimizing the 
burdens created by regulatory 
duplication and assuring that the 
regulated sites have the time they need 
to comply without jeopardizing public 
health. Tlie MOU addressed the related 
concern that this occur without holding 
a site owner or operator in violation for 
failing to meet what may be an 
impossible deadline, while also ensuring 
that compliance will occur as quickly as 
technologically feasible. This latter 
provision is essential in that it 
responded to the timing concern that 
was the basis for EPA’s 1989 decision to 
promulgate subpart T. In total, the MOU 
represents a commitment by EPA. NRC 
and the affected Agreement States to a 
course of conduct designed to finally, 
efficiently and comprehensively resolve 
the public health threats presented by 
the disposal of uranium mill tailings. 

B. Final Stay of Subpart T for Non- 
Operational NRC-Licensed Uranium 
Mill Tailings Disposal Sites 

EPA is today issuing a final rule to 
stay subpart T as it applies to NRC- 
licensees that are owners or operators 
of nonoperational uranium mill tailings 
disposal sites. The stay will remain in 
place pending the related rulemaking, 
pursuant to the authority of CAA section 
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112(d)(9), as amended, to rescind 
subpart T as it pertains to NRC- 
licensees. The stay will expire at the 
conclusion of this related rulemaking or 
on June 30,1994, whichever first occurs. 
The rulemaking which proposes to 
rescind subpart T is published 
elsewhere in today’s Federal Register. 
The authority for this proposal is 
provided by the general rulemaking 
provision at CAA section 301(a), as well 
as by section 112(d)(9), as amended. 

This entire action is being conducted in 
the context of, and pursuant to the 
agreements and commitments contained 
in the MOU entered into by EPA, NRC 
and the affected Agreement States. The 
MOU is designed to comprehensively 
and finally ensure that all non* 
operational uranium mill tailings 
disposal sites achieve final closure, 
including compliance with the 20 pCi/ 
m 2 -s flux standard, as expeditiously as 
practicable considering technological 
feasibility. This phrase means as quickly 
as possible considering: (1) The physical 
characteristics of the tailings and the 
site; (2) the limits of available 
technology; (3) the need for consistency 
with mandatory requirements of other 
regulatory programs; and (4) delays 
beyond the control of the licensee (e.g.. 
inclement weather). While this phrase 
does not preclude economic 
considerations, it also does not 
contemplate utilization of a cost benefit 
analysis in setting compliance 
schedules. In other words, the 
compliance schedules are to be 
developed consistent with the target set 
forth in the MOU as reasonably applied 
to the specific circumstances of each 
site. 

In section 112(d)(9), Congress 
authorized EPA to decline to regulate 
NRC licensees under section 112 in 
those instances where, after EPA, in 
consultation with the NRC, makes a 
finding that NRC regulation is sufficient 
to provide an ample margin of safety. 
Congress clearly intended to give EPA 
the discretion to relieve affected 
facilities from the burdens associated 
with parallel regulation when this would 
not adversely affect public health. Since 
EPA has concluded that a rulemaking 
under section 112(d)(9) to rescind 
subpart T for NRC-licensed sites is 
warranted, it would frustrate the clear 
purpose of section 112(d)(9) for EPA to 
permit subpart T to take effect for this 
subcategory during the pendency of the 
rulemaking concerning rescission. 
Accordingly, EPA is issuing a final rule 
to stay the effectiveness of subpart T for 
NRC-licensed sites while the rulemaking 
concerning rescission of subpart T for 


this category is pending, or until June 30, 
1994, whichever occurs first. 

C. Discussion of Comments and 
Response to Comment 

Although no public hearing was 
requested, two sets of written comments 
were submitted in response to the 
proposal to stay subpart T as applied to 
nonoperational uranium mill tailings 
disposal sites licensed by NRC or an 
affected NRC agreement State 
(collectively NRC-licensees). These 
comments—one in support and one in 
opposition to the proposed stay—have 
been evaluated by the Agency, and a 
summary and response is set forth 
below. However, there are aspects to 
these comments that are not directed at 
the proposed stay but instead go to the 
related proposal to rescind subpart T, 
published elsewhere in today's Federal 
Register. Those comments are not fully 
addressed here, although the proposal to 
rescind subpart T does provide some 
initial response which will be further 
addressed in the course of that 
rulemaking, which includes an 
opportunity for a public hearing and 
submission of additional comments. Still 
other comments, which are also not 
addressed here, seem directed to EPA’s 
earlier promulgation of subpart T, a 
rulemaking decision that is not being 
revisited by either this final stay or the 
proposed rescission. Indeed, those 
comments were made and responded to 
at the time the Agency promulgated 
subpart T, and have also been repeated 
in subsequent petitions to reconsider 
that action, which are pending before 
the Agency, but might become moot 
should subpart T ultimately be 
rescinded. 

Comment: EPA improperly relies on 
CAA section 112(d)(9) (enacted as part 
of the Clean Air Act Amendments of 
1990 (CAAA)) as authority to stay 
subpart T for NRC-licensees because 
section 112(d)(9) applies prospectively to 
future promulgations under the CAAA, 
not to such pre-existing NESHAPs as 
subpart T. 

Response: EPA disagrees with this 
comment, and instead believes that 
section 112(d)(9) applies to all CAA 
section 112 NESHAPs regulating NRC- 
licensees. The only language arguably 
supportive of the commenter’s 
interpretation of section 112(d)(9) is that 
the provision that instructs EPA that "no 
standard [i.e., NESHAPJ for radionuclide 
emissions from any category or 
subcategory of facilities licensed by the 
Nuclear Regulatory Commission (or 
Agreement State) is required to be 
promulgated under this section " 
(emphasis added). The commenter reads 


the clause "to be promulgated under this 
section" as limiting the provision to only 
NESHAPs promulgated under CAA 
section 112 as revised by the CAAA, as 
opposed to any NESHAP under CAA 
section 112 before enactment of the 
CAAA. As such, the commenter posits, 
the authority does not apply to such pre¬ 
existing NESHAPs as subpart T. We 
find this reading unpersuasive because 
it not mandated by the plain language of 
section 112(d)(9), and the context in 
which it was enacted as well as its 
legislative history argue for a contrary 
interpretation. 

By its plain terms, the phrase "under 
this section" applies to section 112 both 
as it existed before the CAAA and as it 
is now, not only, as the commenter 
would have it, to section 112 as 
amended by the CAAA. If Congress 
intended the narrow reading advocated, 
it logically would have referred only to 
the "Section 112 as amended" or to the 
CAAA generally. Moreover, although 
the sentence does refer to regulations 
"to be" promulgated, ordinarily a 
reference to future action, it is implicit 
that EPA is not required to regulate 
sources already adequately regulated by 
NRC, and therefore EPA should not 
have to implement and enforce existing 
regulations that are duplicative. 

In addition, the context in which 
section 112(d)(9) was enacted argues 
against the commenter’s prospective- 
only interpretation. At the time of the 
CAAA, the radionuclide NESHAPs that 
could be affected by this provision had 
already been promulgated (although 
some, including subpart T, had not yet 
taken effect) under the pre-existing 
version of CAA Section 112. An 
interpretation rendering section 
112(d)(9) inapplicable to those 
provisions would render section 
112(d)(9) meaningless at the time 
enacted. This is so even though EPA is 
authorized by the CAAA to 
repromulgate some (but not all) of the 
radionuclide NESHAPs under the 
amended version of section 112. Thus, 
under the commenter’s scheme, EPA 
could conceivably repromulgate under 
section 112 of the CAAA in order to 
afford itself of the authority of section 
112(d)(9) to not promulgate a NESHAP 
at all. However, we do not believe 
Congress intended this sort of elaborate 
rulemaking—repromulgation in order to 
authorize rescission—when it enacted 
section 112(d)(9), and in fact such a 
process ill serves the purpose of section 
112(d)(9) to avoid needless regulation. 

Finally, the legislative history of 
section 112(d)(9) also supports EPA’s 
view that the provision applies to 
radionuclide NESHAPs regulating NRC- 
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licensees no matter when promulgated. 
Section 112(d)(9) was crafted by Senator 
Simpson after an earlier provision was 
rejected. The rejected provision would 
have rescinded by operation of law all 
existing radionuclide NESHAPs as they 
apply to NRC-licensees, and prohibited 
any such future promulgations under 
section 112 as amended. Senator 
Simpson’s alternative amendment— 
section 112(d)(9)—replaced automatic 
rescission and future prohibition by 
granting EPA the authority to find by 
rule that the NRC regulatory program 
protects public health with an ample 
margin of safety and, thus, EPA 
regulation is unnecessary. In enacting 
this alternative, there is no reason 
whatsoever to believe that Congress 
abandoned the initial concern over 
existing NESHAPs; rather, there is 
nothing in the legislative history to 
suggest that Congress intended that the 
amendments apply only to future 
NESHAPS. Section 112(d)(9) remained 
primarily directed to existing NESHAPs 
as they were the ones generating the 
Immediate concern over duplicative 
regulation. 

For these reasons, EPA believes that 
section 112(d)(9) authorizes EPA to 
make the finding necessary to rescind 
NESHAPs promulgated under the 
authority of CAA section 112 as it 
existed prior to the CAAA. 

Comment: Because EPA has not made 
a finding that the regulatory program 
administered by NRC protects public 
health with an ample margin of safety, 
EPA should allow subpart T to remain 
"in effect” and not finalize the stay for 
NRC-licensees. 

Response: As a preliminary matter, it 
should be noted that subpart T is not 
currently, and has not yet been, 
functionally ”in effect" for NRC- 
licensees. This is because at the time it 
promulgated subpart T, EPA recognized 
that immediate compliance was 
impossible, and acted pursuant to its 
authority under then-existing CAA 
section 112 to waive compliance until 
December 15,1991, which is two years 
from the statutory effective date for 
existing sites. Thus, this stay maintains 
the status quo pending related 
rulemaking to rescind subpart T as the 
NRC-licensees. 

EPA believes this stay is authorized 
by CAA sections 301(a) and 112(d)(9), as 
amended, as it is a logical component to 
the implementation of the Congressional 
policy embodied in section 112(d)(9). 
Although the CAAA do not clearly 
establish all of the procedures to be 
followed by EPA in implementing 
section 112(d)(9) for previously 
promulgated NESHAPs. CAA section 
301(a), which was retained by the 


CAAA. does provide the Agency with 
general rulemaking authority to 
implement the provisions of the statute. 
Moreover, EPA is unwilling to attribute 
to Congress an intention that EPA 
proceed with implementation of subpart 
T on an interim basis even though EPA 
believes that the NRC regulatory 
program will protect public health with 
an ample margin of safety, and is 
commencing rulemaking to rescind 
subpart T as to NRC-licensees 
simultaneous with today's action on this 
stay. 

Given EPA’s tentative determination 
that the NRC regulatory program will 
protect public health with an ample 
margin of safety (which assumes the 
MOU is implemented as intended), an 
interpretation of section 112(d)(9) to 
prohibit such an interim stay would 
undermine the purpose of that provision 
to avoid needlessly duplicative 
regulation. Indeed, such an 
interpretation would force all facilities 
affected by a previously promulgated 
NESHAP to make all of the expenditures 
necessary to demonstrate compliance, 
or negotiate a compliance schedule in 
the context of a judicial or 
administrative enforcement action, at 
the same time EPA is conducting 
rulemaking designed to provide relief 
from just that duplicative regulation. 

EPA is not prepared to presume that 
Congress intended this potential waste 
of administrative and judicial resources, 
or that it intended that section 112(d)(9) 
would provide meaningful regulatory 
relief only in the case of future 
NESHAPs. 

Comment: Even if section 112(d)(9) 
authorizes a stay in certain 
circumstances, that authority may not 
be exercised here because EPA has not 
even tentatively found the existing NRC 
regulatory program protective of public 
health with an ample margin of safety. 

Response: EPA believes the 
commenter misreads EPA’s proposal 
and the authority provided by section 
112(d)(9). Section 112(d)(9) authorizes 
rescission if EPA finds, by rule, that the 
NRC’s "regulatory program" will protect 
public health with an ample margin of 
safety. The commenter narrowly 
construes that term to argue that 
because the actions contemplated by the 
MOU between EPA, NRC and the 
affected Agreement States have not yet 
concluded (e.g., license amendments to 
incorporate closure schedules), NRC's 
regulatory program is currently 
deficient. 

EPA takes a broader view, however, 
determining instead that the MOU itself 
provides a basis for finding NRC’s 
regulatory program protective of public 
health with an ample margin of safety. 


although the ongoing validity of that 
determination assumes that the MOU 
will be implemented as contemplated. In 
contrast to the commenter's 
characterization, EPA does tentatively 
find that the current NRC "regulatory 
program” as supplemented by the MOU 
satisfies section 112(d)(9), although it 
conditions its final determination upon 
the MOU’s full implementation. In this 
way, subpart T will not be finally 
rescinded until the changes called for by 
the MOU are binding on and 
enforceable against the licensees. 

This stay is an inextricable part of the 
MOU. The complication and needless 
duplication that would result should 
subpart T be allowed to go into effect 
(e.g., administrative, judicial and citizen 
enforcement actions) could unduly 
interfere with NRC’s implementation of 
the other aspects of its regulatory 
program as modified by the remainder 
of the MOU. In contrast EPA does not 
believe the stay will in any way 
interfere with the requirement that 
public health be protected with an 
ample margin of safety. Thus, while EPA 
believes it prudent to withhold final 
rescission of subpart T as to NRC- 
licensees until the MOU is implemented, 
this stay pending implementation is a 
reasonable exercise of the Agency’s 
authority under section 112(d)(9). 

Alternatively, even if the commenter 
is correct that EPA may not find that the 
NRC program protects public health 
with an ample margin until the MOU is 
fully implemented, EPA believes it is 
still authorized by section 112(d)(9) to 
stay Subpart T in the interim. In EPA’s 
view, the fact that NRC is committed 
under the MOU to expeditiously 
implement a regulatory program that 
protects public health with an ample 
margin justifies EPA staying Subpart T 
as to NRC-licensees pending this 
process. Of course, should EPA become 
persuaded that NRC has abandoned the 
objectives and commitments set forth in 
the MOU, then EPA should take action 
to assure that subpart T is effective as to 
NRC-licensees. This may occur during 
the period of the stay, which expires by 
its own terms in two-and-a-half years 
(June 30,1994), or even after rescission 
of subpart T through proceedings to 
reconsider the section 112(d)(9) finding. 
As to this latter course, EPA has 
included in its proposal to rescind 
subpart T a variety of procedural and 
substantive mechanisms designed to 
assure that if the MOU is not effectively 
implemented, subpart T will be 
reinstated. 

Comment This stay is inappropriate 
because the NRC regulatory program 
does not resolve the timing concern that 






Federal Register / Vol. 56, No. 251 / Tuesday, December 31, 1991 / Rules and Regulations 67541 


led EPA to promulgate subpart T in the 
first place. This timing problem is also 
not addressed by the MOU because {1} 
the MOU affects only existing 
nonoperational disposal sites, not those 
that will become nonoperational in the 
future, and (2) the MOU allows NRC to 
retain the authority to waive timely 
compliance with the 20 pCi/m 2 —s flux 
standard for economic reasons, which 
would not be allowed under the CAA. 

Response: It is true that EPA initially 
promulgated Subpart T because the 
existing NRC regulatory program did not 
require that uranium mill tailings 
disposal sites expeditiously comply with 
the 20 pCi/m 2 —8 flux standard. 
However, EPA believes that the MOU 
fully addresses this concern. The MOU 
calls for NRC to assure that compliance 
with the 20 pCi/m*—s standard occur as 
“expeditiously as practicable 
considering technological feasibility.** 
The MOU states an overriding objective 
that existing sites achieve compliance 
by December 31.1997, and that sites that 
become nonoperational in the future 
comply within seven years of becoming 
nonoperational. To this end. the MOU 
directs that NRC immediately 
commence soliciting reclamation plans 
for incorporation into licenses to set 
forth enforceable compliance schedules. 
This process has already begun. 

Because the MOU fully addresses the 
timing concern, EPA believes it has the 
authority to stay subpart T as the MOU 
is implemented. The commenter*s 
concern that the MOU does not speak to 
sites that become nonoperational in the 
future is unfounded. In fact, the MOU is 
explicit that newly nonoperational sites 
will also have to comply with the 20 
pCi/m 2 —s standard as expeditiously as 
practicable considering technological 
feasibility. Although this requirement 
can not be the immediate subject of 
reclamation plans or licenses for those 
sites since by definition, they are not yet 
nonoperational, the MOU does call for 
EPA to modify its existing general 
UMTRCA regulations to codify this 
requirement. Once this occurs NRC will, 
in all probability, have to amend its 
implementing criteria to reflect the 
regulatory change. 

As to its final point, the commenter is 
correct that the NRC has authority under 
the AEA to waive for economic reasons 
strict compliance with the dual 
requirement that sites meet the 20 pCi/ 
m 2 -s standard as expeditiously as 
practicable considering technological 
feasibility. However, the full exercise of 
this authority is not contemplated by the 
MOU, and thus if this authority is used 
in a manner inconsistent with purposes 
and objectives of the MOU. EPA will not 


rescind subpart T, and this stay will 
expire. Also, if the waiver authority is 
used after subpart T is rescinded, the 
proposal includes procedural and 
substantive provisions designed to 
facilitate reconsideration of the 
rescission and possible reinstatement of 
subpart T. These results flow from the 
meaning of “expeditiously as 
practicable considering technological 
feasibility,” as defined in today’s 
simultaneous proposal to rescind 
subpart T as to NRC-licensees, which is 
consistent with the CAA: Costs play a 
very limited role, and utilization of a 
cost-benefit analysis in setting 
compliance schedules is not 
contemplated. 

Comment: This stay, coupled with the 
compliance waiver, means that subpart 
T sites have had four-and-a-half years to 
comply with the section 112 
requirement, a schedule that is 
inconsistent with the CAA. 

Response: EPA agrees that the 
existing uranium mill tailings disposal 
sites have had more time to comply with 
the 20 pCi/m*-s standard than was 
contemplated by CAA section 112 as it 
existed prior to the CAAA. This is a 
function not of regulatory leniency, 
however, but instead of the physical 
reality of these sites. Unlike the typical 
source regulated under CAA section 112, 
where a regulatory option includes 
downsizing or shut-down. these sites are 
already shut down and a variety of time- 
consuming physical changes must occur 
(e.g., drying of the tailings) before 
compliance may be achieved. Indeed, 
these realities were addressed by 
Congress in enacting the CAAA, and 
special provisions were inserted at 
section 112(i)(3) that would allow these 
sites up to seven years to achieve 
compliance if EPA determined to 
repromulgate (or, perhaps, retain) 
subpart T. Moreover, in the context of 
negotiating compliance agreements with 
EPA, which is what would occur if 
subpart T went into effect for NRC- 
licensees, EPA would negotiate 
compliance schedules consistent with 
the “expeditiously as practicable 
considering technological feasibility” 
schedule committed to by NRC. 
However, in so doing and unlike NRC, 
EPA would be in the disadvantageous 
position of not being the regulatory 
agency involved in all other aspects of 
final closure of these sites. For these 
reasons, EPA believes the compliance 
schedules and regulatory requirements 
contemplated by the MOU reflect of 
physical reality and are consistent with 
what would result under subpart T, and 
as such are authorized by section 
112(d)(9). 


Comment: One commenter favored 
and one opposed EPA’s authority to stay 
subpart T as to NRC-licensees for ninety 
days under CAA section 307(d)(7)(B). 
The commenter that opposed EPA’s 
authority also argued that EPA lacks 
stay authority under section 301(a). The 
commenter that favored section 
307(d)(7)(B) authority also argued that 
EPA has additional authority under APA 
section 10(d) (5 U.S.C. 705(d)). 

Response: EPA believes this stay is 
authorized by section 112(d)(9) and 
301(a), and does not rely upon the 
authority of section 307(d)(7)(B) or APA 
section 10(d). Nevertheless, upon initial 
reflection, the Agency does not find any 
statutory bar to its ability to utilize these 
alternative authorities. In this regard, 
EPA does not find persuasive the 
comment that EPA lacks authority 
because the referenced provisions are of 
a “general” nature, and more specific 
savings and statutory stay provisions 
exist to bar their application in this 
context. Thus, should litigation 
regarding this stay result. EPA reserves 
the right to present these authorities as 
alternatives. Finally, as to section 
301(a), the Agency likewise does not 
find persuasive the argument that its 
general applicability is excluded from 
this context because of the allegedly 
more specific savings and statutory stay 
provisions. In EPA’s view, those 
provisions either serve a separate 
purpose or function to do by operation 
of law what EPA is here doing by 
rulemaking. As such, they do not 
preclude EPA’s utilization of section 
301(a), in conjunction with section 
112(d)(9), in this context. 

Comment: The proposed stay of 
subpart T for NRC-licensees should be 
finalized because subpart T should not 
have been promulgated in the first place 
given (1) the impossibility of 
compliance, and (2) the regulatory 
scheme under UMTRCA. 

Response: While EPA is today 
finalizing the subpart T stay for NRC- 
licensed uranium mill tailing disposal 
sites, it is not revisiting its earlier 
decision to promulgate subpart T. 

Comment: EPA is slightly mistaken in 
stating, alternatively, that “many” or 
“some” existing uranium mill tailings 
disposal sites could not meet the 
December 15,1991, compliance deadline 
under subpart T. In fact, no sites could 
meet that date. In addition, EPA 
misspeaks when it states that “some 
piles have remained uncovered for 
decades emitting radon.” The 
commenter states “In fact, virtually all 
of the sites ♦ • # were conducting 
operations until the early or mid-1980s”. 
Thus it is true only of operational piles 
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and is not evidence of any failure of 
NRC’s regulatory program. 

Response : EPA is not revisiting its 
decision to promulgate subpart T in 
regard to either of these points. As to the 
first point, in claiming that no sites can 
come into compliance with subpart T. 
the conimenter fails to mention two 
NRC-licensed piles, Edgemont and Ray 
Point, have already come into 
compliance. In addition, many piles 
designated as Title I piles have achieved 
closure under the DOE program. 

As to the second point relating to 
decades of radon emission, EPA 
reaffirms its observation that in fact 
some currently nonoperational disposal 
sites have emitted radon for decades. 
The commenter’s statement that 
virtually all sites were conducting 
operations until the early or mid-1980s 
acknowledges that "some” were not. 
Furthermore many of the DOE Title I 
piles have emitted radon for decades. 

It is worth noting, however, that 
whether the currently nonoperational 
sites were operational during some or 
most of that period is not of 
consequence to the health risk identified 
by EPA in promulgating Subpart T, 
which is not being revisited here. This 
point is emphasized by EPA’s 
promulgation of Subpart W at the same 
time it promulgated subpart T. Subpart 
W regulates operational disposal sites to 
ensure that their emissions also will not 
exceed 20 pCi/m 2 -s; this stay does not 
affect Subpart W. 

Comment: The discussion of the MOU 
in the preamble to the proposed stay 
may create confusion. By referring to 
"final closure" it suggests total site 
closure (e.g., groundwater restoration), 
when in fact radon control is all that is 
addressed by the MOU. 

Response: EPA agrees that the MOU 
is directed only to compliance with the 
20 pCi/m 2 -s flux standard. 

Comment: EPA should take steps to 
amend the MOU in certain respects. 

Response: EPA believes the MOU is 
sufficient as executed and does not 
currently intend any revisions. The 
concerns underlying the changes 
requested, however, are being 
addressed to the extent appropriate in 
the rulemaking proposing to rescind 
subpart T. 

List of subjects in 40 CFR Part 61 

Air pollution control, Hazardous 
materials, Asbestos. Beryllium, Mercury, 
Vinyl Chloride, Benzene. Arsenic, and 
Radionuclides. 


Dated: December 19.1991. 

William K. Reilly, 

Administrator. 

For all of the reasons given in the 
preamble, part 61 of title 40 of the Code 
of Federal Regulations is amended to 
read as follows: 

PART 61[AMENDED! 

1. The authority citation for part 61 
continues to read as follow's: 

Authority: 42 U.S.C. 7401.7412. 7414. 7416, 
7601. 

2. Section 61.220 of subpart T of part 61 is 
amended by designating the current text as 
paragraph (a) and by adding paragraph (b) to 
read as follows: 

§ 61.220 Designation of facilities. 

• • • * * 

(b) The effective date for subpart T is 
stayed for owners and operators of all 
sites that are used for the disposal of 
tailings, commonly referred to as 
uranium mills and their associated 
tailings, that are regulated under Title II 
of the Uranium Mill Tailings Control Act 
of 1978, until the date on which EPA 
takes final action concerning its 
proposal to rescind subpart T for owners 
and operators of all sites that are used 
for the disposal of tailings that are 
regulated under title II of the Uranium 
Mill Tailings Control Act of 1978, 
pursuant to section 112(d)(9) of the 
Clean Air Act, as amended, as 
published on (date of this publication), 
or June 30,1994, whichever first occurs. 
EPA will publish any such final action in 
the Federal Register. 

1FR Doc. 91-30833 Filed 12-30-91; 8:45 ami 

BILLING CODE 6560-50-M 


DEPARTMENT OF TRANSPORTATION 

Research and Special Programs 
Administration 

49 CFR Part 173 

[Docket No. HM-198A; Arndt. No. 173-227) 
RIN 2137-AB31 

Elevated Temperature Materials 

agency: Research and Special Programs 
Administration (RSPA), DOT. 
action: Final rule; delay of compliance 
dates. 

summary: RSPA is delaying the 
compliance dates for certain provisions 
of a final rule concerning elevated 
temperature materials and clarifying the 
effective date of this final rule in 
conjunction with the final rule published 
December 21.1990, under Docket HM- 


181. This action is in response to 
numerous petitions asking RSPA to 
delay the compliance dates contained in 
the rule to allow affected entities 
sufficient time to come into compliance 
with the new requirements and to 
provide RSPA additional time to review 
petitions for reconsideration received in 
response to the final rule. RSPA will 
respond to other petitions for 
reconsideration in a separate document. 

dates: Effective date: These 
amendments are effective March 30, 

1992. However, compliance with the 
regulations as amended herein is 
authorized as of October 30,1991. 

FOR FURTHER INFORMATION CONTACT: 

Beth Romo, Office of Hazardous 
Materials Standards, (202) 366-^488, or 
James K. O’Steen, Office of Hazardous 
Materials Technology, (202) 366-4545, 
U.S. Department of Transportation, 400 
Seventh Street SW. Washington. DC 
20590-0001. 

SUPPLEMENTARY INFORMATION: On 

October 2,1991, RSPA published a final 
rule (Docket HM-198A; 56 FR 49980) 
amending the Hazardous Materials 
Regulations (HMR; 49 CFR parts 171- 
180) to regulate materials which pose a 
hazard due to their being offered for 
transportation or transported at 
elevated temperatures. The final rule 
established requirements to 
communicate the hazards of these 
elevated temperature materials by 
means of marking, shipping papers and 
placarding, and to prescribe packaging 
requirements for these materials. Based 
on the petitions received, RSPA finds it 
impracticable to take action and 
respond to certain substantive issues 
discussed in the petitions within the 90- 
day period prescribed by 49 CFR 
106.37(b). In addition, RSPA has 
received requests from six petitioners, 
representing cargo tank manufacturers 
and shippers, to delay the effective date 
of the final rule. The petitioners stated 
that additional time is needed for newly- 
regulated entities to come into 
compliance with the new requirements. 
Delaying certain compliance dates 
allows RSPA an opportunity to more 
thoroughly study issues raised in the 
petitions for reconsideration and to 
prepare an appropriate response. 

Clarification of Effective Date 

This final rule is effective March 30, 
1992. However, under the transition 
provisions of the Docket HM-181 final 
rule, as revised on December 20,1991 (56 
FR 66124), in § 171.14 (b)(3) and (b)(4). 
classification and hazard 
communication requirements may be 
delayed until October 1,1993. except for 
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placarding requirements which may be 
delayed until October 1,1994. 

Summary of Compliance Dates 

October 30.1991: Compliance with the 
regulations is authorized. 

October 1.1993: Authorized 
packagings in service prior to October 1. 
1993. and not in full compliance with 
§ 173.247(b). may continue to be used for 
up to 20 years from their date of 
manufacture. All packagings 
manufactured after this date must be in 
compliance with the packaging 
standards contained in § 173.247(b). 

March 30.1995: All authorized 
packagings must conform to closure 
requirements contained in 
§ 173.247(b)(2). Packagings used for 
transportation of asphalt or bitumen 
also must be in conformance with 
§ 173.247 (b)(5) and (b)(6). 

Administrative Notices 

A. Executive Order 12291 

This final rule has been reviewed 
under the criteria specified in 5 1(b) of 
Executive Order 12291 and (1) is 
determined not to be a major rule; (2) is 
determined not to be a significant rule 
under the regulatory procedures of the 
Department of Transportation (44 FR 
11034); and (3) does not require a 
Regulatory Impact Analysis, or an 
environmental impact statement under 
the National Environmental Policy Act 
(42 U.S.C., 4321 et seq.) This final rule 
does not impose additional requirements 
and has the net result of reducing costs 
imposed under the final rule published 
in the Federal Register on October 2. 
1991. without reducing safety (56 FR 
49960). The original regulatory 
evaluation of the final rule was not 
modified because this final rule does not 
impose additional requirements and 


does not make substantive changes to 
the final rule. That document is 
available for review in the docket. 

B. Executive Order 12612 

This action has been analyzed in 
accordance with Executive Order 12612 
(“Federalism”). It has no substantial 
direct effect on the States, on the current 
Federal-State relationship, or the current 
distribution of power and 
responsibilities among levels of 
government. Thus this final rule 
contains no policies that have 
Federalism implications, as defined in 
Executive Order 12612. and no 
Federalism Assessment is required. 

C. Impact on Small Entities 

Based on available information, I 
certify that the changes in this rule will 
not have a significant economic impact 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A regulatory flexibility 
analysis prepared for the October 2, 

1991 final rule is available for review in 
the docket. 

D. Paperwork Reduction Act 

This amendment imposes no changes 
to the information collection and 
recordkeeping requirements contained 
in the October 2,1991 final rule, which 
was approved by the Office of 
Management and Budget (OMB) under 
the provisions of 44 U.S.C. chapter 35 
under OMB control number 2137-0034 
(expiration date: June 30,1992). 

E. Regulatory Information Number 
(RIN) 

A regulatory information number 
(RIN) is assigned to each regulatory 
action listed in the Unified Agenda of 
Federal Regulations. The Regulatory 
Information Service Center publishes 


the Unified Agenda in April and 
October of each year. The RIN number 
contained in the heading of this 
document can be used to cross-reference 
this action with the Unified Agenda. 

List of Subjects in 49 CFR Part 173 

Hazardous materials transportation, 
Packaging and containers. Radioactive 
materials, Reporting and recordkeeping 
requirements. Uranium. 

In consideration of the foregoing. 49 
CFR part 173, as amended in the final 
rule published October 2,1991 (56 FR 
49989). is further amended as follows: 

PART 173—SHIPPERS—GENERAL 
REQUIREMENTS FOR SHIPMENTS 
AND PACKAGINGS 

1. The authority citation for part 173 
continues to read as follows; 

Authority: 49 App. U.S.C. 1803,18Q4.1805, 
1806,1807.1808.1817; 49 CFR part 1. unless 
otherwise noted. 

§173.247 (Amended] 

2. In § 173.247, as added on page 
49989. the following changes are made: 

a. In paragraph (c)(5). the date “March 
30,1993” is revised to read “October 1. 
1993”. 

b. In paragraph (d)(2), the date "March 
30,1993” is revised to read “March 30, 
1995”. 

c. In paragraphs (d)(3) and (d)(4). the 
date “March 30.1993” is revised to read 
“October 1,1993” both places it appears. 

Issued in Washington. DC on December 24, 
1991, under authority delegated in 49 CFR 
part 1. 

Douglas B. Ham. 

Deputy Administrator, Research and Special 
Programs Administration. 

[FR Doc. 91-31184 Filed 12-30-91; 8:45 am| 

BILUNG CODE 4910-*0-H 
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This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 

I No. LS-91-007] 

7 CFR Parts 53 and 54 

Standards for Grades of Lamb, 
Yearling Mutton, and Mutton 
Carcasses and Standards for Grades 
of Slaughter Lambs, Yearlings, and 
Sheep 

AGENCY: Agricultural Marketing Service 
(AMS), USDA. 

action: Proposed Rule: extension of 
comment period. 

summary: On November 20,1991. the 
Agricultural Marketing Service (AMS) 
published a proposed rule (56 FR 58518) 
to amend the official U.S. standards for 
grades of lamb, yearling mutton, and 
mutton carcasses and the related 
standards for grades of slaughter ovines. 
At the request of sheep producers, the 
Department developed a proposal to 
revise the yield grade standards for 
ovine carcasses in recognition that 
many of the labs being produced today 
are too fat to meet the desires of 
consumers for lean meat products. 
Therefore, AMS proposed to revise the 
official U.S. standards for grades of 
lamb, yearling mutton, and mutton 
carcasses (and the related standards for 
grades of slaughter lambs, yearlings, 
and sheep) to: (1) Require that ovine 
carcasses be identified for both quality 
and yield grade when officially graded: 
(2) require that most of the kidney and 
pelvic fat be removed from ovine 
carcasses prior to grading: (3) shift and 
narrow that fat thickness range in each 
yield grade: and (4) eliminate 
consideration of leg conformation score 
in determining the yield grade. AMS is 
extending the comment period to 
January' 21,1992, because the Western 
States Meat Association requested 
additional time to evaluate the proposal 
and file comments. 


dates: Comments must be received by 
January 21,1992. 

addresses: Comments must be 
submitted in duplicate, signed, include 
the address of the sender, and should 
bear reference to page number 58518 of 
the November 20,1991, issue of the 
Federal Register. The comments should 
include definitive information which 
explains and supports the sender’s 
views. Send comments to: Herbert C. 
Abraham; Livestock and Meat 
Standardization Branch; Livestock and 
Seed Division; AMS-USDA; Room 2603- 
South Building; P.O. Box 96456, 
Washington. DC 20090-6456. 

Comments will be available for public 
inspection during regular business hours 
in room 2603-South Building; 14th Street 
and Independence Avenue. SW.: 
Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 

Herbert C. Abraham, Livestock and 
Meat Standardization Branch—202/720- 
4486. 

SUPPLEMENTARY INFORMATION: On 

November 20,1991, AMS published a 
proposed rule in the Federal Register (56 
FR 58518-58526) to amend the official 
U.S. standards for grades of lamb, 
yearling mutton, and mutton carcasses 
(7 CFR part 54) and the related 
standards for grades of slaughter ovines 
(7 CFR part 53). The Department was 
requested by sheep producers to revise 
the yield grade standards for ovine 
carcasses in recognition that many of 
the lambs being produced today are too 
fat to meet the desires of consumers for 
lean meat products. Their feeling was 
that a revised yield grading system, 
which would be widely used by the 
lamb industry, is essential to ensure the 
efficient production and marketing of 
the type of lamb products consumers 
want. The Department agreed to 
propose such revisions. Therefore, AMS 
proposed to revise the official U.S. 
standards for grades of lamb, yearling 
mutton, and mutton carcasses (and the 
related standards for grades of slaughter 
lambs, yearlings, and sheep) to: (1) 
Require that ovine carcasses be 
identified for both quality and yield 
grade when officially graded; (2) require 
that most of the kidney and pelvic fat be 
removed from ovine carcasses prior to 
grading; (3) shift and narrow the fat 
thickness range in each yield grade; and 
(4) eliminate consideration of leg 


conformation score in determining the 
yield grade. 

The origninal comment period was 
scheduled to close on December 20, 

1991. However, the Western States Meat 
Association requested addtional time to 
evaluate the proposal and file 
comments. AMS has reviewed the 
matter and determined that there is 
sufficient justification for extending the 
comment period until January 21,1992. 

Done at Washington. DC, on December 24. 
1991. 

Daniel Haley. 

Administrator. 

(FR Doc. 91-31234 Filed 12-30-91, 8:45 am] 

BILLING CODE 3410-02-M 


7 CFR Part 985 
(FV-91-439PR) 

Spearmint Oil Produced in the Far 
West; Salable Quantities and Allotment 
Percentages for the 1992-93 Marketing 
Year, and Amendment of the 
Administrative Rules and Regulations 

agency: Agricultural Marketing Service, 
USDA. 

action: Proposed rule. 

summary: This proposed rule invites 
comments on changes to the 
administrative rules and regulations of 
the Far West spearmint oil marketing 
order. This action would: (1) Establish 
the quantity of spearmint oil produced 
in the Far West, by class, that may be 
purchased from or handled for 
producers by handlers during the 1992- 
93 marketing year, which begins on June 
1, 1992; and (2) amend the order’s 
regulations, for the 1992-93 and 1993-94 
seasons, to provide that the one half of 
one percent of the additional allotment 
base available each year for distribution 
to existing producers be issued first to 
growers who apply and who have under 
3,000 pounds of base. The first part of 
this action is taken in order to avoid 
extreme fluctuations in supplies and 
prices and thus help to maintain 
stability in the spearmint oil market. The 
second part of this action is proposed 
because an allotment level of 3,000 
pounds is considered to be a better 
measure of the minimum economic 
enterprise level required for spearmint 
oil production. These changes were 
rpcommended bv the Spearmint Oil 
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Administrative Committee (Committee), 
the agency responsible for local 
administration of the order. 
dates: Comments must be received by 
January 30, 1992. 

addresses: Interested persons are 
invited to submit written comments 
concerning this proposed rule. 

Comments must be sent in triplicate to 
the Docket Clerk, Fruit and Vegetable 
Division, AMS, USDA, room 2525, South 
Building, P.O. Box 96456, Washington. 
DC 20090-6456. Comments should 
reference the docket number and the 
date and page number of this issue of 
the Federal Register and will be made 
available for public inspection in the 
Office of the Docket Clerk during regular 
business hours. 

FOR FURTHER INFORMATION CONTACT: 

Christian Nissen, Marketing Specialist, 
Marketing Order Administration Branch, 
Fruit and Vegetable Division, AMS. 
USDA, room 2525-S, P.O. Box 96456, 
Washington, DC 20090-6456; telephone: 
(202) 720-1754. 

SUPPLEMENTARY INFORMATION: This 
proposed rule is issued under Marketing 
Order No. 985 (7 CFR part 985), 
regulating the handling of spearmint oil 
produced in the Far West. The order is 
effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674). hereinafter 
referred to as the Act. 

This proposed rule has been reviewed 
by the U.S. Department of Agriculture 
(Department) in accordance with 
Departmental Regulation 1512-1 and the 
criteria contained in the Executive 
Order 12291 and has been determined to 
be a "non-major" rule. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
action on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 

Thus, both statutes have small entity 
orientation and compatibility. 

The Far West spearmint oil industry is 
characterized by primarily small 
producers whose farming operations 
generally involve more than one 
commodity and whose income from 
farming operations is not exclusively 
dependent on the production of 
spearmint oil. The production of 


spearmint oil is concentrated in the Far 
West, primarily Washington, Idaho, and 
Oregon (part of the area covered under 
the marketing order). Spearmint oil is 
also produced in the Midwest. The 
production area covered by the 
marketing order normally accounts for 
more than 75 percent of U.S. production 
of spearmint oil annually. 

The Committee reports that there are 
approximately 9 handlers and 253 
producers of spearmint oil under the 
marketing order for spearmint oil 
produced in the Far West. Of the 253 
producers, 160 producers hold "Class I" 
(Scotch) oil allotment base, and 136 
producers hold "Class III" (Native) oil 
allotment base 

Small agricultural producers have 
been defined by the Small Business 
Administration (13 CFR 121.601) as 
those having annual receipts of less than 
$500,000, and small agricultural service 
Firms are defined as those whose annual 
receipts are less than $3,500,000. The 
majority of Far West spearmint oil 
producers and handlers may be 
classified as small entities. 

This proposed rule invites comments 
on changes to the administrative rules 
and regulations of the Far West 
spearmint oil marketing order. 

The salable quantities and allotment 
percentages were unanimously 
recommended by the Committee at its 
October 9.1991, meeting. 

The First part of this proposed rule 
would establish salable quantities of 
934,523 pounds and 1.033,161 pounds, 
respectively, for Scotch and Native 
spearmint oils produced in the Far West 
and an allotment percentage of 54 
percent for both Scotch and Native 
spearmint oils produced in the Far West. 
This action would limit the amount of 
spearmint oil that may be purchased 
from or handled for producers by 
handlers, during the 1992-93 marketing 
year, which begins on June 1,1992. 
Salable quantities and allotment 
percentages have been placed into effect 
each season since the order’s inception 
in 1980. 

The amounts recommended for sale 
reflect moderate and steady increases in 
trade demand for both Scotch and 
Native spearmint oil over the past four 
years. Based on available information, 
the Committee indicates that trade 
demand is likely to be near the average 
of the last three years for the 1992-93 
marketing year. 

The proposed salable quantities are 
not expected to cause a shortage of 
spearmint oil supplies. Any 
unanticipated or additional market 
needs which may develop for spearmint 
oil can be satisFied by an increase in the 
salable quantity which producers can 


fill with reserve stocks. The estimated 
reserve pools for Class I and Class III 
spearmint oil stand at 176,479 pounds 
and 232,625 pounds, respectively. Both 
Scotch and Native spearmint oil 
producers who produce more than their 
annual allotments during the 1992-93 
season may transfer such excess 
spearmint oil to a producer with 
spearmint oil production less than his or 
her annual allotment. 

This proposed regulation, if adopted, 
would be similar to those which have 
been issued in prior seasons. Costs to 
producers and handlers resulting from 
this proposed action are expected to be 
offset by the benefits derived from 
improved returns. 

The proposed salable quantity and 
allotment percentage for each class of 
spearmint oil for the 1992-93 marketing 
year, which begins on June 1.1992, is 
based upon recommendations of the 
Committee and the following data and 
estimates: 

(1) "Class I" (Scotch) Spearmint Oil 

(A) Estimated carryin on June 1, 

1992—105.978 pounds. 

(B) Estimated trade demand (domestic 
and export) for the 1992-93 marketing 
year—1,000,000 pounds. 

(C) Recommended desirable carryout 
on May 31,1993—0 pounds. 

(D) Salable quantity required from 
1992 regulated production—894,022 
pounds. 

(E) Total allotment bases for Scotch 
oil for the 1992-93 marketing year— 
1.730,598 pounds. 

(F) Computed allotment percentage— 
51.7 percent. 

(G) Recommended allotment 
percentage—54 percent. 

(H) The Committee’s recommended 
salable quantity—934,523 pounds. 

(2) "Class III" (Native) Spearmint Oil 

(A) Estimated carryin on June 1. 
1992—49,066 pounds. 

(B) Estimated trade demand (domestic 
and export) for the 1992-93 marketing 
year—1,075,000 pounds. 

(C) Recommended desirable carryout 
on May 31,1993—0 pounds. 

(D) Salable quantity required from 
1992 production—1,025,934 pounds. 

(E) Total allotment bases for Native 
oil—1.913.262 pounds. 

(F) Computed allotment percentage— 
53.6 pounds. 

(G) Recommended allotment 
percentage—54 percent. 

(H) The Committee's recommended 
salable quantity—1,033,161 pounds. 

The salable quantity is the total 
quantity of each class of oil which 
handlers may purchase from or handle 
on behalf of producers during a 
marketing year. Each producer is 
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allotted a share of the salable quantity 
by applying the allotment percentage to 
the producer's allotment base for the 
applicable class of spearmint oil. 

The establishment of these salable 
quantities and allotment percentages 
would allow for anticipated market 
needs based on historical sales, changes 
and trends in production and demand, 
and information available to the 
Committee. Adoption of this proposed 
rule would provide spearmint oil 
producers with information on the 
amount of oil which should be produced 
for next season. 

The second change recommended by 
the Committee and included in this 
proposed rule would amend 
§ 985.153(c)(2) of the order’s 
Administrative Rules and Regulations 
by revising the procedures for issuing 
additional allotment base to existing 
producers. The authority for this action 
is contained in 3 985.53(d)(3) of the order 
which prescribes that the Committee 
may, with the approval of the Secretary, 
establish rules and regulations to be 
used for determining the distribution of 
additional allotment base. In 
establishing such rules, the Committee is 
required to take into account the 
minimum economic enterprise 
requirements for spearmint oil 
production, the applicant's ability to 
produce spearmint oil, the area where 
the spearmint oil will be produced, and 
other economic and marketing factors. 

This amendment of the procedures for 
issuing additional allotment base would 
provide that, for a period of two years 
for Class 1 oil and Class III oil, existing 
small producers would be given priority 
when applying for additional allotment 
base. This amendment is intended to 
help small producers increase their 
supply of spearmint oil to a level which 
will approximate the minimum 
economic enterprise level required for 
spearmint oil production. Additionally, 
this rule would provide that such 
additional allotment cannot be used to 
replace allotment which a producer has 
transferred. 

Section 985.53(d)(1) of the order 
provides for an amount equal to no more 
than 1 percent of the total allotment 
base for each class of oil to be issued 
annually and distributed equally as 
additional allotment base to both new 
and existing producers. This rule would 
provide that the Vi percent of the 
additional allotment base, available to 
existing producers for the 1992-93 and 
1993-94 seasons, w ould be issued first to 
small producers who apply. Existing 
producers applying for additional Class 
I or Class Ill allotment base with less 
than 3,000 pounds of base as of June 7, 
1990, would be issued sufficient 


additional allotment base over a tw f o 
year period (1992-93 and 1993-94) to 
bring them up to a level not to exceed 
3,000 pounds. 

This action is similar to a previous 
rule which provided that for the 1987-88 
and 1988-89 seasons, additional 
allotment base would be issued to 
existing producers applying for 
additional spearmint oil allotment base 
with less than 2,000 pounds of Class I 
base or 2,200 pounds of Class Ql oil. In 
the 1989-90 and 1990-91 seasons, 
additional allotment bases were 
distributed equally to those existing 
producers requesting additional base 
who could demonstrate the ability to 
produce additional oil. 

The Committee has recommended this 
action because an allotment level of 
3,000 pounds is considered to be a better 
measure of the minimum economic 
enterprise level required for spearmint 
oil production. The Committee believes 
increasing the minimum allotment base 
of small producers would allow more of 
them to remain producers and would 
assure that there will continue to be a 
broad base of production. 

The Committee has estimated that 55 
producers of Class I oil. and 30 
producers of Class III oil would be 
eligible for additional allotment base 
under the amendment. If there is any 
additional allotment available for either 
class during the 1992-93 or 1993-94 
seasons, such amounts would be 
distributed equally among the other 
existing producers who apply. 

Based on available information, the 
Administrator of the AMS has 
determined that the issuance of this 
proposed rule would not have a 
significant economic impact on a 
substantial number of small entities. 

The information collection 
requirements contained in the 
regulations that would be amended by 
this proposed action have been 
previously approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB No. 0581-0065. 

A 30-day comment period is provided 
to allow interested persons to respond 
to this proposal. All written comments 
received within the comment period will 
be considered before a final 
determination is made on this matter. 

List of Subjects in 7 CFR Part 985 

Marketing agreements, Oils and fats. 
Reporting and recordkeeping 
requirements, and Spearmint oil. 

For the reasons set forth in the 
preamble, 7 CFR part 985 is proposed to 
be amended as follows: 


PART 985—MARKETING ORDER 
REGULATING THE HANDLING OF 
SPEARMINT OIL PRODUCED IN 1 HE 
FAR WEST 

1. The authority citation for 7 CFR 
part 985 continues to read as follows: 

Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 801-674. 

2. A new $ 985.211 is added to read as 
follows: 

Note.—This section, if adopted, will not 
appear in the Code of Federal Regulations. 

Subpart—Salable Quantities and 
Allotment Percentages 

$ 985.211 Salable quantities and allotment 
percentages—1992-93 marketing year. 

The salable quantity and allotment 
percentage for each class of spearmint 
oil during the marketing year which 
begins on June 1,1992, shall be as 
follows: 

(a) "Class 1" (Scotch) oil—a salable 
quantity of 934,523 pounds and an 
allotment percentage of 54 percent 

(b) "Class 3" (Native) oil—a salable 
quantity of 1,033,161 pounds and an 
allotment percentage of 54 percent. 

3. Section 985.153 is amended by 
revising paragraph (c)(2)(i) and the first 
sentence of paragraph (c)(2)(ii) to read 
as follows: 

Subpart—Administrative Rules and 
Regulation 

§ 985.153 Issuance of additional allotment 
base to new and existing producers. 

• * • * • 

(c) • # • 

(2) Existing producers, (i) The 
Committee shall review all requests 
from existing producers for additional 
allotment base. With respect to the 
additional Class I or Class 111 allotment 
base for existing producers for the 1992- 
93 and 1993-94 marketing years, existing 
producers with less than 3,000 pounds of 
allotment base as of June 7,1990, who 
apply and who have the ability to 
produce additional quantities of 
spearmint oil, shall be issued additional 
allotment base sufficient to bring them 
up to a level not to exceed 3,000 pounds: 
Provided, That additional allotment 
base shall not be issued to any person 
that would replace all or part of 
allotment base such person has 
transferred. Additional allotment base 
in excess of the amount needed to bring 
eligible producers up to 3,000 pounds of 
allotment base for Class 1 or Class 111 oil 
shall be distributed equally among all 
existing producers who apply and who 
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have the ability to produce additional 
quantities of spearmint oil. and; 

(ii) For each marketing year after 
1993-94, each existing producer of a 
class of spearmint oil who requests 
additional allotment base and who ha9 
the ability to produce additional 
quantities of that class of spearmint oil, 
shall be eligible to receive a share of the 
additional allotment base for that class 
of oil. • # # 

« * • « • 

Dated: December 23.1991. 

Robert C. Keeney, 

Deputy Director, Fruit and Vegetable 
Division. 

[FR Doc. 91-31034 Filed 12-30-91; 8:45 am] 
BILLING CODE 5410-02-41 


Commodity Credit Corporation 
7CFR Part 1427 

Upland Cotton Adjusted World Price 

agency: Commodity Credit Corporation, 
USDA. 

action: Proposed rule. 

summary: The purpose of this proposed 
rule i9 to amend the regulations found at 
7 CFR part 1427 to change the time of 
announcement by the Commodity Credit 
Corporation ("CCC") of the adjusted 
world price ("AWP") and coarse count 
adjustment ("CCA") for upland cotton 
from 4 p.m. to 8 p.m. Eastern time each 
Thursday and to provide that the AWP 
and CCA will be effective at the time of 
announcement. These actions are 
initiated in accordance with section 
103B(a)(5)(C) of the Agricultural Act of 
1949, as amended. Implementation of the 
changes made by this proposed rule will 
improve the effectiveness of the 
marketing loan and loan deficiency 
payment programs for upland cotton 
and eliminate an inequity permitted 
under current regulations. 

DATES: Comments must be received by 
January 15,1992, in order to be assured 
of consideration. 

addresses: Submit comments to: 

Deputy Administrator, Program Planning 
and Development, USDA-ASCS, room 
3090-S, P.O. Box 2415. Washington, DC 
20013. 

FOR FURTHER INFORMATION CONTACT*. 

Charles V. Cunningham, Leader, Fibers 
Group, Commodity Analysis Division, 
USDA-ASCS. room 3756-S. P.O. Box 
2415. Washington, DC 20013 or call 202- 
720-7954. 

SUPPLEMENTARY INFORMATION: This 
proposed rule has been reviewed under 
USDA procedures implementing 
Executive Order 12291 and 
Departmental Regulation 1512-1 and has 


been designated as "nonmajor". It has 
been determined that these program 
provisions will not result in: (1) An 
annual effect on the economy of $100 
million or more; (2) a major increase in 
costs or prices for consumers, individual 
industries, State or local governments or 
geographical regions; or (3) significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation or the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

The titles and numbers of the federal 
assistance programs, as found in the 
catalogue of Federal Domestic Assistance, to 
which this notice applies are: 


Titles 

Numbers 

Commodity Loans and Purchases..... 

10.051 

Cotton Production Stabilization. 

10.052 



It has been determined that the 
Regulatory Flexibility Act is not 
applicable since CCC is not required by 
5 U.S.C. 553 or any other provision of 
law to publish a notice of proposed 
rulemaking with respect to the subject 
matter of these determinations. 

It has been determined by 
environmental evaluation that this 
action will have no significant impact on 
the quality of the human environment. 
Therefore, neither an environmental 
assessment nor an Environmental 
Impact Statement is needed. 

This provision is not subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the notice related to 7 CFR 
part 3015, subpart V, published at 48 FR 
29115 (June 24.1983). 

This amendment will not result in any 
change in the public reporting burden. 
Therefore, the information collection 
requirements of the Paperwork 
Reduction Act are not applicable to this 
amendment. 

Background 

The AWP and CCA for upland cotton 
are currently announced by CCC as 
soon as possible after 4 p.m. Eastern 
time each Thursday and are in effect 
from 12:01 a.m. Friday through midnight 
the following Thursday. During periods 
when the AWP is below the loan level 
but above 70 percent of the loan level, a 
producer or agent or subsequent agent 
authorized on CCC Form 605 may (1) 
repay the loan amount for one or more 
bales of cotton pledged as collateral for 
a loan at the AWP in effect on the day 
the repayment is received by the county 
office or authorized Loan Servicing 


Agent that disbursed the loan, or (2) a 
producer may agree to forgo loan 
eligibility on one or more bales of cotton 
and file an application for a loan 
deficiency payment on such bales at a 
payment rate equal to the amount that 
the AWP is below the loan level. 

Under this procedure, a loan may be 
repaid or an application for a loan 
deficiency payment may be filed on 
Thursday afternoon after the loan 
repayment rate or loan deficiency 
payment rate for the following week is 
known but before such rates become 
effective. If the AWT is increasing for 
the following week, having this 
knowledge in advance of the effective 
time of the new rates permits 
transactions to be conducted that 
afternoon that might not otherwise havp 
been conducted thereby providing an 
advantage to those persons having this 
knowledge. On the other hand, if the 
AWP is decreasing for the following 
week, transactions may be delayed until 
the following day to obtain additional 
program benefits. Making the AWT 
effective at the time of announcement 
would eliminate these advantages and 
make the program more effective. 

Furthermore, under the current 
procedures, producers in time zones 
west of the Eastern time zone have an 
additional one, two or three hours in 
which to repay their loans or file an 
application for a loan deficiency 
payment. This creates inequities 
between producers in different time 
zones, particularly during periods when 
the additional discretionary AWP 
adjustment under $ 1427.25(c)(4) is 
applicable. Delaying the announcement 
of the AWP until 8 p.m. Eastern time 
each Thursday, after all ASCS county 
offices are closed throughout the United 
States, and making the AWP effective 
upon announcement would alleviate this 
inequity. 

Discussion of Changes 

This proposed rule would amend 
S 1427.25(e) to change the time of 
announcement of the AWP and CCA to 
8 p.m. Eastern time each Thursday and 
would provide that the AWP and CCA 
shall be effective from 8 p.m. Thursday 
through 7:59 p.m. the following 
Thursday. 

Interested persons are invited to 
submit written comments on the 
proposed rule changes. Comments mu9t 
be received by January 15.1992, in order 
to be assured of consideration. The 
comment period is being limited to 15 
days so that the provisions of this 
proposed rule can become effective as 
soon as possible in order to eliminate 
the inequities of the current provisions. 














67548 


Federal Register / Vol. 56. No. 251 / Tuesday, December 31, 1991 / Proposed Rule9 


List of Subjects in 7 CFR Part 1427 

Cotton. Loan programs (agriculture). 
Price support programs. Warehouses. 
Marketing certificate programs. 

Proposed Rule 

Accordingly. 7 CFR part 1427 is 
proposed to be amended as follows: 

PART 1427—COTTON 

1. The authority citation for 7 CFR 
part 1427 continues to read as follows: 

Authority: 7 U.S.C. 1421.1423.1425.1444, 
and 1444-2:15 U.S.C. 714b and 714c. 

2. Section 1427.25(e) is revised to read 
as follows: 

§ 1427.25 Determination of the prevailing 
world market price and the adjusted world 
price for upland cotton. 

• * • • « 

(e) The adjusted world price for 
upland cotton as determined in 
accordance with paragraph (c) of this 
section and the amount of the additional 
adjustment, as determined in 
accordance with paragraph (f) of this 
section, shall be determined weekly by 
CCC and shall be announced at 8 p.m. 
Eastern time each Thursday and shall 
be effective from 8 p.m. Eastern time 
Thursday through 7:59 p.m. Eastern time 
the following Thursday. In the event that 
Thursday is a nonworkday, the 
determination will be announced the 
next workday but shall still be effective 
from 8 p.m. Eastern time Thursday 
through 7:59 p.m. Eastern time the 
following Thursday. 

• • • * • 

Signed at Washington. DC. on December 
28.1991. 

Keith D. Bjerke, 

Executive Vice President, Commodity Credit 
Corporation . 

JFR Doc 91-31298 Filed 12-27-91: 1:15 pm) 

BILLING COOF 3410-05-* 


DEPARTMENT OF THE TREASURY 

Office of Thrift Supervision 

12 CFR Part 564 

|No. 81-6441 

RIN 1550-AA39 

Appraisals 

agency: Office of Thrift Supervision, 
Treasury. 

action: Notice of proposed rulemaking. 

summary: The Office of Thrift 
Supervision ("OTS") is proposing to 
amend its appraisal regulations, 12 CFR 
part 584. to exempt additional 


transactions from certain requirements 
of those regulations. The OTS‘s current 
appraisal regulations implement title XI 
of the Financial Institutions Reform, 
Recovery and Enforcement Act of 1989 
("FIRREA"), Public Law No. 101-73,103 
Stat. 183. 511 (1989), and are intended to 
protect federal financial and public 
policy interests in real estate-related 
financial transactions requiring the 
services of an appraiser. The proposed 
amendments to the appraisal regulations 
would, if adopted: (1) eliminate the 
requirements for regulated institutions 
to obtain appraisals by certified or 
licensed appraisers for real estate 
related financial transactions having a 
value, as defined in the rule, of $100,000 
or less; and (2) define “real estate" and 
"real property" to clarify that the 
appraisal regulation does not apply to 
mineral rights, timber rights, or growing 
crops. 

DATES: Comments must be received by 
January 30.1992. 
addresses: Comment should be 
directed to Director. Information 
Services Division. Office of 
Communications. Office of Thrift 
Supervision. 1700 G Street. NW. f 
Washington, DC 20552. Comments will 
be available for inspection at 1776 G 
Street NW., Street Level. 

FOR FURTHER INFORMATION CONTACT: 
Diana Garmus. Deputy Assistant 
Director. Supervisory Operations. (202) 
906-5683; Linda Matthias. Program 
Analyst. (202) 906-5747, Supervision 
Policy; Ellen J. Sazzman, Counsel 
(Banking and Finance), (202) 906-7133, 
Regulations and Legislation Division, 
Chief Counsel's Office, Office of Thrift 
Supervision, 1700 G Street NW., 
Washington, DC 20552. 

SUPPLEMENTARY INFORMATION: 

A. Background 

Title XI of the FIRREA directed the 
OTS, and the other federal financial 
institutions regulatory agencies 
("agencies"), to publish appraisal rules 
for federally related transactions within 
the jurisdiction of each agency. 1 12 
U.S.C. 3332, 3336. In accordance with 
statutory requirements and in 
coordination with the other agencies, 
the OTS’s final rule sets minimum 
standards for appraisals used in 
connection with federally related 
transactions and identifies those 
federally related transactions that 


1 Section 1121(6) of FIRREA defines the term 
“Federal financial institutions regulatory agencies” 
to mean the Board of Governors of the Federal 
Reserve System (“Board”), the Federal Deposit 
Insurance Corporation (“FD1C”). the National Credit 

Union Administration (“NCUA‘3. the Office of the 
Comptroller of the Currenty ("OCC”). and the OTS. 


require appraisals performed by State 
licensed or certified appraisers as 
appropriate. 12 CFR 564.3. 564.4. The 
OTS’s final rule, along with those of the 
OCC. the FDIC, the NCUA, and the RTC, 
establishes a threshold level of $50,000 
at or below which appraisals are not 
required for federally related 
transactions. 12 CFR 564.3(a) (OTS); 12 
CFR 34.43 (OCC); 12 CFR 323.3 (FDIC); 

12 CFR 722.3 (NCUA); 12 CFR 1608.3 
(RTC). 2 However, transactions below 
the threshold are expected to have an 
evaluation pursuant to guidelines to be 
issued by the OTS and the other 
agencies. Id . 

The OTS is proposing these 
amendments to evaluate whether raising 
the threshold level at or below which 
appraisals are not required would 
reduce an institution’s costs of 
complying with the appraisal regulation 
without posing significant systemic risks 
to the safety and soundness of the thrift 
industry. If adopted, this proposal w'ould 
potentially decrease the number of real 
estate related financial transactions 
requiring an appraisal prepared by a 
certified or licensed appraiser, thereby 
reducing costs associated with those 
transactions. Other financial institutions 
regulatory agencies, including the Office 
of the Comptroller of the Currency 
("OCC") and the Federal Deposit 
Insurance Corporation ( “FDIC"). and the 
Resolution Trust Corporation ("RTC’) 
are proposing similar amendments to 
their appraisal regulations. See 56 FR 
42546 (August 28.1991) (OCC); 56 FR 
47035 (September 17,1991) (FDIC); and 
56 FR 47164 (September 18.1991) (RTC). 

The OTS is soliciting comments 
regarding all aspects of the proposed 
rule and is requesting that comments 
include specific information regarding 
real estate-related loans held by savings 
associations where the transaction 
value is: $50,000 or below; $50,001 to 
$100,000; and above $100,000. 

B. De Minimis Threshold Level 

The OTS originally proposed not to 
require the services of a State certified 
or licensed appraiser for federally 
related transactions at or below a 
$15,000 threshold. 55 FR 5464 (Feb. 15, 
1990). Instead, analyses for such 
transactions would be completed on 
Federal Home Loan Mortgage 


3 In its final appraisal rule, published on July 5, 
1990. 55 FR 27762, the Board established a threshold 
level of $100,000, at or below which an appraisal 
would not be required. 12 CFR 225 63. On November 
26,1990. the Board proposed amending its appraisal 
regulation to change its threshold level to $50,000. 55 
FR 49057 (Nov. 26.1990). The Board has nol yet 
issued 3ny final response to this notice of proposed 
rulemaking. 
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Corporation (“Freddie Mac”) Form 704 
or a similar form. The OTS explicitly 
solicited comment on “whether a de 
minimis level below which a state 
certified or licensed appraiser is not 
required would be appropriate * * * * V* 

55 FR at 5465. 

During the comment period, seven 
commenters suggested raising the 
transaction value at or below which 
appraisals would not be required. Ten 
others urged uniformity of appraisal 
regulation by all the financial 
institutions regulatory agencies, 
including the threshold level, so that all 
regulated institutions would be subject 
to the same requirements. Two 
commenters opposed any de minimis 
leveL Two commenters suggested 
varying the threshold level depending on 
the size of the institution. After the close 
of the comment period, OTS received 
additional comment letters focusing on 
the threshold issue. 

As explained in its notice of final 
rulemaking, after evaluating those 
comments and consulting with the other 
agencies, the OTS determined to 
establish a $50,000 threshold level 55 FR 
34533, 34536 (Aug. 23.1990). The OTS 
believed that a threshold figure higher 
than originally proposed was 
appropriate for several reasons. First, no 
substantial evidence showed that 
transactions at or below the level 
selected have posed significant systemic 
risks to the safety and soundness of the 
thrift industry. Second, transactions at 
or below the level selected would still 
be subject to federal supervision and 
would be supported by an appropriate 
evaluation of real property collateral 
consistent with guidelines to be issued 
by the OTS. Finally, the OTS believed 
that a threshold at this level might also 
reduce the cost to the public and 
regulated institutions of complying with 
the appraisal rule. 

In adopting a $50,000 threshold level 
at or below which appraisals would not 
be required, the OTS stated that it 
would consider adopting “a revised de 
minimis level should additional 
experience with the role indicate that a 
different de minimis is appropriate.” 55 
FR 34536. Today, the OTS is proposing 
these amendments to evaluate whether 
raising the threshold level could 
potentially reduce an institution’s costs 
of complying with the appraisal 
regulation without posing significant 
systemic risks to the safety and 
soundness of the thrift industry. 
Moreover, the OTS. along with the other 
agencies, expects to issue interagency 
guidelines addressing requirements to 
be followed for evaluations which must 
be performed in connection with, inter 


alia, real estate-related transactions at 
or under the threshold level. These 
interagency guidelines should address 
certain safety and soundness concerns 
that might otherwise arise in the context 
of raising the threshold level of the 
appraisal regulation. 

As discussed in section E, Public 
Comment, the OTS solicits comments on 
whether savings associations have 
experienced substantial losses from real 
estate related financial transactions 
below $100,000. The OTS is also 
soliciting comment on whether savings 
associations have experienced 
increased cost9 and substantial delays 
in obtaining appraisals that conform 
with the regulation because of the 
increased demand for appraisers 
meeting state certification and licensing 
requirements. Id 

The OTS is also proposing this 
amendment in an effort to maintain 
uniformity of regulation among all the 
agencies. Title XI of F1RREA encouraged 
uniform appraisal rules among the 
agencies. The OTS also believes that 
such uniformity enhances regulated 
institutions’ ability to compete on an 
equal basis, because all institutions are 
subject to the same appraisal 
requirements and do not suffer any 
competitive disadvantage. The OCC, the 
FDIC. and the RTC are proposing to 
raise the threshold level at or below 
which appraisals are not required to 
$100,000. and the Board’s current 
regulation contains an $100,000 
threshold level Because the OTS 
believes that all regulated institutions 
should be subject to uniform appraisal 
requirements, it is also proposing to 
raise to $100,000 the threshold level at or 
below which appraisals are not 
required. 3 

The OTS has received a petition from 
the American Institute of Real Estate 
Appraisers (“AIREA”), the Society of 
Real Estate Appraisers, and the 
International Right of Way Association 
(hereinafter “petitioners”), requesting 
that the OTS reopen its earlier 
rulemaking to amend the appraisal 
regulation by, inter aiia , reducing or 
eliminating the de minimis threshold 
and recognizing two classes of appraiser 
certification. 4 The petitioners argue that 


* The OCC and the FDIC are also proposing an 
amendment to their appraisal regulations to permit 
the use of appraisals prepared for loans insured or 
guaranteed by an agency of the federal government 
if the appraisal conforms to the requirements of the 
federal insurer or guarantor. OTS regulations 
already provide for the use of valuations prepared 
for loans made pursuant to certain federally insured 
and guaranteed loan programs. See 12 CFR 54T.13. 
541.17. 545.32. 563.170. 

4 A copy of this petition is on file with the 
Information Services Division for public review The 
Petitioners also raised certain other concerns 


Title XI does not authorize the OTS to 
establish a de minimis provision and 
that the $50,000 threshold established in 
the Final rule is too high and cannot be 
supported in the record. As discussed 
below, the OTS disagrees with the 
petitioners' assertions, including their 
challenge to its statutory authority. 
Nonetheless, today’s rulemaking is 
responsive to the petition, because it 
does reopen the rulemaking on the very 
issue the petitioners have taken up. 5 

Title XI explicitly authorizes the OTS 
to "prescribe appropriate standards for 
the performance of real estate 
appraisals” only “in connection with 
federally related transactions * * *” 

See 12 U.S.C. 3339. A federally related 
transaction is defined as “any real 
estate-related financial transaction 
which—(A) a federal financial 
institutions regulatory agency or the 
Resolution Trust Corporation engages 
in, contracts for, or regulates; and (B) 
requires the services of an appraiser. ” 

12 U.S.C. 3350(4) (emphasis added). Title 
XI does not define the phrase “requires 
the services of an appraiser”, but rather 
leaves the OTS with the discretion to 
determine which transactions require 
the services of an appraiser. 

Had Congress wanted every 
transaction to have an appraisal no 
matter what the size or circumstances of 
the transaction, there would have been 
no reason to include the clause 
"requires the services of an appraiser” 
as one of the elements of the definition 
of “federally related transaction.” To 
give effect to the clause “requires the 
services of an appraiser.” agencies must 
necessarily have the discretion to 
determine that not all transactions 
require such services and therefore do 
not fail within the definition of 
“federally related transaction.” 
Sutherland on Statutory Construction 
(4th Ed.) § 4&06. 

Moreover, even before the passage of 
title XI, the Federal Home Loan Bank 


regarding notice and the adequacy of the 
rulemaking record which the OTS dispute*, but 
which the reopening of the rulemaking has rendered 
moot. The petitioners also questioned whether State 
licensed appraisers should perform appraisals of 
nonresidentinl properties and complex residential 
properties having a transaction value of $250,000 or 
less. As explained in ita notice of final rulemaking, 

the OTS believes that an experienced licensed 
appraiser may well be qualified to perform 9uch 
appraisals. 55 FR 84537. 84539. Moreover, an 
appraiser must be competent to perform the 
appraisal in question, regardless of the individual's 

title or designation, td. 12 CFR 564.8. 

4 The OCC and the FDIC also received similar 
petitions from the AIREA and have responded in a 
similar fashion m their respective notices of 
proposed rulemaking to amend the a Dormant 

regulation. See 56 FR 42547 (August 28.1901) (OCC); 
56 FK 47036 (September 17.1991) (FDIC). 
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Board (“FHLBB”), the predecessor 
agency to the OTS, had authority to 
define and prohibit unsafe and unsound 
practices by savings associations, 
including the authority to determine 
when appraisals were required. The 
FHLBB exercised that authority by 
promulgating appraisal standards and 
policies for savings associations. See 12 
CFR 5G3.171, 571.27 (1988)). There is no 
indication that Congress, in enacting 
title XI, had any intent to limit the 
agency’s power to regulate real estate 
lending and appraisal practices under its 
safety and soundness authority. 

Accordingly, the OTS has inherent 
authority under title XI and its enabling 
statute to determine when the services 
of an appraiser will be required, 
including the authority to set a de 
minimus threshold. 

The petitioners also request that the 
OTS recognize two classifications of 
certification. The final OTS appraisal 
regulation uses the same designation 
terms as title XI, i.e., “State Certified” 
and State Licensed” appraisers. 
However, the OTS final rule does not 
preclude recognition of two 
classifications within the “State 
Certified” designation. Indeed the 
Appraisal Subcommittee, which is 
charged with monitoring State 
certification and licensing requirements 
pursuant to Title XI, recently stated in 
its Revised Guidelines that a State could 
adopt a second certification 
classification called “Certified 
residential appraiser” as long as the 
State developed appropriate procedures 
to distinguish among the various 
certifications. See Revised Guidelines. 

56 FR 26090 (June 6,1991), incorporating 
Advisory 91-1 “Guidelines Regarding 
Two Classes of Certification,” dated 
January 25,1991. 

C. Definition of “Real Estate” and “Real 
Property” 

Finally, the OTS is proposing a 
technical amendment that adds a 
definition of “real estate or real 
property” to its appraisal rule. This 
change is being proposed in response to 
questions from several institutions 
concerning the application of the 
appraisal rule to interests in real 
property such as mineral rights, standing 
timber, and growing crops. 

Title XI of FIRREA does not define 
“real estate” or “real property”, nor 
does the context in which these terms 
are used unambiguously suggest that the 
terms are intended to have different 
technical meanings. For instance, 12 
U.S.C. 3350 defines “real estate-related 
financial transaction” as: 


any transaction involving (A) the sale, lease, 
purchase, investment in or exchange of real 
property, including interests in property, or 
the financing thereof: (B) the refinancing of 
real property or interests in real property: 
and the use of real property or interests in 
real property as security for a loan or 
investment, including mortgage-backed 
securities. 

Title XI of FIRREA also directs the 
OTS to issue regulations requiring “that 
real estate appraisals be performed in 
accordance with generally accepted 
appraisal standards promulgated by the 
Appraisal Standards Board of the 
Appraisal Foundation.” (Emphasis 
supplied.) The Appraisal Foundation’s 
standards, the Uniform Standards of 
Professional Appraisal Practice 
(“USPAP”), have separate definitions for 
real property (“the interest, benefits, and 
rights inherent in the ownership of real 
estate”) and real estate (“an identified 
parcel or tract of land, including 
improvements, if any”). USPAP also 
recognizes that the terms are used 
interchangeably in some jurisdictions. 

In its appraisal rule, the OTS used 
“real property” and “real estate” 
interchangeably to mean interests in an 
identified parcel or tract of land and 
improvements. However, the OTS did 
not intend these terms to include 
mineral rights, timber rights, or growing 
crops, since valuation of such interests 
generally requires the services of a 
professional other than an appraiser. 

The proposed amendment makes the 
OTS’s intent clear by defining “real 
property” and “real estate” for purposes 
of the appraisal regulation as “an 
identified parcel or tract of land and any 
improvements, and includes easements, 
rights of way, undivided or future 
interests and similar rights in a tract of 
land, but excludes mineral rights, timber 
rights, or growing crops.” 

D. Public Comment 

Public comment is solicited on all 
aspects of this proposed rule. In 
conjunction with the comments on the 
proposal to increase the de minimis 
threshold to $100,000, the OTS also 
requests financial institutions 
commenting on the regulation to 
determine or estimate: 

(I) The total assets of the institution; 

(II) The number and total dollar 
amount of real estate related loans held 
by the institution and losses 
experienced within the last 12-month 
period for all real estate secured loans, 
for real estate secured loans above 
$100,000, for all real estate secured loans 
of $50,001 to $100,000, and ail real estate 
secured loans of $50,000 or below; and 

(III) The cost and time necessary to 
obtain a residential and/or commercial 


appraisal (A) before August 23.1990. (B) 
on or after August 23.1990, and (C) after 
regulated institutions are required to use 
either licensed or certified appraisers for 
all federally related transactions. 

All commenters are advised that, 
pursuant to the Administrative 
Procedure Act, all information provided 
to the OTS will be available for public 
inspection. To assist the OTS in 
compiling and analyzing the comments, 
the OTS requests that commenters 
supply the above described information 
in the format set forth above. All 
comments, however, are voluntary and 
no individual or institution is required to 
provide any of the information 
requested above, nor must the 
information be provided in the format 
outlined above. 

All comments provided to the OTS 
regarding this proposed rule will be 
available to the public as part of the 
public file of the rulemaking. 

Regulatory Flexibility Act 

Pursuant to section 605(b) of the 
Regulatory Flexibility Act, the OTS 
certifies that this rule will not have a 
significant economic impact on a 
substantial number of small entities. 

Executive Order 12291 

The Director of OTS has determined 
that this proposal does not constitute a 
“major rule” within the meaning of 
Executive Order 12291. Accordingly, a 
Regulatory Impact Analysis is not 
required. 

Paperwork Reduction Act 

When this regulation was adopted in 
August 1990. the information collection 
requirements in 12 CFR part 564 were 
approved by the Office of Management 
and Budget under control number 1550- 
0054 in accordance with the Paperwork 
Reduction Act of 1980, 44 U.S.C. 3504(h). 
At that time, the annual reporting 
burden for part 564 was estimated at 
298.091 hours. 

The changes proposed in this notice of 
proposed rulemaking, would, if adopted 
as a final rule, reduce this burden by 
approximately 126,491 hours to a total of 
171,600 burden hours.® The OTS 
estimates that 2200 thrifts would 
maintain records, with an estimated 
average annual recordkeeping burden of 
78 hours. 

The average burden will be 
approximately 21 minutes per federally 
related transaction. Depending on the 
type of property appraised, the actual 


• The decrease in the number of savings 
associations also contributed to this reduction in 
burden hc-urs. 
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burden per transaction is estimated to 
range from approximately two hours for 
a large* complex commercial real estate 
loan appraisal to approximately Fifteen 
minutes or less for an appraisal of a 
loan secured by a single family 
residence. Large thrifts, by their nature, 
will make more large commercial loans. 

The information collection 
requirements in part 584 are intended to 
protect federal financial and public 
policy interests in real estate-related 
Financial transactions requiring the 
services of an appraiser. Thrifts will use 
this information in determining whether 
and on what terms to enter into 
federally related transactions, such as 
making loans secured by real estate or 
selling foreclosed real estate collateral. 
The OTS will use this information in its 
examination of thrifts to ensure that 
thrifts undertake real estate related 
Financial transactions in accordance 
with principles of safety and soundness. 
The likely recordkeepers are for-profit 
institutions. 

Comments on the collections of 
information contained in this notice of 
proposed rulemaking should be directed 
to the Office of Management and 
Budget. Paperwork Reduction Project 
(1550). Washington, DC 20503 with 
copies to the Office of Thrift 
Supervision* 1700 G Street NW., 
Washington. DC 20552. 

Total Burden if the Rule is Adopted as 
Proposed 

2200 recordkeepers X 78 hours — 
171,600 total burden hours. 

List of Subjects in 12 CFR Part 564 

Appraisals, Real estate appraisal. 
Reporting and recordkeeping 
requirements. Savings associations. 

Authority and Issuance 

For the reasons set forth in the 
preamble, The Office of Thrift 
Supervision hereby proposes to amend 
part 564, subchapter D. Chapter V. title 
12 of the Code of Federal Regulations, as 
follows: 

PART 564—APPRAISALS 

1. The authority citation for part 564 
continues to read as follows: 

Authority: Title XI. Pub. L. No. 101-73.103 
Stat. 511 (1989) (12 U.S.C. 3301 et seq.)\ sea 2* 
48 Stat. 128. as amended (12 U.S.C 1482): sec. 
3 as added by sec. 301.103 Stat. 278 (12 
U.S.C. 1462a): sea 4. as added by sec. 301,103 
Stat. 280 (12 U.S.C. 1483); sec. 5. 48 Stat. 132. 
as amended (12 U.S.C. 1464); sec. 18(m), 64 
Stat. 873. as added by sea 221,103 Stat 287 
(12 U.S.C. 1828(m)). 

2. Section 564.2 is amended by 
redesignating paragraphs (g) through (k) 
as paragraphs (h) through (l). 


respectively, and by adding a new 
paragraph (g) to read as follows: 

§ 564.2 Definitions. 

* • • • * 

(g) Real estate or real property means 
an identified parcel or tract of land and 
improvements, and includes easements, 
rights of way. undivided or future 
interests and similar rights in a tract of 
land, but excludes mineral rights, timber 
rights, and growing crops. 

* • • * » 

3. Section 564.3 is amended by 
republishing the introductory text to 
paragraph (a) and revising paragraph 
(a)(1) to read as follows: 

$ 564.3 Appraisals not required; 
transactions requiring a State certified or 
licensed appraiser. 

(a) Appraisals not required. While 
supervisory guidelines, general financial 
institution operating practices* or other 
prudent standards require an 
appropriate valuation of real property 
collateral, an appraisal performed in 
accordance with this part is not required 
for any real estate-related financial 
transaction in which; 

(1) The transaction value is $100,000 
or less: 

+ **>** 

Dated: October 18.1991. 

By the Office of Thrift Supervision. 

Timothy Ryan, 

Director. 

[FR Doc. 91-30905 Filed 12-30-91. &45 am] 
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12 CFR Part 567 
[No. 91-721 J 
RIN 1550-AA40 

Regulatory Capital: Residential Bridge 
Loans 

agency: Office of Thrift Supervision, 
Treasury. 

action: Notice of proposed rulemaking. 

summary: The Office of Thrift 
Superv ision (“OTS") proposes to emend 
its risk-based capital regulation to 
include in the 50 percent riek-fteight 
category certain construction bene 
made in accordance with sound lending 
principles to builders to construct pre¬ 
sold homes. The homes must be sold 
under firm contracts to purchasers who 
have obtained firm commitments for 
permanent qualifying mortgages and 
have made substantial earnest money 
deposits. This regulatory amendment 
will help to ensure that credit is 
available for credit-worthy builders to 
construct homes for individuals who 


have made substantial financial 
commitments to such projects. 
dates: Comments must be received on 
or before January 3a 1992. 

ADDRESSES: Send comments to Director. 
Information Services. Communications. 
Office of Thrift Supervision, 1700 G 
Street. NW.. Washington, DC 20552. 
Comments will be available for public 
inspection at 1776 G Street. NW., Street 
Level. 

FOR FURTHER INFORMATION CONTACT: 

John F. Connolly. Program Manager, 
Capital Policy. (202) 906-8465, 
Supervision Policy. Office of Thrift 
Supervision. 1700 G Street. NW., 
Washington, DC 20552. 

SUPPLEMENTARY INFORMATION: The 
Office of Thrift Supervision (“OTS") is 
today proposing to amend its capital 
rule, 12 CFR part 567. by placing certain 
conservatively underwritten residential 
construction in the 50 percent risk- 
weight category. To qualify for the 50 
percent risk-weight category, the loans 
must satisfy designated prudential 
criteria in addition to generally 
applicable conservative underwriting 
standards. These loans must be made in 
accordance with sound lending 
principles to builders with substantial 
project equity for the construction of 
pre-soid homes. The homes must be sold 
under firm contracts to purchasers who 
have obtained firm commitments for 
permanent qualifying mortgages and 
have made substantial earnest money 
deposits (“residential bridge loans”). 

These loans would be placed in the 50 
percent risk-weight category for use in 
computing associations' risk-based 
capital requirements. Such loans are 
currently in the 100 percent risk-weight 
category. The risk characteristics of 
loans satisfying these criteria warrant 
their placement in the 50 percent 
category. 

Qualifying loans by national banks 
and savings associations to individuals 
to fund construction of their own homes 
are already included in the 50 percent 
category under the risk-based capital 
rules of the Office of the Comptroller of 
the Currency (“OCC") and the OTS. The 
proposed amendment would give 
parallel treatment to qualifying 
residential bridge toans made directly to 
builders for the construction of 
individuals' homes. The other federal 
banking agencies are considering 
adoption of similar capital treatment for 
these types of loans. 

The development of this OTS 
regulatory proposal preceded, is 
independent of, and would not 
implement the statutory provisions 
relating to certain pre-sold, single-family 
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construction loans and multifamily 
housing loans set forth in Section 618 of 
the Resolution Trust Corporation 
Refinancing, Restructuring, and 
Improvement Act of 1991. H.R. 3435, 
102nd Cong., 1st Sess.. 137 Cong. Rec. 
H11851-52. 

Supervisory Experience 

In general, supervisory experience 
and available data suggest that single¬ 
family residential construction loans 
result in significantly less losses than 
either acquisition and development 
loans for residential property or 
construction loans for multifamily and 
commercial real estate. Furthermore, our 
supervisory experience generally 
indicates that most losses incurred on 
residential construction would be 
avoided by compliance with the criteria 
for residential bridge loans set forth in 
this proposal. 

The charge-off data for residential 
construction lending from the Thrift 
Financial Reports for the six quarters 
ended March 1990 through June 1991 
shows that thrifts involved in 1-4 family 
residential construction lending suffered 
charge-offs on such lending of 0.60 
percent of their holdings. This compares 
with charge-offs for multifamily 
construction lending of 1.62% and non- 
residential construction lending of 2.7%. 

In addition, single-family construction 
lending that has experienced the 0.60% 
charge-off rate is a much broader 
category of lending than we propose to 
make eligible for the lower risk-weight 
category. In addition to qualifying 
residential bridge loans. 1-4 family 
residential construction loans include 
much riskier types of lending—large 
tract construction, speculative 
construction, and some land 
development loans. As a result, although 
we do not collect data in sufficient 
detail to distinguish between these 
categories, we expect the charge-off 
rates for residential bridge loans to be 
significantly below the 0.60% rate for the 
broader category. 

Our supervisory experience also 
indicates, as a general matter, that 
residential construction lending entails 
significantly lower risk than commercial 
lending. Furthermore, genuinely pre-sold 
residential construction is safer than 
speculative and tract development 
lending. Residential construction loans 
meeting strict underwriting criteria, as 
being proposed, are the safest type of 
residential construction lending. 

Our experience also reflects that the 
building of tract developments under the 
pre-sold arrangements common in the 
industry (small amount of earnest 
money held by the builders; many 
contract contingencies) does not provide 


any loss protection over other types of 
residential construction loans. The 
criteria that would be imposed on 
residential bridge loans under this 
proposal are designed to ensure that 
purchasers have entered into firm 
contracts for the purchase of their 
homes and made substantial earnest 
money deposits. 

Accordingly, based on our experience 
and available loss, data, we believe that 
imposing a 4 percent risk-based capital 
requirement on residential bridge loans 
meeting the criteria below would create 
an ample capital cushion to protect 
associations from losses on these loans. 

Residential Bridge Loan Proposal 

Amend the OTS capital regulation to 
permit associations to place residential 
bridge loans in the 50 percent risk- 
weight category if such loans meet the 
following criteria: 

• The builder has significant equity in 
the construction project before any 
drawdown is to be made under the 
construction loan. 

• The home buyer has entered into a 
firm contract to purchase the home; 

• The home buyer has made a 
substantial "earnest money" deposit 
that would be lost if the buyer caused 
the contract not to be consummated; 

• The home buyer has obtained a firm 
commitment for a permanent qualifying 
mortgage loan; and 

• The loans are made in accordance 
with other more broadly applicable 
sound lending principles. 

Under these standards, both the 
builder and home purchaser would have 
substantial equity at risk that would be 
lost by failing to fulfill their obligations. 
We currently are contemplating defining 
significant builder equity to require 
builders to have project equity (e.g., the 
market value of builder-owned property 
on which the residence will be 
constructed, the incurred cost of 
improvements and other expenditures 
not funded from the loan) of at least 25 
percent of the projected value of the 
residence. We also are planning to 
define the requirement for a "substantial 
earnest money deposit" by a purchaser 
as requiring earnest money of at least 5 
percent of the approved loan. In 
addition to requesting comment on the 
entire proposal, we specifically solicit 
comment on these builder equity and 
purchaser earnest money standards. 

One of the points on which we 
specifically seek comment is the most 
appropriate way to define and compute 
a builder's project equity. 

We believe that compliance with the 
specific criteria above, along with 
requiring sound underwriting practices, 
will ensure that qualifying residential 


bridge loans pose significantly less risk 
to thrifts than other types of 
construction loans and, therefore, 
warrant inclusion in the 50 percent risk- 
weight category. 

Broader Prudential Principles 
Applicable to Residential Construction 
Lending 

The rule’s requirement that residential 
bridge loans be made "in accordance 
with sound lending principles" 
encompasses the requirement that such 
associations comply with the following 
principles. Moreover, associations will 
be responsible for demonstrating 
compliance with these lending principles 
to the OTS examination staff. Failure to 
do so will cause the loans involved to be 
placed into the 100 percent risk-weight 
category. 

Those additional criteria for 
compliance are: 

• The underlying lot is validly platted 
and bonded by the appropriate 
municipal regulatory authorities based 
on a determination that the development 
is permissible and that necessary 
infrastructure improvements 
(appropriate for a given project stage) 
have been substantially completed; 

• The lot, the house under 
construction and other improvements on 
the lot must serve as collateral for the 
construction loan; and 

• Disbursement of loan funds under 
the construction loan by the thrift is to 
be made to the builder in accordance 
with a reasonable construction budget 
and reasonable percentage-of- 
completion schedule. 

Associations must also incorporate 
other fundamental lending principles 
into their loan underwriting decisions. 
Associations must be able to 
demonstrate compliance with the 
associations' concentration/exposure 
limits, market area knowledge, 
satisfactory payment and performance 
records of the builders, and sufficient 
reserves and cashflow available to the 
builders. 

Regulatory Flexibility Act 

Pursuant to the requirements of the 
Regulatory Flexibility Act, 5 U.S.C. 
605(b), it is hereby certified that this 
proposal will not have a significant or 
disproportionate economic impact on a 
substantial number of small savings 
associations. Furthermore, this proposed 
rule would not impose any new 
recordkeeping or other requirements on 
any associations and would lower the 
current risk-weighting of residential 
bridge loans from 100 percent to 500 
percent. Accordingly, a Regulatory 
Flexibility Act analysis is not required. 
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Executive Order 12291 

The Director of the OTS has 
determined that this proposed regulation 
does not meet any of the conditions set 
forth in Executive Order 12291 for 
designation as a major rule. This 
proposed rule does not impose any new 
or increased requirements and solely 
reduces the capital required to be held 
against residential bridge loans in 
computing associations' risk-based 
capital requirements. Consequently, a 
Regulatory Impact Analysis has not 
been prepared. 

List of Subjects in 12 CFR Part 567 

Capital, Reporting and recordkeeping 
requirements, Savings associations. 

Accordingly, the Office of Thrift 
Supervision hereby proposes to amend 
part 567, chapter V. title 12, Code of 
Federal Regulations, as set forth below. 

Subchapter D—Regulations Applicable 
to All Savings Associations 

1. The authority for part 567 continues 
to read as follows: 

Authority: Sec. 2,48 Stat. 128, a9 amended 
(12 U.S.C. 1462); sec. 3, as added by sec. 301. 
103 Stat. 278 (12 U.S.C. 1462a); sec. 4. as 
added by sec. 301,103 Stat. 280 (12 U.S.C. 
1463); sec. 5, 48 Stat. 132. as amended (12 
U.S.C. 1464); sec. 10, as added by sec. 301,103 
Stat. 318 (12 U.S.C 1467a). 

2. Section 567.6 is amended by adding 
a new paragraph (a)(l)(iii)(D) to read as 
follows: 

§ 567.6 Risk-based capital credit risk 
weight categories. 

(a) Risk-weighted Assets. * * * 

(1) On-Balance Sheet Assets. * * * 

(iii) 50percent Risk Weight (Category 

3 ). * • * 

• * • • * 

(D) Loans made in accordance with 
sound lending principles to builders with 
substantial project equity for the 
construction of single family residences 
that have been pre-sold under Firm 
contracts to purchasers who have 
obtained Firm commitments for 
permanent qualifying mortgage loans 
and have made substantial “earnest 
money" deposits. 

***** 

Dated: December 17,1991. 

By the Office of Thrift Supervision. 

David Kelso, 

Associate Director for RTC Operations . 

|FR Doc. 91-30907 Filed 12-30-91; 8:45 am| 

8ILUHQ CODE 6720-01-M 


Internal Revenue Service 
26 CFR Parts 1 and 301 
(CO-98-88) 

RIN 1545-AP57 

Abatements, Credits, and Refunds— 
Special Rules for Insolvent Financial 
Institution That Is or Was Member of 
Consolidated Group 

agency: Internal Revenue Service. 
Treasury. 

action: Notice of proposed rulemaking 
by cross-reference to temporary 
regulations. 

summary: The Internal Revenue Service 
is issuing temporary regulations in the 
Rules and Regulations section of this 
issue of the Federal Register to 
implement amendments to the Internal 
Revenue Code made by the Technical 
and Miscellaneous Revenue Act of 1988. 
These temporary regulations provide for 
the payment of income tax refunds in 
certain situations to a statutory or court- 
appointed Fiduciary of an insolvent 
Financial institution that was a member 
of the consolidated group in the year to 
which the refund claim relates (instead 
of payment to the common parent of the 
consolidated group). The text of the 
temporary regulations also serves as the 
comment document for this notice of 
proposed rulemaking. 
dates: Written comments must be 
received by March 2,1992. Requests to 
speak (with outlines of oral comments) 
at a public hearing scheduled on March 
24.1992, beginning at 10 a.m., must be 
received by March 10,1992. See notice 
of hearing on these proposed regulations 
published elsewhere in this issue of the 
Federal Register. 
addresses: Send comments and 
requests to speak (with outlines of oral 
comments) at the public hearing to: 
Internal Revenue Service, ATTN: 
CC:CORP:T:R (CO-98-88), room 5228. 
P.O. Box 7604, Ben Franklin Station, 
Washington. DC 20044. 

FOR FURTHER INFORMATION CONTACT: 
Concerning the hearing, Carol Savage, 
Regulations Unit, at (202) 377-9236 (not 
a toll-free number); concerning 
regulations, Rose L. Williams at (202) 
566-3231 (not a toll-free number). 
SUPPLEMENTARY INFORMATION: . 

Background 

The regulations published in the Rules 
and Regulations section of this issue of 
the Federal Register add new 
8 301.6402-7T to part 301 of title 26 of 
the Code of Federal Regulations (“CFR") 
and make amendments to §§ 1.1502- 


77(e). 1.1502-78(b). and 18411-4. The 
Final regulations that are proposed to be 
based on the temporary regulations 
would be added to part 301 of title 26 of 
the CFR. The Final regulations would 
provide guidance for determining when 
a statutory or court-appointed Fiduciary 
can receive payment of a refund from 
the Internal Revenue Service. For the 
text of the new temporary regulations, 
see T.D. 8387, published in the Rules and 
Regulations section of this issue of the 
Federal Register. The preamble to the 
temporary regulations explains the 
proposed regulations. 

Special Analyses 

It has been determined that these 
proposed rules are not major rules as 
defined in Executive Order 12291. 
Therefore, a Regulatory Impact Analysis 
is not required. 

It is hereby certified that these rules 
will not have a significant economic 
impact on a substantial number of small 
entities. The rules will primarily affect 
affiliated groups of corporations filing 
(or required to File) consolidated returns, 
which tend not to be small businesses. 
The rules will not significantly alter the 
reporting or recordkeeping duties of 
small entities. An initial Regulatory 
Flexibility Analysis is not required. 

Pursuant to section 7805(f)(1) of the 
Internal Revenue Code, these 
regulations will be submitted to the 
Chief Counsel for Advocacy of the Small 
Business Administration for comment on 
their impact on small business. 

Comments and Requests to Appear at 
the Public Hearing 

Before adopting these proposed 
regulations as final regulations, 
consideration will be given to any 
written comments that are timely 
submitted (preferably a signed original 
and nine copies) to the Internal Revenue 
Service. All comments will be available 
for public inspection and copying in 
their entirety. A public hearing will be 
held on March 24,1992, beginning at 10 
a.m., in the IRS Auditorium, Seventh 
Floor. 7400 Corridor. Internal Revenue 
Building, 1111 Constitution Ave., NW.. 
Washington. DC. Comments must be 
received by March 2,1992. Requests to 
speak (with outlines of oral comments) 
at the public hearing must be received 
by March 10,1992. See notice of hearing 
published elsewhere in this issue of the 
Federal Register. 

Drafting Information 

The principal author of these 
regulations is Rose L. Williams, Office of 
the Assistant Chief Counsel (Corporate), 
Internal Revenue Service. Other 
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personnel from the Internal Revenue 
Service and the Treasury Department 
participated in their development. 

Proposal of Regulations 

The temporary regulations (T.D. 8387). 
published in the Rules and Regulations 
section of this issue of the Federal 
Register, are hereby also proposed as 
final regulations under section 6402(i) of 
the Internal Revenue Code of 1088 
Michael). Murphy. 

A < ting Commissioner of Jn temaJ Revenue. 
1FR Doc. 81-31016 Piled 12-30-01; &45 am) 

BILLING CODE 4S30-4M-V 


26 CFR Parts t and 301 
l CO-98-88] 

BIN 1545-AP57 

Abatements, Credits, and Refunds— 
Special Rules for an Insolvent 
Financial Institution That Is or Was a 
Member of a Consolidated Group; 
Hearing 

agency: Internal Revenue Service, 
Treasury. 

action: Notice of public hearing on 
proposed regulations. 

SUMMARY: This document provides 
notice of public hearing on proposed 
regulations relating to the payment of 
income tax refunds in certain situations 
to a statutory or court-appointed 
fiduciary of an insolvent financial 
institution that was a member of a 
consolidated group in the year to which 
the refund claim relates (instead of 
payment to the common parent of the 
consolidated group). 
dates: The public hearing will be held 
on Tuesday, March 24,1992, beginning 
at 10 a.m. Requests to speak and 
outlines of oral comments must be 
received by Tuesday, March 10,1992. 
addresses: The public hearing will be 
held in the Internal Revenue Service 
Auditorium. Seventh Floor. 7400 
Corridor. Internal Revenue Service 
Building, 1111 Constitution Avenue, 

NW., Washington. DC. Requests to 
speak and outlines of oral comments 
should be submitted to: Internal 
Revenue Service, P.O. Box 7604, Ben 
^Franklin Station, Attn: CC: CORPrTR. 
(CO-98-88), room 5228. Washington. D 
20044. 

FOR FURTHER INFORMATION CONTACT: 

Carol Savage of the Regulations Unit, 
Assistant Chief Counsel (Corporate), 
202-377-9238 or (202) 566-3935 (not toll- 
free numbers). 

SUPPLEMENTARY INFORMATION: The 

subject of the public bearing is proposed 


regulations under sections 1502, 6402(0 
and 6411(c) of the Internal Revenue 
Code. The proposed regulations appear 
elsewhere in this issue of the Federal 
Register. 

The rules of S 601.601(a)(3) of the 
“Statement of Procedural Rules’* (26 
CFR part 801) shall apply with respect to 
the public hearing. Persons who have 
submitted written comments within the 
time prescribed in the notice of 
proposed rulemaking and who also 
desire to present oral comments at the 
hearing on the proposed regulations 
should submit not later than Tuesday, 
March 10,1992, an outline of the oral 
comments/testimony to be presented at 
the hearing and the time they wish to 
devote to each subject. 

Each speaker (or group of speakers 
representing a single entity) will be 
limited to 10 minutes for an oral 
presentation exclusive of the time 
consumed by questions from the panel 
for the government and answers to these 
questions. 

Because of controlled access 
restrictions, attendees cannot be 
permitted beyond the lobby of the 
Internal Revenue Service Building until 
9:45 a.m. 

An agenda showing the scheduling of 
the speakers will be made after outlines 
are received from the persons testifying. 
Copies of the agenda will be available 
free of charge at the hearing. 

By direction of the Commissioner of 
Internal Revenue. 

Dale D. Goode. 

Federal Register Liaison Officer, Assistant 
Chief Counsel (Corporate). 

[FR Doc. 91-31017 Filed 12-30-91; 8:45 am] 

BILLING COOE 4*30-01-if 


26 CFR Parts 1 and 301 
l PS-56-89] 

RIN 1545-AN92 

Certain Publicly Traded Partnerships 
Treated as Corporations—Transition 
Provisions 

agency: Internal Revenue Service, 
Treasury. 

action: Notice of proposed rulemaking. 

summary: This document sets out a 
notice of proposed rulemaking 
describing when a publicly traded 
partnership adds a “substantial new line 
of business,” thus forfeiting the 
partnership status preserved for 
“existing partnerships” by the transition 
rule applicable to section 7704 of the 
Internal Revenue Code of 1986. Section 
10211 of the Revenue Act of 1987 added 
section 7704 of the Internal Revenue 


Code. These regulations would provide 
the public with guidance needed to 
comply with the transition rules of 
section 7704. 

DATES: Comments and requests to speak 
at the public hearing scheduled for 
February 24.1992, and outlines of oral 
comments must be received by February 
10.1992. See notice of hearing published 
elsewhere in this issue of the Federal 
Register. 

ADDRESSES: Send comments, requests to 
speak, and outlines of oral comments to: 
Internal Revenue Service. P.O. Box 7604, 
Ben Franklin Station, Washington, DC 
20044 (Attention: CC:CORP:T;R; (PS-58- 
89). room 5228). 

FOR FURTHER INFORMATION CONTACT! 

Ann Veninga at 202-566-4751 (not a toll- 
free number). 

SUPPLEMENTARY INFORMATION: 

Background 

Section 10211 of the Revenue Act of 
1987, Pub. L. No. 100-203,101 Stat. 1330- 
382.1330-403 et seq. (the 1987 Act), 
added section 7704 to the Internal 
Revenue Code. Section 7704 generally 
treats publicly traded partnerships as 
corporations for Federal tax purposes 
and is generally effective for taxable 
years beginning after December 31,1987. 
Section 10211(c)(2) of the 1987 Act. 
however, exempts “existing 
partnerships” from the effect of section 
7704 until partnership taxable years 
beginning after December 31,1997. 

Under section 10211(c)(2)(B) of the 
1987 Act, a partnership otherwise 
qualifying as an existing partnership 
will cease to be an existing partnership 
as of the first day after December 17, 
1987, on which there has been an 
addition of a “substantial new line of 
business” with respect to the 
partnership. Notice 88-75,1988-2 C.B. 
388, addressed this provision in part. 
These proposed regulations define 
"'existing partnership," “substantial” 
and “new line of business.” The Internal 
Revenue Service invites requests for 
rulings on the question of when a new 
activity is a “new line of business.” 

Section 7704 and the rules under 
Notice 88-75 generally apply to taxable 
years beginning after December 31.1987. 
The regulations are proposed to be 
effective for taxable years beginning 
after December 31,1991. and no 
inference is intended concerning the 
interpretation of section 10211(c)(2) prior 
to the effective date of these regulations. 
However, taxpayers may rely on these 
regulations prior to the effective date. 
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Special Analyses 

These proposed rules are not major 
rules as defined in Executive Order 
12291. Therefore, a Regulatory Impact 
Analysis is not required. It has also 
been determined that section 553(b) of 
the Administrative Procedure Act (5 
U.S.C. chapter 5) and the Regulatory 
Flexibility Act (5 U.S.C. chapter 6) do 
not apply to these regulations, and, 
therefore, an initial Regulatory 
Flexibility Analysis is not required. 
Pursuant to section 7805(f) of the 
Internal Revenue Code, these 
regulations will be submitted to the 
Chief Counsel for Advocacy of the Small 
Business Administration for comment on 
their impact on small business. 

Comments and Requests To Appear at 
the Public Hearing 

Before adopting these proposed 
regulations, consideration will be given 
to any written comments that are timely 
submitted (preferably a signed original 
and eight copies) to the Internal 
Revenue Service. All comments will be 
available for public inspection and 
copying in their entirety. A public 
hearing is scheduled for February 24. 
1992. See notice of public hearing 
published elsewhere in this issue of the 
Federal Register. 

Drafting Information 

The principal author of these 
proposed regulations is Ann Veninga, 
Office of the Assistant Chief Counsel 
(Passthroughs and Special Industries). 
Internal Revenue Service. However, 
personnel from other offices of the 
Internal Revenue Service and Treasury 
Department participated in developing 
the regulations on matters of both 
substance and style. 

List of Subjects 

26 CFR 1.7001-1 through 1.7704-2 

Bonds, Closing agreement. 
Compromises, Crimes, Definitions, 
Discovery of liability. Employment 
taxes. Enforcement of title, Estate taxes. 
Excise taxes, Forfeiture, Gift taxes. 
Income taxes. Judicial proceedings, 
Licensing and registration. 
Miscellaneous provisions, Other 
offenses. Penalties. Publicly traded 
partnerships, Taxes. 

26 CFR Part 301 

Administrative practice and 
procedure, Alimony, Bankruptcy. Child 
support. Continental shelf. Courts. 
Crime, Employment taxes. Estate taxes. 
Excise taxes, Gift taxes. Income taxes, 
Investigations. Law enforcement, Oil 
pollution. Penalties, Pensions, Reporting 


and recordkeeping requirements, 
Statistics, Taxes. 

Proposed Amendments to the 
Regulations 

Accordingly, title 26, chapter 1, parts 1 
and 301 are proposed to be amended as 
follows: 

PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER 
DECEMBER 31,1953 

Paragraph 1. The authority for part 1 
continues to read in part: 

Authority: Sec. 7805. 68A Stat. 917: sec. 26 
U.S.C. 7805 * • ' 

Par. 2. A new § 1.7704-2 is added to 
read as follows: 

§ 1.7704-2 Transition provisions. 

(a) Transition rule —(1) Statutory 
dates. Section 7704 generally applies to 
taxable years beginning after December 
31,1987. In the case of an existing 
partnership, however, section 7704 and 
the regulations thereunder apply to 
taxable years beginning after December 
31,1997. 

(2) Effective date of regulations. 

These regulations apply to taxable years 
beginning after December 31,1991. 

(b) Existing partnership —(1) In 
general —For purposes of 8 1.7704-2, the 
term “existing partnership” means any 
partnership if— 

(1) The partnership was a publicly 
traded partnership (within the meaning 
of section 7704(b)) on December 17, 

1987; 

(ii) A registration statement indicating 
that the partnership was to be a publicly 
traded partnership was filed with the 
Securities and Exchange Commission 
(SEC) with respect to the partnership on 
or before December 17,1987; or 

(iii) With respect to the partnership, 
an application was filed with a state 
regulatory commission on or before 
December 17,1987, seeking permission 
to restructure a portion of a corporation 
as a publicly traded partnership. 

(2) Changed status of an existing 
partnership. A partnership will not 
qualify as an existing partnership after a 
new line of business is substantial. 

(c) Substantial. A new line of business 
is substantial as of the earlier of— 

(1) The taxable year in which the 
partnership derives more than 15 
percent of its gross income from that 
line of business; or 

(2) The taxable year in which the 
partnership directly uses in that line of 
business more than 15 percent (by 
value) of its total assets. 

If a substantial new line of business is 
added during the taxable year [e.g., by 
acquisition), the line of business is 


treated as substantial as of the date it is 
added; otherwise a substantial new line 
of business is treated as substantial as 
of the first day of the taxable year in 
which it becomes substantial. 

(d) New Line of Business —(1) In 
general. A new line of business is any 
business activity of the partnership not 
closely related to a pre-existing business 
of the partnership to the extent that the 
activity generates income other than 
“qualifying income” within the meaning 
of section 7704 of the regulations 
thereunder. 

(2) Pre-existing business. A business 
activity is a pre-existing business of the 
partnership if— 

(i) The partnership was actively 
engaged in the activity on or before 
December 17,1987; or 

(ii) The partnership is actively 
engaged in the business activity that 
was specifically described as a 
proposed business activity of the 
partnership in a registration statement 
or amendment thereto filed on behalf of 
the partnership with the SEC on or 
before December 17.1987. For this 
purpose, a specific description does not 
include a general grant of authority to 
conduct any business. 

(3) Closely related. Ail of the facts 
and circumstances will determine 
whether a new business activity is 
closely related to a pre-existing business 
of the partnership. The following factors, 
among others, will help to establish that 
a new business activity is closely 
related to a pre-existing business of the 
partnership and therefore is not a new 
line of business: 

(i) The activity provides products or 
services very similar to the products or 
services provided by the pre-existing 
business. 

(ii) The activity markets products and 
services to the same class of customers 
as that of the pre-existing business. 

(iii) The activity is of a type that is 
normally conducted in the same 
business location as the pre-existing 
business. 

(iv) The activity requires the use of 
similar operating assets as those used in 
the pre-existing business. 

(v) The activity’s economic success 
depends on the success of the pre¬ 
existing business. 

(vi) The activity is of a type that 
would normally be treated as a unit with 
the pre-existing business in the 
business’ accounting records. 

(vii) If the activity and the pre-existing 
business are regulated or licensed, they 
are regulated or licensed by the same or 
similar governmental authority. 

(viii) The United States Bureau of the 
Census assigns the activity the same 
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four-digit Industry Number Standard 
Identification Code ("Industry SIC 
Code”) as the pre-existing business. 

Such Codes are set forth in the 
Executive Office of the President. Office 
of Management and Budget, Standard 
Industrial Classification Manual, 
prepared, and from time to time revised, 
by the Statistical Policy Division of the 
United States Office of Management and 
Budget. For example, if a partnership's 
pre-existing business is manufacturing 
steam turbines and then the partnership 
begins an activity manufacturing 
hydraulic turbines, both activities would 
be assigned the same Industry SIC 
Code, 3511—Steam, Gas, and Hydraulic 
Turbines, and Turbine Generator Set 
Units. In the case of a pre-existing 
business or activity that is listed under 
the Industry SIC Code, 9999— 
Nondassifiable Establishments—or 
under a miscellaneous category (e.g., 
most Industry SIC Codes ending in a ‘‘9 M 
are miscellaneous categories), the 
similarity of the SIC Codes is ignored as 
a factor in determining whether the 
activity is closely related to the pre¬ 
existing business. Ihe dissimilarity of 
the SIC Codes is considered in 
determining whether the business 
activity is closely related to the pre¬ 
existing line of business. 

(e) Activities conducted through other 
entities —(1) Controlled corporations — 
(t) In genera!. An activity conducted by 
a corporation controlled by an existing 
partnership is not deemed to be an 
activity of the partnership for purposes 
of paragraph (d) of this section 
(determination of whether an existing 
partnership has added a new line of 
business) if no more than 10% of the 
gross income that the partnership 
derives from the corporation during the 
taxable year is section 7704(d) 
qualifying income that is 
recharacterized as nonqualifying income 
under paragraph (e)fl)(iii) of this 
section. 

(ii) Control. Control of a corporation is 
determined under the rules of section 
304(c). 

(iii) Recharacterization of qualifying 
income —(A) In general. Cross income 
received by a partnership from a 
controlled corporation that would be 
qualifying income under section 7704(d) 
is subject to recharacterization as 
nonqualifying income if the amount is 
deductible in computing the income of 
die controlled corporation. 

(B) Extent of recharacterization. The 
amount of income described in 
paragraph (e){l)(iii)(A) of this section 
that is recharacterized as nonqualifying 
income is: 


(7) The amount described in 
paragraph (e)(l)(iii) of this section, 
multiplied by 

(2) The controlled corporation's 
taxable income that would not be 
qualifying income within Ihe meaning of 
section 7704(d) if earned directly by the 
partnership, divided by 

(3) The controlled corporation’s 
taxable income. 

For purposes of paragraph (e)(l)(iii)(B) 

(2) and (3) of this section, a 
corporation's taxable income is 
determined without regard to deductions 
for amounts paid to the partnership. 

(2) Tieredpartnei'ships. An activity 
conducted by a partnership in which an 
existing partnership holds an interest 
(directly or through another partnership) 
will be considered an activity of the 
existing partnership. 

(3) Example. The following example 
illustrates the application of this 
paragraph (e): 

Example, (i) PTP, an existing partnership, 
acquired all the stock of X corporation on 
January 1.1993. During PTFs 1993 taxable 
year it received $185,000 of dividends and 
$15,000 of interest from X. Determined 
without regard to interest paid to PTP. X's 
taxable income during that period was 
$500,000 none of which was "qualifying 
income” within the meaning of section 7704 
and the regulations thereunder, in computing 
the income of X, the $15,000 of interest paid 
to PTP is deductible. 

(ii) Under paragraph (e)(l)(iii) of this 
section, all $15,000 of FTP's interest income 
was nonqualifying income ($15000 X 
500,000/500.000). Under paragraph (e)(l)(i) of 
this section, however, the activities of X will 
not be considered to be activities of PTP for 
the 1993 taxable year because no more than 
10 percent of the gross income that PTP 
derived from X would be treated as other 
than qualifying income (15XXX)/ 

200,000 — 7.5%). 

(f) Exceptions —(1) Coordilotion vnth 
gjvss income requirements of section 
7704/cJ{2J. A partnership that is either 
aa existing partnership as of December 
31.1997, or an existing partnership that 
ceases to qualify as an existing 
partnership is subject to section 7704 
and the regulations thereunder. Section 
7704(a) does not apply to these 
partnei^ships. however, if these 
partnerships meet the gross income 
requirements of paragraphs (c) (1) and 
(2) of section 7704. For purposes of 
applying section 7704(c) (1) and (2) to 
these partnerships, the only taxable 
years that must be tested are those 
beginning on end after the earlier of— 

(i) January 1,1998; or 

(ii) The day on which the partnership 
ceases to qualify as an existing 
partnership because of the addition of a 
new line of business: or 


(iii) The First day of the first taxable 
year in which a new line of business 
becomes substantial (if the new line of 
business becomes substantial after the 
year in which it is added). 

(2) Specific exceptions. In determining 
whether a partnership is an existing 
partnership for purposes of section 770 4. 
the following events do not in 
themselves terminate the status of 
existing partnerships— 

(i) Termination of the partnership 
under section 708(bj(l}{B} due to ihe sak? 
or exchange of 50 percent or more of ihe 
total interests in partnership capital and 
profits; 

(ii) Issuance of additional partnership 
units; and 

(iii) Dropping a line of business. This 
event, however, could affect an existing 
partnership’s status indirectly. For 
example, dropping one line of business 
could change the composition of Ihe 
partnership’s gross income. The change 
in composition could make a new line of 
business ’’substantial.” under paragraph 
(c) of this section, and terminate the 
partnership's status. See paragraph 
(b)(2) of this section. 

(g) Examples. The following examples 
illustrate the application of this section: 

Example 7. (i) On December 17.1337, FTP. 
a calendar-year publicly traded partnership, 
owned and operated citrus groves. On March 
1.1993. PTP purchased a processing business 
involving frozen citrus products. In the 
partnership's 1993 taxable year, the 
partnerships directly used in the processing 
business more than 15 percent (by value) of 
its total assets. 

(ii) The citrus grove activities provide 
different products from Ihe processing 
activities, are marketed to customers 
different from the customers of the processing 
activities, require different types of operating 
assets, are not commonly conducted at the 
same location, are not commonly treated as a 
unit in accounting records, do not depend 
upon one another for economic success, and 
do not have the same Industry £1C Code. 
Under the facts and circumstances, tbe 
processing business is not closely related to 
the citrus grove operation and is a new Tine of 
business under paragraph (dj(l) of This 
section. 

(iii) The assets of the partnership used hi 
the new line of business are substantial 
under paragraph (c)(2). Because PTP added a 
substantial new line of business after 
December 17,1987. paragraph (bj(2) of this 
section terminates PTFs status as an existing 
partnership on March 1,1993. 

Example 2. (i) On December 17.1987. FfP. 
a calendar-year publicly haded partnership, 
owned and operated retirement centers that 
serve the elderly. Each center contains three 
sections: 

(1) a residential section, which includes 
suites of rooms, dining facilities, lounges, and 
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(2) an assisted-living section, Which 
provides laundry and housekeeping services, 
health monitoring, and emergency care; and 

(3] a nursing section, which provides 
private and semiprivate rooms, dining 
facilities, examination and treatment rooms, 
drugs, medical equipment, and physical, 
speech, and occupational therapy. 

The business activities of each section 
constitute preexisting businesses of PTP 
under paragraph (d)(2) of this section, 
because PTP was actively engaged in the 
activities on or before December 17,1987. 

(ii) The nursing sections primarily furnish 
health care. They employ nurses and 
therapists, are subject to federal, state, and 
local licensing requirements, and may chaige 
certain costs to government programs like 
Medicare and Medicaid. 

(iii) In 1993, PTP acquired new nursing 
homes that treat inpatient adults of all ages. 
The nursing homes provide private and 
semiprivate rooms, dining facilities, 
examination and treatment rooms, drugs, 
medical equipment, and physical, speech, end 
occupational therapy. The nursing homes 
primarily furnish health care. They employ 
nurses and therapists, are subject to federal, 
state, and local licensing requirements, and 
may charge certain costs to government 
programs like Medicare and Medicaid. 

(iv) PTP’s new nursing homes and old 
nursing sections provide very similar 
services, market to very similar customers, 
use similar types of property and personnel, 
and are licensed by the same regulatory 
agencies. The nursing homes and old nursing 
sections have the same Industry SIC Code. 
Under these facts and circumstances, the new 
nursing homes are closely related to a pre¬ 
existing business of the partnership. 
Accordingly, under paragraph (d)(1) of this 
section, the acquisition of the new nursing 
homes is not the addition of a new line of 
business. 

(v) PTP was a publicly traded partnership 
on December 17,1987, and was an existing 
partnership under paragraph (b)(1)(f) of this 
section. Because PTP has added no 
substantial new line of business after 
December 17,1987, paragraph (b)(2) of this 
section does not terminate PTP's status as an 
existing partnership. 

Example 3. (i) On December 17,1987. PTP. 
a calendar-year publicly traded partnership, 
owned and operated cable television systems 
in the northeastern United States. PTP’s 
registration statement described as its 
proposed business activities the ownership 
and operation of cable television systems, 
any ancillary operations, and any business 
permitted by the laws of the state in which 
PTP was formed. 

(ii) PTP*8 cable systems include cables 
strung along telephone lines, converter boxes 
in subscribers’ homes, other types of cable 
equipment, satellite dishes that receive 
programs broadcast by various television 
networks, and channels that carry public 
service announcements of local interest. 
Subscribers pay the systems a fee for the 
right to receive both the local announcements 
and the network signals relayed through the 
cables. Those fees constitute PTP’s primary 
revenue. The systems operate under 
franchise agreements negotiated with each 
municipality in which they do business. 


(iii) On September 1.1993. PTP purchased a 
television station in the northwestern United 
States. The station owns broadcasting 
facilities, satellite dishes that receive 
programs broadcast by the station’s network, 
and a studio that produces programs of 
interest to the area that receives the station's 
broadcasts. Fees from advertisers constitute 
the station’s primary revenue. The station 
operates under a license from the Federal 
Communications Commission. 

(iv) In the partnership’s 1993 taxable year, 
the station generated less than 15 percent of 
PTP’s gross income and constituted less than 
15 percent of its total assets (by value). In 
PTP’s 1994 taxable year, the station 
generated more than 15 percent of PTP*s 
gross income. 

(v) The cable systems relay signals through 
cables to subscribers and earn revenue from 
subscriber fees; the station broadcasts 
signals to the general public and earns 
revenue by selling air time for commercials. 
Despite certain similarities, the two types of 
activities generally require different 
operating assets and earn income from 
different sources. They are regulated by 
different agencies. They are not commonly 
conducted at the same location and do not 
generally depend upon one another for their 
economic success. They have different 
Industry SIC Codes. Under the facts and 
circumstances, the television station 
activities are not closely related to PTFs pre¬ 
existing business, the cable system activities. 

(vi) As of December 17,1987, PTP did not 
own and operate any television station. PTFs 
registration statement specifically described 
as its proposed business activities only the 
ownership and operation of cable television 
systems and any ancillary operations. For 
purposes of paragraph (d)(2) of this section, a 
specific descriptiondoes not include PTP’s 
general authority to carry on any business 
permitted by the state of its formation. 
Therefore, the television station line of 
business was not specifically described as a 
proposed business activity of PTP in its 
registration statement. PTFs acquisition of 
the television station business activity 
constitutes a new line of business under 
paragraph (d)(1) of this section. 

(vii) PTP was a publicly traded partnership 
on December 17,1987, and was an existing 
partners hip u nder paragraph (b)(l)(i) of this 
section. FTP added a new line of business in 
1993, but that line of business was not 
substantial under paragraph (c) of this 
section, and thus PTP remained an existing 
partnership for its 1993 taxable year. In 1994, 
the new line of business became substantial 
because it generated more than 15 percent of 
PTFs gross income. Paragraph (b)(2) of this 
section therefore terminates PTFs existing 
partnership status as of January 1,1994, the 
firs! day of the first taxable year beginning 
after December 17,1987, in which PTP’s new 
line of business became substantial. 

PART 301-PROCEDURE AND 
ADMINISTRATION 

Par. 3. The authority for part 301 
continues to read in part: 

Authority: Sea 7805,1.R.C. 1954; 68A Stat. 
917; 28 U.S.C. 7805 * * * 


Par. 4. A new 9 301.7704-2 is added 
under the heading "Definitions*’ to read 
as follows: 

§ 301.7704-2 Transition provisions. 

See the regulations under section 7704 
contained in part 1 of this chapter for a 
definition of the "substantial new line of 
business" that an "existing" publicly 
traded partnership cannot enter without 
forfeiting its partnership status under 
the transition provisions applicable to 
section 7704. 

Fred T. Goldberg, Jr., 

Commissioner of Internal Revenue. 

[FR Doc 91-31144 Filed 12-30-91; 8:45 am) 

BILLING COOS 4*30-0 V-M 


26 CFR Parts 1 and 301 

[PS-56-89J 

RIN 1545-AN92 

Certain Publicly Traded Partnerships 
Treated as Corporations—Transaction 
Provisions; Public Hearing 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Notice of proposed hearing on 
proposed regulations. 


SUMMARY: This document provides 
notice of a public hearing relating to a 
description of when a publicly traded 
partnership adds a "substantial new tine 
of business," thus forfeiting the 
partnership stats preserved for "existing 
partnerships” by the transaction rule 
applicable to section 7704 of the Internal 
Revenue Code of 1986. 

DATES: The public hearing will be held 
on Monday, February 24,1991, beginning 
at 10 a.m. Outlines of oral comments 
must be received by Monday, February 
10,1991. 

addresses: The public hearing will be 
held in the Commissioner’s Conference 
Room, room 3313, Internal Revenue 
Building, 1111 Constitution Avenue, 

NW.. Washington, DC. Requests to 
speak and outline of oral comments 
should be submitted to the 
Commissioner of Internal Revenue 
Service, P.O. Box 7604, Ben Franklin 
Station, Attn: CC:CORP:T:R (PS-56-69), 
room 5228, Washington, DC 20044. 

FOR FURTHER INFORMATION CONTACT: 

Felicia A. Daniels of the Regulations 
Unit Assistant Chief Counsel 
(Corporate). 202-560-3935, (not a toll- 
free number). 
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SUPPLEMENTARY INFORMATION: The 

subject of the public hearing is proposed 
regulations under section 7704 of the 
Internal Revenue Code. The proposed 
regulations appear in the proposed rules 
section of this issue of the Federal 
Register. 

The rules of § 601.601(a)(3) of the 
“Statement of Procedural Rules” (26 
CFR part 601) shall apply with respect to 
the public hearing. Persons who have 
submitted written comments within the 
time prescribed in the notice of 
proposed rulemaking and who also 
desire to present oral comments at the 
hearing on the proposed regulations 
should submit not later than Monday, 
February 10,1991, an outline of oral 
comments/testimony to be presented at 
the hearing and the time they wish to 
devote to each subject. 

Each speaker (or group of speakers 
representing a single entity) will be 
limited 10 minutes for an oral 
presentation exclusive of the time 
consumed by the questions from the 
panel for the government and answers 
to these questions. 

Because of controlled access 
restrictions, attendees cannot be 
permitted beyond the lobby of the 
Internal Revenue Building until 9:45 a.m. 

An agenda showing the scheduling of 
the speakers will be made after outlines 
are received from the persons testifying. 
Copies of the agenda will be available 
free of charge at the hearing. 

By the direction of the Commissioner of the 
Internal Revenue. 

Dale D. Goode 

Federal Register Liaison Officer. Assistant 
Chief Counsel (Corporate). 

[FR Doc. 91-31145 Filed 12-30-91; 8:45 am) 
BILLING CODE 4830-01-M 


DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 917 

Kentucky Permanent Regulatory 
Program; Kentucky f s Small Operator 
Assistance Program (SOAP) and 
Assistance Application 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 

action: Proposed rule; reopening and 
extension of comment period on 
proposed amendment. 

summary: OSM is announcing the 
receipt of revisions to a previously 
proposed program amendment to the 
Kentucky permanent regulatory program 


(hereinafter referred to as the Kentucky 
program) under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA). By a letter dated December 5, 
1991 (Administrative Record No. KY- 
1085), Kentucky submitted additional 
information to both support and modify 
its proposed amendment dated June 28, 
1991 (Administrative Record No. KY- 
1059) which was published in the 
Federal Register of July 22,1991, as it 
relates to Kentucky Administrative 
Regulations (KAR) at 405 KAR 7:080 
Small Operator Assistance. 

This notice sets forth the times and 
locations that the Kentucky program and 
the proposed amendment are available 
for public inspection, the comment 
period during which interested persons 
may submit written comments on the 
proposed amendment, and the 
procedures that will be followed 
regarding a public hearing, if one is 
requested. 

DATES: Written comments must be 
received on or before 4 p.m. on January 
15,1992. If requested, a public hearing 
on the proposed amendment will be held 
at 10 a.m. on January 10.1992. Requests 
to present oral testimony at the hearing 
must be received on or before 4 p.m. on 
January 6,1992. 

addresses: Written comments and 
requests for a hearing should be mailed 
or hand delivered to: William J. Kovacic. 
Director, Lexington Field Office, Office 
of Surface Mining Reclamation and 
Enforcement, 340 Legion Drive, suite 28, 
Lexington, Kentucky 40504. Copies of 
the Kentucky program, the proposed 
amendment, and all written comments 
received in response to this notice will 
be available for review at the addresses 
listed below, Monday through Friday, 9 
a.m. to 4 p.m., excluding holidays. Each 
requester may receive, free of charge, 
one copy of the proposed amendment by 
contacting OSM’s Lexington Field 
Office. 

Office of Surface Mining Reclamation 
and Enforcement, Lexington Field 
Office, 340 Legion Drive, suite 28, 
Lexington, Kentucky 40504, 

Telephone: (606) 233-2896. 

Office of Surface Mining Reclamation 
and Enforcement, Eastern Support 
Center, Ten Parkway Center, 
Pittsburgh, Pennsylvania 15220, 
Telephone: (412) 937-2828. 

Department for Surface Mining 
Reclamation and Enforcement, No. 2 
Hudson Hollow Complex, Frankfort, 
Kentucky 40601, Telephone: (502) 564- 
6940. 

If a public hearing is held, its location 
will be: The Harley Hotel, 2143 North 
Broadway, Lexington, Kentucky 40505. 


FOR FURTHER INFORMATION CONTACT: 

William J. Kovacic, Director, Lexington 
Field Office, Telephone (606) 233-2896. 

SUPPLEMENTARY INFORMATION: . 

I. Background 

On May 18,1982, the Secretary of the 
Interior conditionally approved the 
Kentucky program. Information 
pertinent to the general background, 
revisions, modifications, and 
amendments to the proposed permanent 
program submission, as well as the 
Secretary’s findings, the disposition of 
comments and a detailed explanation of 
the conditions of approval can be found 
in the May 18,1982, Federal Register (47 
FR 21404-21435). Subsequent actions 
concerning the conditions of approval 
and program amendments are identified 
at 30 CFR 917.11. 917.15, 917.16, and 
917.17. 

II. Discussion of Amendment 

By letter dated December 5,1991, 
(Administrative Record No. KY-1085), 
Kentucky resubmitted a proposed 
program amendment which was part of 
a larger proposed program amendment 
originally submitted June 28,1991 
(Administrative Record No. KY-1059) 

(56 FR 33398, July 22,1991). This 
resubmission identifies and incorporates 
Kentucky’s Small Operator application 
forms that have been revised to capture 
information required by the State’s 
recently proposed small operator 
assistance regulation modifications. In 
addition, Kentucky’s Statement of 
Consideration relating to the proposed 
regulation 405 KAR 7:080 is included in 
the submission. Additionally, the 
resubmission contains some 
grammatical corrections for clarity and 
proper citation. 

III. Public Comment Procedures 

In accordance with the provisions of 
30 CFR 732.17(h), OSM is now seeking 
comment on whether the amendment 
proposed by Kentucky on December 5, 
1991, satisfies the applicable program 
approval criteria of 30 CFR 732.15. If the 
revised amendment is deemed adequate, 
it will become part of the Kentucky 
program. 

Written Comments 

Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaiking as set forth in 
Kentucky’s submission dated December 
5,1991, and include explanations in 
support of the commentor’s 
recommendations. Comments received 
after the time indicated under “DATES” 
or at locations other than the Lexington 
Field Office will not necessarily be 
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considered in the final rulemaking or 
included in the Administrative Record. 

Public Hearing 

Persons wishing to comment at the 
public hearing should contact the person 
listed under 'for further information 
CONTACT" by 4 p.m. on January 6,1992. 

If no one requests an opportunity to 
comment at a public hearing, the hearing 
will not be held. 

Filing of a written statement at the 
time of the hearing is requested as it will 
greatly assist the transcriber. 

Submission of written statements in 
advance of the hearing will allow OSM 
officials to prepare adequate responses 
and appropriate questions. 

The public hearing will continue on 
the specified date until all persons 
scheduled to comment have been heard. 
Persons in the audience who have not 
been scheduled to comment, and who 
wish to do so, will be heard following 
those scheduled. The hearing will end 
after all persons scheduled to comment 
and persons present in the audience 
who wish to comment have been heard. 

Public Meeting 

If only one person requests an 
opportunity to comment at a hearing, a 
public meeting, rather than a public 
hearing, may be held. Persons wishing to 
meet with OSM representatives to 
discuss the proposed amendments may 
request a meeting at the OSM, Lexington 
Field Office listed under "addresses" 
by contacting the person listed under 
"FOR FURTHER INFORMATION CONTACT." 
All such meetings will be open to the 
public and, if possible, notices of 
meetings will be posted in advance at 
the locations listed under "ADDRESSES." 
A written summary of each meeting will 
be made a part of the Administrative 
Record. 

List of Subjects in 30 CFR Part 917 

Intergovernmental relations, Surface 
mining, Underground mining. 

Dated: December 19,1991. 

Jeffrey Jarrelt. 

Acting Assistant Dimeter, Eastern Support 
Center. 

(FR Doc. 91-31251 Filed 12-30-91: 8:45 am] 

BILLING COOC 4310-05-M 


30 CFR Part 935 

Ohio Permanent Regulatory Program; 
Revision of Administrative Rule 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 

action: Proposed rule. 


summary: OSM is announcing the 
receipt of proposed Program 
Amendment Number 55 to the Ohio 
permanent regulatory program 
(hereinafter referred to as the Ohio 
program) under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA). The amendment was initiated 
by Ohio and is intended to revise one 
rule in the Ohio Administrative Code to 
authorize reclamation agreements 
between Ohio and coal mine operators 
who are in danger of bond forfeiture. 

The amendment would also delete a 
redundant provision concerning 
delinquent reclamation and would 
delete a provision terminating the rights 
of the permittee to reclaim all or part of 
a forfeited permit upon issuance of the 
bond forfeiture order. 

This notice sets forth the times and 
locations that the Ohio program and 
proposed amendments to that program 
will be available for public inspection, 
the comment period during which 
interested persons may submit written 
comments on the proposed amendments, 
and the procedures that will be followed 
regarding the public hearing, if one is 
requested. 

dates: Written comments must be 
received on or before 4 p.m. on January 
30,1992. If requested, a public hearing 
on the proposed amendments will be 
held at 1:00 p.m. on January 27,1992. 
Requests to present oral testimony at 
the hearing must be received on or 
before 4 p.m. on January 15,1992. 
addresses: Written comments and 
requests to testify at the hearing should 
be mailed or hand-delivered to Mr. 
Richard J. Seibel, Director, Columbus 
Field Office, at the address listed below. 
Copies of the Ohio program, the 
proposed amendments, and all written 
comments received in response to this 
notice will be available for public 
review at the addresses listed below 
during normal business hours, Monday 
through Friday, excluding holidays. Each 
requesters may receive, free of charge, 
one copy of the proposed amendments 
by contacting OSM’s Columbus Field 
Office. 

Office of Surface Mining Reclamation 
and Enforcement Columbus Field 
Office, 2242 South Hamilton Road, 
room 202, Columbus, Ohio 43232. 
Telephone: (614) 866-057& 

Ohio Department of Natural Resources, 
Division of Reclamation, 1855 
Fountain Square Court, Building H-3 
Columbus, Ohio 43224. Telephone: 
(614) 265-6675 

FOR FURTHER INFORMATION CONTACT: 

Mr. Richard J. Seibel, Director, 

Columbus Field Office, (614) 866-0578. 


SUPPLEMENTARY INFORMATION: 

I. Background 

On August 16,1982, the Secretary of 
the Interior conditionally approved the 
Ohio program. Information on the 
general background of the Ohio program 
submission, including the Secretary’s 
findings, the disposition of comments, 
and a detailed explanation of the 
conditions of approval of the Ohio 
program, can be found in the August 10, 
1982 Federal Register (47 FR 34688). 
Subsequent actions concerning the 
conditions of approval and program 
amendments are identified at 30 CFR 
935.11,935.12, 935.15, and 935.16. 

II. Discussion of the Proposed 
Amendments 

By letter dated December 11,1991, 
(Administrative Record No. OH-1612), 
Ohio submitted proposed Program 
Amendment Number 55. The substantive 
changes proposed by Ohio in this 
amendment are discussed briefly below: 

1. Delinquent Reclamation 

Ohio Administrative Code (OAC) 
1501:13-7-06 paragraphs (A) and (B)(1): 
Ohio is deleting paragraph (A) and is 
incorporating some of the deleted 
language in paragraph (B)(1). Revised 
paragraph (B)(1) would provide that a 
permittee will forfeit performance bond 
whenever the Chief of the Ohio 
Department of Natural Resources, 
Division of Reclamation (the Chief) 
determines that "the permittee failed to 
comply with a notice of violation issued 
for failure to complete any phase of 
reclamation within the time required by 
the mining and reclamation plan and 
any time extensions given for good 
cause." 

2. Conditions Under Which Forfeiture 
May Be A voided 

OAC 1501:13-7-06 paragraphs (C)(1) 
and (2): Ohio is adding these new 
paragraphs to specify that performance 
bond forfeiture may be avoided if the 
permittee enters into an agreement with 
the Chief to perform reclamation 
operations in accordance with a 
compliance schedule which meets the 
conditions of the permit, the reclamation 
plan, and the Ohio program. The 
proposed amendment would allow that 
the permittee and the Chief may enter 
into such an agreement prior to the 
Chiefs issuance of a cessation order if 
the reason for the forfeiture is the 
permittee’s failure to comply with a 
notice of violation for 
noncontemporaneous reclamation. 
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3. Terminating the Rights of the 
Permittee to Reclaim 

OAC 1501:13-7-06 paragraph 
(D)(2)(d): Ohio is deleting this existing 
paragraph which provides that bond 
forfeiture orders issued by the Chief 
shall declare that the rights of the 
permittee to perform reclamation on the 
entire permit area or the incremental 
area, when applicable, are terminated. 

111. Public Comment Procedures 

In accordance with the provisions of 
30 CFR 732.17(h), OSM is now seeking 
comment on whether the amendments 
proposed by Ohio satisfy the applicable 
program approval criteria of 30 CFR 
732.15. If the amendments are deemed 
adequate, they will become part of the 
Ohio program. 

Written Comments 

Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaking, and include 
explanations in support of the 
commenter's recommendations. 
Comments received after the time 
indicated under “dates" or at locations 
other than the Columbus Field Office 
will not necessarily be considered in the 
final rulemaking or included in the 
Administrative Record. 

Public Hearing 

Persons wishing to comment at the 
public hearing should contact the person 
listed under “for further information 
contact" by 4 p.m. on January 15,1992. 
If no one requests an opportunity to 
comment at a public hearing, the hearing 
will not be held. 

Filing of a written statement at the 
time of the hearing is requested as it will 
greatly assist the transcriber. 

Submission of written statements in 
advance of the hearing will allow OSM 
officials to prepare adequate responses 
and appropriate questions. 

The public hearing will continue on 
the specified date until all persons 
scheduled to comment have been heard. 
Persons in the audience who have not 
been scheduled to comment and who 
wish to do so will be heard following 
those scheduled. The hearing will end 
after all persons scheduled to comment 
and persons present in the audience 
who wish to comment have been heard. 

Public Meeting 

If only one person requests an 
opportunity to comment at a hearing, a 
public meeting, rather than a public 
hearing, may be held. Persons wishing to 
meet with OSM representatives to 
discuss the proposed amendments may 
request a meeting at the Columbus Field 
Office by contacting the person listed 


under “for further information 
CONTACT.” All such meeting shall be 
open to the public and, if possible, 
notices of the meetings will be posted at 
the locations listed under “addresses." 
A written summary of each public 
meeting will be made a part of the 
Administrative Record. 

List of Subjects in 30 CFR Part 935 

Intergovernmental relations, Surface 
mining, Underground mining. 

Dated: December 19.1991. 

Jeffrey D. Jarrett, 

Acting Assistant Director, Eastern Support 
Center. 

[FR Doc. 91-31205 Filed 12-30-91: 8:45 amj. 

BILLING COOE *310-0S-M 


30 CFR Part 950 

Wyoming Abandoned Mine Land 
Reclamation Program 

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM). 
Interior. 

action: Proposed Rule: Public Comment 
Period and Opportunity for Public 
Hearing on Proposed Amendment. 

summary: OSM is announcing receipt of 
a proposed amendment to the Wyoming 
Abandoned Mine Land Reclamation 
Program (hereinafter, the “State 
Reclamation Plan") under the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA), 30 U.S.C. 1231 et seq. 

The proposed amendment is intended to 
change the State Reclamation Plan to 
conform with the new provisions of the 
Abandoned Mine Reclamation Act of 
1990 (Pub. L 101-508; AMRA). The 
proposed amendment includes: A plan 
narrative; program administration; legal 
basis for the amended program; project 
eligibility; public participation; analysis 
of program authority and policy; and the 
State's administrative record. 

This notice sets forth the times and 
locations that the State Reclamation 
Plan and the proposed amendment to 
that plan are available for public 
inspection, the comment period during 
which interested persons may submit 
written comments on the proposed 
amendment, and the procedures that 
will be followed regarding the public 
hearing, if one is requested. 
dates: Written comments must be 
received by 4 p.m., m.s.t. January 30, 
1992. If requested, a public hearing on 
the proposed amendment will be held on 
January 27,1992. Requests to present 
oral testimony at the hearing must be 
received by 4 p.m., m.s.t. on January 15, 
1992. 


addresses: Written comments should 
be mailed or hand delivered to Guy 
Padgett at the address listed below. 

Copies of the State Reclamation Plan, 
the proposed amendment, and all 
written comments received in response 
to this notice will be available for public 
review at the addresses listed below 
during normal business hours, Monday 
through Friday, excluding holidays. Each 
requester may receive one free copy of 
the proposed amendment by contacting 
OSM’s Casper Field Office. 

Guy Padgett, Director, Casper Field 
Office; Office of Surface Mining 
Reclamation and Enforcement; 100 
East B Street, room 2128; Casper, WY 
82601-1918. Telephone (307) 261-5776. 
Gary Beach, Program Administrator; 
Abandoned Mine Lands Division, 
Department of Environmental Quality; 
Herschler Building, Third Floor West; 
122 West 25th Street; Cheyenne, WY 
82002. Telephone (307) 777-6145. 

FOR FURTHER INFORMATION CONTACT: 

Guy Padgett; Telephone (307) 261-5776. 

SUPPLEMENTARY INFORMATION: 

I. Background on the State Reclamation 
Plan 

On February 14,1983, the Secretary of 
the Interior approved the State 
Reclamation Plan. General background 
information, including the Secretary’s 
findings, the disposition of comments, 
and the conditions of approval of the 
State Reclamation Plan can be found in 
the February 14,1983 Federal Register 
(48 FR 6538). 

II. Proposed Amendment 

By letter dated December 16,1991 
(Administrative Record No. WY 17-1). 
Wyoming submitted a proposed 
amendment to its State Reclamation 
Plan pursuant to SMCRA. Wyoming 
submitted the proposed amendment on 
its own initiative. Wyoming proposes to 
modify its State Reclamation Plan to 
implement and accomplish the 
objectives of AMRA. The proposed 
amendment consists of changes to both 
the Wyoming Statutes (W.S. 35-11-1202 
through 1304) and chapters I through 
VIII of the rules of the Abandoned Mine 
Lands Program. 

III. Public Comment Procedures 

In accordance with the provisions of 
30 CFR 884.14. OSM is seeking comment 
on whether the proposed amendment 
satisfies the applicable program 
approval criteria of 30 CFR 884.15. If the 
amendment is deemed adequate, it will 
become part of the State Reclamation 
Plan. 
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Written Comments 

Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaking, and include 
explanations in support of the 
commenter'8 recommendations. 
Comments received after the time 
indicated under “OATES” or at locations 
other than the Casper Field Office will 
not necessarily be considered in the 
final rulemaking or included in the 
administrative record. 

Public Hearing 

Persons wishing to testify at the 
public hearing should contact the person 
listed under “for further information 
CONTACT” by 4 p.m., m.s.t. January 15, 
1992. The location and time of the 
hearing will be arranged with those 
persons requesting the hearing. If no one 
requests an opportunity to testify at the 
public hearing, the hearing will not be 
held. 

Filing of a written statement at the 
time of the hearing is requested, as it 
will greatly assist the transcriber. 
Submission of written statements in 
advance of the hearing will allow OSM 
officials to prepare adequate responses 
and appropriate questions. 

The public hearing will continue on 
the specified date until all persons 
scheduled to testify have been heard. 
Persons in the audience who have not 
been scheduled to testify, and who wish 
to do so, will be heard following those 
who have been scheduled. The hearing 
will end after all persons scheduled to 
testify and persons present in the 
audience who wish to testify have been 
heard. 

Public Meeting 

If only one person requests an 
opportunity to testify at a hearing, a 
public meeting, rather than a public 
hearing, may be held. Persons wishing to 
meet with OSM representatives to 
discuss the proposed amendment may 
request a meeting by contacting the 
person listed under “FOR further 
information contact.” All such 
meetings will be open to the public and, 
if possible, notices of meetings will be 
posted at the locations listed under 
“ADDRESSES.” A written summary of 
each meeting will be made a part of the 
administrative record. 

List of Subjects in 30 CFR Part 934 

Intergovernmental relations, 
Abandoned Mine Land Reclamation. 


Dated: December 24,1991. 

Allen D. Klein, 

Acting Assistant Director, Western Support 
Center. 

[FR Doc. 91-31249 Filed 12-30-91; 8:45 am) 

BiLUKG CODE 4310-05-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 61 

[FRL 4087-51 

National Emission Standards for 
Hazardous Air Pollutants 

agency: Environmental Protection 
Agency (EPA). 
action: Proposed rule. 

summary: EPA is today proposing to 
rescind 40 CFR part 61, subpart T 
(subpart T) as it applies to owners and 
operators of uranium mill tailings 
disposal sites that are licensed by the 
Nuclear Regulatory Commission (NRC) 
or an affected NRC Agreement State 
(affected Agreement States). Today’s 
proposal does not concern subpart T 
sites that are under the control of the 
Department of Energy (DOE). Subpart T, 
which regulates radon emissions into 
ambient air, is one of the Agency’s 
National Emissions Standards for 
Hazardous Air Pollutants (NESHAPs) 
for radionuclides, which were 
promulgated on December 15,1989 (54 
FR 51654) pursuant to Clean Air Act 
(CAA) Section 112, as it existed prior to 
the 1990 amendments. EPA is 
establishing a 60 day period for receipt 
of comments on this issue. Published 
elsewhere in today’s Federal Register 
are two related rulemakings: a Notice of 
a Final Rule which stays the 
effectiveness of subpart T as it applies 
to non-operational uranium mill tailings 
disposal sites that are licensed by the 
NRC or an affected Agreement State 
pending completion of this rulemaking, 
or June 30,1994, whichever first occurs, 
and an Advanced Notice of Proposed 
Rulemaking (ANPR) in which EPA is 
announcing its intention to enter into a 
future rulemaking which would amend 
40 CFR part 192, subpart D, which was 
enacted pursuant to the Uranium Mill 
Tailings Radiation Control Act 
(UMTRCA) of 1978. 

DATES: Comments concerning this 
proposed rule must be received by EPA 
on or before February 24,1992. Public 
hearings will be held on January 15,1992 
in Washington, DC, and in Sante Fe, 
New Mexico on January 21 and 22,1992. 
addresses: Comments should be 
submitted (in duplicate if possible) to: 


Central Docket Section LE-131, 
Environmental Protection Agency, Attn: 
Docket No. A-91-67, Washington, DC 
20460. Requests to participate in the 
hearing should be made in writing to the 
Director, Criteria and Standards 
Division, ANR-460W, Office of 
Radiation Programs, Environmental 
Protection Agency, 401 M Street, SW.. 
Washington, DC 20460. Comments and 
requests to participate in the hearings 
may also be faxed to EPA at (703) 308- 
8763. 

Public hearings will be held on 
January 15,1992 at 11 Dupont Circle, 8th 
Floor, Washington, DC 20036, and on 
January 21 and 22 at the Inn at Loretto, 
211 Old Santa Fe Trail, Sante Fe, New 
Mexico 87501. Comments concerning 
this proposed rule must be received by 
EPA on or before February 24,1991. 

FOR FURTHER INFORMATION CONTACT. 
Jamie Burnett, Air Standards and 
Economics Branch, Criteria and 
Standards Division, ANR-460W, Office 
of Radiation Programs. Environmental 
Protection Agency, Washington, DC 
20460 (703) 308-8787. 

SUPPLEMENTARY INFORMATION: 

A. Background 

1. Regulatory History 

On December 15,1989, EPA 
promulgated national standards 
regulating radionuclide emissions to the 
ambient air from several source 
categories, including from non- 
operational sites used for the disposal of 
uranium mill tailings. 54 FR 51654. These 
sites are either under the control of the 
DOE pursuant to title I of the Uranium 
Mill Tailings Radiation Control Act 
(UMTRCA) of 1978,42 U.S.C. 7901 et. 
seq., or the sites are under the control of 
NRC or Agreement State-licensees 
pursuant to title II of UMTRCA. These 
standards—subpart T of 40 CFR part 61 
(subpart T)—were promulgated 
pursuant to the authority of Clean Air 
Act (CAA or Act) section 112 as it 
existed in 1989, and were part of a larger 
promulgation of National Emission 
Standards for Hazardous Air Pollutants 
(NESHAPs) for Radionuclides. 

Subpart T requires compliance by 
owners and operators of uranium mill 
tailings disposal sites within two years 
of becoming non-operational (40 CFR 
61.22(b)). Pursuant to its authority under 
then-existing CAA section 
112(c)(l)(B)(ii) EPA waived compliance 
for two years for sites that were non- 
operational at the time of promulgation. 
Id. Thus, the earliest date by which sites 
must comply with the subpart T 
standards is December 15,1991. Even so, 
EPA recognized at the time of 
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promulgation that many sources subject 
to subpart T might not be able to 
achieve compliance by December 15, 
1991. Because EPA felt constrained by 
the CAA as it existed at that time, EPA 
stated that for those sites the Agency 
would negotiate expeditious compliance 
schedules pursuant to its enforcement 
authority under CAA section 113. See 54 
FR 51683. By so doing, subpart T in 
effect mandates that the earthen cover 
to meet that emissions level be installed 
as expeditiously as practicable 
considering technological feasibility. 

The primary subpart T standard is the 
requirement that radon-222 emissions 
not exceed a flux of 20 pCi/m a -s. 40 CFR 
61.222(a). In its 1989 action, EPA 
recognized that even though NRC 
implements general EPA standards 
(promulgated under UMTRCA) which 
also regulate these sites and call for 
compliance with a 20 pCi/m 2 -s flux 
standard (see 40 CFR part 192, subpart 
D), the UMTRCA regulatory program 
does not answer the critical timing 
concern addressed by subpart T. 

The existing UMTRCA regulations set no 
time limits for disposal of the piles. Some 
piles have remained uncovered for decades 
emitting radon. Although recent action has 
been taken to move toward disposal of these 
piles, some of them may still remain 
uncovered for years. 

54 FR at 51683 

In addition to regulating radon 
emissions, subpart T also requires 
specific testing and record keeping. See 
40 CFR 61.223 and 81.224. The UMTRCA 
regulations, as currently promulgated by 
EPA and implemented by NRC, while 
ultimately limiting emissions to the 
same level as subpart T, are supported 
by a variety of design-based substantive 
and procedural requirements that speak 
to UMTRCA’s unique concern that final 
site closure occur in a manner that will 
last at least 1,000 years, but do not 
require monitoring of emissions to 
confirm the performance of the earthen 
cover. See generally 10 CFR part 40. 
appendix A and 40 CFR part 192. 

These CAA and UMTRCA programs 
duplicate each other by creating dual 
regulatory oversight, including 
independent procedural requirements, 
while seeking to ensure compliance with 
the identical 20 pCl/m^-s flux standard. 
Concern over this duplication inspired 
several petitions for reconsideration, 
most notably from NRC and the 
American Mining Congress (AMC). 
While these petitions remain pending 
before EPA, today’s proposal to rescind 
subpart T. as well as the companion 
actions (1) An Advance Notice of 
Proposed Rulemaking (ANPR) to amend 


40 CFR part 192 (UMTRCA regulations) 
and (2) a Notice of Final Rule to stay 
subpart T pending the conclusion of 
today’s proposed rescission, comprises 
EPA’8 efforts towards addressing the 
issues they raise. As discussed further 
below, underlying these actions is a 
Memorandum of Understanding (MOU) 
which has been entered into by EPA, 
NRC, and the affected Agreement States 
(the MOU is published at the end of this 
notice, as it was at the end of the notice 
proposing to stay subpart T (see 58 FR at 
55434)). 

2. Clean Air Act Amendments of 1990 

After promulgation of subpart T (and 
receipt of reconsideration petitions), in 
November 1990, the Clean Air Act was 
substantially amended. Included in the 
new Act was an amendment that speaks 
directly to the duplication issue. Newly 
enacted section 112(d)(9) of the 
amendments provides: 

No standard for radionuclide emissions 
from any category or subcategory of facilities 
licensed by the Nuclear Regulatory 
Commission (or an Agreement State) is 
required to be promulgated under this section 
if the Administrator determines, by rule, and 
after consultation with the Nuclear 
Regulatory Commission, that the regulatory 
program established by the Nuclear 
Regulatory Commission pursuant to the 
Atomic Energy Act for such category or 
subcategory provides an ample margin of 
safety to protect the public health. 

This provision strives to eliminate 
duplication of effort between EPA and 
NRC, so long as public health is 
protected with an ample margin of 
safety. 

Moreover, Congress expressed 
sensitivity to the special compliance 
problems of uranium mill tailings sites 
through new section 112(i)(3). This 
provision provides an additional 3-year 
extension to mining waste operations 
(e.g., uranium mill tailings) if the 4 years 
allowed (including a one-year 
extension) for compliance with 
standards promulgated under the 
amended section 112 is insufficient to 
dry and cover the mining waste (thereby 
controlling emissions). 

3. Memorandum of Understanding 
(MOU) between EPA. NRC and the 
Affected Agreement States 

In light of these provisions, and given 
the express authority of section 
112(d)(9), as amended, EPA, NRC and 
the affected Agreement States, have 
been meeting to discuss the dual 
regulatory programs under UMTRCA 
and the CAA. The result of this 
intensive inter-agency consultation has 
been the execution of a Memorandum of 
Understanding (MOU), a copy of which 
is attached to this proposal and was 


also attached to the proposed stay 
published in the Federal Register on 
October 25,1991 (56 FR 55434). The 
purpose of the MOU is to ensure that 
owners and operators of existing non- 
operational uranium mill tailings piles 
licensed by NRC or an affected 
Agreement State, or owners and 
operators of piles that will in the future 
become non-operational, effect site 
closure—emplacement of an earthen 
cover to permanently limit radon 
emissions to a flux of no more than 20 
pCi/m 2 -s—as expeditiously as 
practicable considering technological 
feasibility. The goal is that all current 
and future disposal sites achieve 
compliance by the end of 1997, or within 
seven years of when the currently 
operating and standby sites become 
non-operational. 

B. Discussion of Existing EPA Standard 
40 CFR Part 61. Subpart T 

As described in section A(l) above, 
subpart T (of 40 CFR part 61) limits 
radon-222 emissions to the ambient air 
from non-operational uranium mill 
tailings disposal sites licensed by the 
NRC or an affected Agreement State. 
Subpart T requires that these sites, 
which consist of large (i.e., numerous 
acre) impoundments or piles, comply 
with a radon flux standard of 20 pCi / 
m 2 -8 (40 CFR 61.222(a)). Moreover, 
compliance must be achieved within 
two years of when the site becomes 
non-operational. 40 CFR 61.222(b). which 
for piles which had ceased operation 
prior to the time of promulgation is 
December 15,1991. While at the time of 
promulgation EPA recognized that many 
sources might not be able to achieve this 
date, EPA was constrained by existing 
CAA section 112(c)(l)(B)(ii)) which 
allows a maximum of two years for 
facilities to come into compliance. EPA 
stated that for those sites w f hich could 
not meet the two-year date, the Agency 
would negotiate expeditious compliance 
schedules pursuant to its enforcement 
authority under CAA section 113. See 54 
FR 51683. Subpart T also calls for 
monitoring and record keeping to 
establish and demonstrate compliance. 
See 40 CFR 61.223 and 61.224. 

Subpart T is part of a larger 
promulgation of radionuclide NESHAPs 
that represent the Agency’s application 
of the policy for regulating CAA section 
112 pollutants which was first 
announced in the benzene NESHAP (54 
FR 38044 (Sept. 14,1989)). The NESHAP 
policy utilized a tw'o-step approach. In 
the first step, EPA considered the 
lifetime risk to the maximally exposed 
individual, and found that it is 
presumptively acceptable if it is no 
higher than approximately one in ten 
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thousand. This presumptive level 
provides a benchmark for judging the 
acceptability of a category of emissions. 
This first step also considers other 
health and risk factors such as projected 
incidence of cancer, the estimated 
number of persons exposed within each 
individual lifetime risk range, the weight 
of evidence presented in the risk 
assessment, and the estimated incidence 
of non-fa tal cancer and other health 
effects. After considering all of this 
information, a final decision on 
acceptable risk is made. This becomes 
the starting point for the second step, 
determining the ample margin of safety. 

In the second step, EPA strives to 
provide protection for the greatest 
number of persons possible to an 
individual lifetime risk level no higher 
than approximately one in one million. 

In this ample margin decision, the 
Agency again considers all of the health 
risk and other health information 
considered in the first step, as well as 
additional factors such as costs and 
economic impacts of controls, 
technological feasibility, uncertainties, 
and any other relevant factors. 

As part of the risk assessment 
associated with the promulgation of 
subpart T, EPA examined the doses to 
the maximally exposed individuals 
(MEI) from uranium mill tailings 
disposal sites. In so doing, EPA noted 
that standards it had already 
promulgated pursuant to the Uranium 
Mill Tailings Radiation Control Act 
(UMTRCA) of 1978 would eventually 
limit radon emissions from those sites to 
a flux of 20 pCi/m 2 -s (see 40 CFR part 
192, subpart D), and thus EPA referred 
to that level as “baseline.*' EPA’s risk 
assessment revealed that compliance 
with the 20 pCi/m 2 -s baseline would 
result in an MEI of approximately 1 X 
10' 4 , a level EPA determined to be safe 
under the first step of the analysis. EPA 
further concluded in the second step, 
which considers additional factors such 
as cost and technological feasibility, 
that the baseline level also provided an 
ample margin of safety. 

Even though EPA determined that the 
baseline was protective of public health 
with an ample margin of safety, EPA 
still found it was necessary to 
promulgate subpart T. This was because 
the baseline assumed compliance with 
the UMTRCA regulations even though 
those regulations did not require that 
compliance occur in the foreseeable 
future and, in fact, many sites were not 
proceeding towards the baseline level at 
the time subpart T was promulgated. In 
other words. EPA promulgated subpart 
T to address the timing issue, which was 
not addressed in the UMTRCA 


regulations. However, due to then- 
existing CAA section 112(c)(l)(B)(ii), 

EPA was constrained to requiring 
compliance with the 20 pCi/m 2 -s 
baseline within two years, a date the 
Agency recognized many sites might 
find impossible to meet. EPA announced 
that those situations could be dealt with 
through site-specific enforcement 
agreements under CAA section 113. 

C. Rationale for Proposed Rule to 
Rescind 40 CFR Part 61 Subpart T for 
NRC Licensees 

In light of the new statutory authority 
provided EPA by CAA section 112(d)(9) 
of the Clean Air Amendments of 1990, 
EPA has been meeting with NRC and 
the affected Agreement States to 
determine whether, with certain 
modifications to its regulatory program 
under UMTRCA, the NRC regulatory 
program might provide an ample margin 
of safety. If so, subpart T would be 
rendered superfluous and, therefore, 
needlessly duplicative and burdensome 
such that rescission pursuant to CAA 
section 112(d)(9) would be appropriate. 

In applying the risk methodology for 
CAA section 112 to the risk assessment 
for subpart T, EPA has already 
determined that the baseline that would 
result once the 20 pCi/m 2 -s UMTRCA 
standard is met protects public health 
with an ample margin of safety. Thus, if 
the regulatory program implemented by 
NRC assures that sites will achieve the 
baseline as soon as practicable 
considering technological feasibility, 
then subpart T would not be necessary. 
More specifically, appropriate 
modifications to the UMTRCA 
regulatory scheme as implemented by 
NRC and the affected Agreement States 
to ensure specific, enforceable closure 
deadlines and monitoring requirements 
such that compliance with the baseline 
will occur as expeditiously as 
practicable considering technological 
feasibility, would protect public health 
with an ample margin of safety. In so 
concluding, EPA relies wholly upon the 
risk analysis it conducted in 
promulgating subpart T. EPA is neither 
revisiting that analysis here, nor does 
the Agency seek comment on that 
analysis. 

1. The Regulatory Scheme Under 
UMTRCA 

As a supplement to the Atomic Energy 
Act of 1954, as amended, the Uranium 
Mill Tailings Radiation Control Act 
(UMTRCA) of 1976 (42 U.S.C. 2022, 
7901-7942) was enacted to 
comprehensively address the dangers 
presented by uranium mill tailings, 
including their disposal: 


uranium mill tailings located at active and 
inactive mill operations may pose a potential 
and significant radiation health hazard to the 
public, and * * * the protection of the public 
health, safety, and welfare • • • require(s) 
that every reasonable effort be made to 
provide for the stabilization, disposal, and 
control in a safe and environmentally sound 
manner of such tailings in order to prevent or 
minimize radon diffusion into the 
environment * * 

42 U.S.C. 7901(a); see American Mining 
Congress v. Thomas, 772 F.2d 617 (10th 
Cir. 1985), cert, denied, 426 U.S. 1158 
(1986). As to uranium mill tailings 
disposal sites in particular, UMTRCA 
gives the Department of Energy (DOE) 
the responsibility to clean up and 
dispose of certain (i.e., title I) sites, and 
gives NRC the responsibility for those 
(i.e., title II) sites that are owned and 
operated by its licensees. EPA is 
responsible for promulgating the 
generally applicable environmental 
standards to be implemented by both 
NRC and DOE. 42 U.S.C. 2022(a). 7911- 
7924; AMC, 724 F.2d at 621. EPA 
promulgated its final UMTRCA 
regulations on December 15,1982 for 
title I sites and on September 30,1983 
for title II sites. 48 FR 590 and 48 FR 
45926 (codified at 40 CFR part 192). 

Parts of EPA’s final UMTRCA 
regulations are directed to the 
permanent disposal of uranium miil 
tailings. See 40 CFR part 192, subpart D 
(subpart D). Among the requirements of 
Subpart D is the mandate that radon 
releases from the disposal sites not 
exceed a flux of 20 pCi/m 2 -s. 40 CFR 
192.32 (a) and (b). Other aspects of 
subpart D pertain to ground water, 
monitoring, design, and duration of 
closure. See 40 CFR 192.32 and 192.33. 
With the exception of the ground water 
provisions at 40 CFR 192.20(a) (2)-{3). all 
of subpart D was upheld by the Tenth 
Circuit in AMC v. Thomas. 772 F.2d at 
640. EPA is currently engaged in 
rulemaking to address the ground water 
remand. 

Because NRC implements EPA’s 
general UMTRCA standards for its 
licensees (as do its Agreement States), it 
has promulgated its own implementing 
regulations in the form of “criteria.’’ See 
generally 10 CFR part 40, appendix A. 
While these criteria set forth a variety of 
specific requirements—financial, 
technical, and administrative—to govern 
the final reclamation (i.e., closure) 
design for each disposal site, they also 
provide for “site-specific” flexibility by 
authorizing alternatives that are at least 
as stringent as EPA's general standards 
and NRC’s criteria, “to the extent 
practicable” as provided in Section 84c 
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of the Atomic Energy Act of 1954. as 
amended. Id. at Introduction. 

Overall. NRC’s implementation 
criteria set forth a rigorous program 
governing the reclamation of the 
disposal sites so that closure will (1) 

Last for 1,000 years to the extent 
reasonable, but in any event at least 200 
years, and (2) limit radon release to 20 
pCi/m a -s throughout that period. The 
design must be able to withstand 
extreme weather and other natural 
forces. Upon review, EPA believes the 
NRC criteria comprise a comprehensive 
response to EPA’s general standards at 
40 CFR part 192, subpart D. However, as 
noted above, nothing in either EPA’s 
general standards or NRC’s 
implementing criteria compel sites to 
proceed toward final closure by a 
certain date. This was the reason for 
EPA’s decision in 1989 to promulgate the 
subpart T NESHAP under the CAA. 
Moreover, neither EPA's general 
UMTRCA regulations, nor NRC’s 
implementing criteria require 
appropriate monitoring to ensure 
compliance with the 20 Pci/m*-s 
standard. Nevertheless, as discussed 
below, the CAA was subsequently 
amended to allow the EPA not to 
regulate NRC licensees if it concludes 
that the NRC regulatory scheme 
provides an ample margin of safety to 
protect the public health. 

2 . Clean Air Act Amendments of 1990 
Section 112(d)(9) 

As set forth and discussed above in 
section A(2). the CAA was substantially 
amended in 1990. As part of that 
enactment, section 112(d)(9) was added 
to the statute. The purpose of this 
provision is to preserve governmental 
resources and avoid needless, 
burdensome, and potentially 
contradictory CAA regulations. 
Specifically, section 112(d)(9) makes 
explicit that EPA need not regulate 
under the CAA radionuclide sources 
that are sufficiently regulated by NRC or 
its Agreement States (under the Atomic 
Energy Act or its component acts, such 
as UMTRCA). More particularly, section 
112(d)(9) allows EPA to not regulate 
under section 112 if the Administrator 
determines “by rule, and after 
consultation with the [NRC], M that 
NRC’s regulatory program for a 
particular source “category or 
subcategory provides an ample margin 
of safety to protect the public health." 

As EPA interprets section 112(d)(9). 
the Agency may rescind the Subpart T 
NESHAP as it applies to non- 
operational uranium mill tailings 
disposal facilities licensed by NRC or an 
affected Agreement State if the Agency 
(1) Consults with NRC, (2) engages in 


public notice and comment rulemaking, 
and (3) finds that the separate NRC 
regulatory program provides an 
equivalent level of public health 
protection (i.e., an ample margin of 
safety) as would implementation of 
subpart T. While this rulemaking may 
commence prior to final development of 
NRC’s regulatory program, that program 
must fully satisfy the statute at the time 
EPA takes final action. In so doing, EPA 
must find that the NRC regulatory 
program satisfies the CAA standard, not 
that full and final implementation of that 
program has already successfully 
occurred. 

3. The Memorandum of Understanding 
(MOU) 

EPA has had intensive discussions 
about these matters with NRC and the 
affected Agreement States. The result of 
this interagency consultation and review 
has been the execution of a 
Memorandum of Understanding (MOU). 
a copy of which is printed at the end of 
this notice. The primary purpose of the 
MOU is to ensure that non-operational 
uranium mill tailings piles licensed by 
NRC or an affected Agreement State 
achieve compliance (through installation 
of an earthen cover) with the 20 pCi/ 
m 2 -s flux standard from EPA’s 
UMTRCA standards (40 CFR 
192.32(b)(1) as expeditiously as 
practicable considering technological 
feasibility. A guiding objective is that 
this occur as to all current disposal sites 
by the end of 1997, or within seven years 
of when the existing operating and 
standby sites enter disposal status. This 
objective comports with Congress’s 
concern over timing a9 reflected in CAA 
section 112(i)(3), as amended. 

The MOU calls for EPA to modify its 
UMTRCA regulations (at 40 CFR part 
192, subpart D) to address the timing 
concern that resulted in EPA’s 1989 
decision to promulgate subpart T. 
Moreover. EPA understands that NRC 
staff will recommend to the Commission 
to mo dify its implementing regulations 
at 10 CFR part 40, appendix A, as 
appropriate. The MOU also calls for 
NRC and the affected Agreement States 
to immediately commence efforts to 
amend the licenses of the non- 
operational mill tailings disposal site 
owners and operators to include 
reclamation plans that require 
compliance with the 20 pCi/m 2 -e 
standard as expeditiously as practicable 
considering technological feasibility. 
This will be done either through 
voluntary cooperation with the 
licensees, or through administratively 
enforceable orders. These actions, 
coupled with NRC’s commitment to 
enforce the amended licenses, are 


intended to provide the basis for EPA to 
make the requisite Findings under CAA 
section 112(d)(9) necessary for 
rescission of subpart T. 

4. Evaporation Ponds 

This proposal is directed to a finding 
that the UMTRCA regulatory program as 
implemented by NRC and the affected 
Agreement States protects public health 
with an ample margin of safety from the 
risks associated with releases into 
ambient air of radon-222. The 
regulations contemplated by this notice 
seek to control the emission of radon- 
222 by requiring the installation of an 
earthen cover over the disposal piles as 
expeditiously as practicable considering 
technological feasibility. However, there 
are other aspects to the UMTRCA 
regulatory scheme, including the long¬ 
term maintenance of the piles (once 
controlled) against erosion, and the 
reclamation and maintenance of ground 
water. To these other ends, remedial 
actions have already commenced, under 
the regulatory program of the NRC and 
the affected Agreement States, that have 
the dual purpose of both readying the 
piles for installation of the earthen cover 
that will control radon and reclaiming 
and maintaining ground water. These 
actions entail the use of evaporation 
ponds that In some instances, for 
varying reasons, have been placed 
directly upon the disposal site. In 
seeking to modify the UMTRCA 
regulations to require the expeditious 
installation of an earthen cover to 
control radon, the question has arisen 
whether the requirement extends to the 
evaporation pond thereby jeopardizing 
the other remedial aspects of the 
UMTRCA program. 

EPA does not intend that the 
expeditious radon cover requirement 
extend to the areas where evaporation 
ponds are located, even if on the pile 
itself, to the extent that such 
evaporation pond is deemed by the 
implementing agency (NRC or an 
affected Agreement State) to be an 
appropriate aspect to the overall 
remedial program for the particular site 
involved. Rather, the evaporation pond 
area may be covered to control radon 
after it is no longer in use and ready for 
covering. EPA believes the overall 
public health interest in 
comprehensively resolving the problems 
associated with each site is best served 
by requiring that the radon cover be 
expeditously installed in a manner that 
does not require interruption of this 
other aspect of remediation. Moreover, 
the ponds themselves serve as an 
effective radon barrier, thus this 
decision is bolstered by the absence of 
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any evidence that there is a significant 
public health risk presented by the 
radon emissions from these evaporation 
ponds during the period they are 
employed as part of the overall 
remediation of the site. Rather, EPA 
believes that provided all other parts of 
the pile are covered with the earthen 
cover, compliance with the 20 pCi/m 2 -s 
standard will result, and this will be 
maintained by covering the evaporation 
pond area when it is no longer in use. 

D. Proposed Rule to Rescind 40 CFR 
Part 61, Subpart T for NRC and 
Agreement State Licensees 

EPA today proposes to rescind 
subpart T as it applies to non- 
operational uranium mill tailings 
disposal sites licensed by NRC or an 
affected Agreement State. The Agency 
makes this proposal pursuant to its 
authority under CAA section 112(d)(9), 
as amended. The proposal is supported 
by the MOU, which both reflects 
consultation with NRC and sets forth a 
course of conduct that will bolster 
NRC’s regulatory program under 
UMTRCA so that it is protective of 
public health with an ample margin of 
safety. As part of this action. EPA has 
reviewed the regulatory program 
implemented by NRC under UMTRCA 
(as contained at 10 CFR part 40. 
appendix A) and determined that, once 
the timing and monitoring concerns are 
fully addressed, consistent with and 
including the other actions (e.g., license 
amendment) contemplated by the MOU, 
the NRC criteria will result in 
reclamation designs and schedules fully 
adequate to ensure compliance with the 
20 pCi/m*-s flux standard as 
expeditiously as practicable considering 
technological feasibility. 

40 CFR part 61. subpart T requires 
owners or operators of uranium mill 
tradings piles to conduct a one-time 
measurement of their radon emissions 
using monitoring methods specified in 
appendix B, Method 115, or other 
procedures which have EPA approval. 
This measurement must be performed 60 
days following the closure of the pile but 
prior to long term stabilization under 
UMTRCA standards found in 40 CFR 
192.02(a) or 192.32(b)(i). The UMTRCA 
standards have no such monitoring 
requirements associated with them since 
radon control is achieved through design 
of the cover. 

Under the MOU. EPA will engage in 
rulemaking to modify its UMTRCA 
regulations to require compliance with 
the 20 pCi/m^-s flux standard as 
expeditiously as practicable considering 
technological feasibility, and to require 
appropriate monitoring to verify 
compliance. The goal of this revision 


will be that compliance will occur no 
later than the end of 1997 for all existing 
non-operational disposal sites, or within 
seven years of when operating or 
standby sites become non-operational. 
Moreover, all NRC and affected 
Agreement State licenses will be 
modified to incorporate a reclamation 
schedule that assures compliance with 
the 20 pCi/m*-8 flux standard under 
UMTRCA as expeditiously as 
practicable considering technological 
feasibility. 

As intended by EPA, the phrase 
"expeditiously as practicable 
considering technological feasibility," 
means as quickly as possible 
considering: (1) The physical 
characteristics of the tailings or the site; 
(2) the limits of available technology; (3) 
the need for consistency with 
mandatory requirements of other 
regulatory programs; and (4) delays 
beyond the control of the licensee (e.g., 
inclement weather). While this phrase 
does not preclude economic 
considerations, it also does not 
contemplate utilization of a cost-benefit 
analysis in setting compliance 
schedules. In other words, the 
compliance schedules are to be 
developed consistent with the target set 
forth in the MOU as reasonably applied 
to the specific circumstances of each 
site. By definition, no more rapid 
compliance can, as a practical matter 
occur, because this schedule represents 
the earliest that the sites could be 
closed. EPA has already made a 
determination in promulgating subpart T 
that compliance with the 20 pCi/m^s 
standard protects public health with an 
ample margin of safety. Thus, once these 
actions are taken, including requiring 
appropriate monitoring to verify 
compliance, EPA believes the basis will 
exist for a finding that the NRC 
regulatory program protects public 
health with an ample margin of safety. 

EPA does not intend to take final 
action on this proposal until after (1) It 
effectively promulgates the above- 
discussed revision to its UMTRCA 
regulations at 40 CFR part 192, subpart 
D, (2) NRC'8 regulations at 10 CFR part 
40, appendix A, are effectively revised, 
as necessary and appropriate to 
implement the revisions to EPA‘s 
regulations, and (3) the other conditions 
of the MOU occur, including the revision 
of the NRC and affected Agreement 
State licenses to reflect these new 
requirements. In determining whether 
the above regulatory changes have been 
effectively promulgated, EPA will assess 
whether any judicial challenge to these 
regulations is pending and, if so, 
whether such challenge presents a 


significant risk of interference with the 
purposes and objectives of the MOU, as 
reflected in the regulatory changes. 

E. Reconsideration 

EPA will take final action on this 
proposal only after it revises the 
UMTRCA regulations to require 
compliance with the 20 pCi/m 2 — s flux 
standard as expeditiously as 
practicable, NRC revises its 
implementing regulations, as 
appropriate, to reflect EPA’s changes, 
and NRC and the affected Agreement 
States have amended the applicable 
licenses to reflect these requirements. 
However, EPA does intend to take final 
action on this proposal prior to when 
actual compliance with the 20 pCi/ 
m 2 —s flux standard is achieved at ail 
sites. In addition, under the Atomic 
Energy Act, NRC has the authority to 
waive, for reasons of practicability, the 
dual requirement of the MOU that 
compliance with the 20 pCi/m 2 — s flux 
standard occur as expeditiously as 
practicable considering technological 
feasibility. As currently understood and 
defined by NRC, the term 
"practicability" includes certain 
economic considerations which are not 
contemplated by the requirement of the 
MOU which requires that compliance 
occur as expeditiously as practicable 
considering technological feasibility. 
Thus, as a theoretical matter, this 
waiver authority may be exercised even 
in a manner not addressed in the MOU 
even after the UMTRCA regulations are 
promulgated and each license is 
amended, although EPA has no reason 
to believe such relaxation of restriction 
will actually occur. Nevertheless, EPA 
does recognize that this authority would 
not exist under the CAA and subpart T 
and. thus, there is some concern over 
the potential for deviation from the 
agreements contained in the MOU. 

In response to the concern over the 
waiver authority in the Atomic Energy 
Act, and in order to ensure that 
authority is not utilized to defeat the 
finding that the NRC regulatory program 
protects public health with an ample 
margin of safety, EPA is in advance 
proposing that certain conditions and 
grounds for reconsideration be included 
in any final decision to rescind subpart 
T. In this way, EPA may base its 
rescission finding upon its view of the 
NRC regulatory program contemplated 
by the MOU at the time of taking final 
action, while also providing some 
assurance that EPA will revisit that 
finding should NRC or the affected 
Agreement States substantially deviate 
from that program. Thus, the following 
conditions and grounds for 
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reconsideration are proposed by EPA to 
provide assurance that any finding by 
EPA that the NRC program is sufficient 
to justify rescission of subpart T under 
CAA section 112(d)(9) will be revisited if 
the NRC program is actually 
implemented in a manner inconsistent 
with that finding: 

1. Because any decision to rescind 
subpart T will be based upon EPA 
finding, as called for by the MOU, that 
the UMTRCA regulatory program 
implemented by NRC and the affected 
Agreement States requires (1) 
compliance with the 20 pCi/m 2 — s flux 
standard (2) as expeditiously as 
practicable considering technological 
feasibility, it is important that ary 
alleged failure of those findings be 
addressed in a timely manner. Thus, 

EPA is proposing that it establish a non¬ 
discretionary duty that it propose to 
grant or deny the petition within 90 
days, and to take final action granting or 
denying the petition for reconsideration 
within 90 days of the proposal (180 days 
total). Failure to meet that deadline may 
be subject to an unreasonable delay 
action in District Court under CAA 
section 304 to order that EPA propose 
and take final action on the petition. 
Review of that final response would be 
in the Court of Appeals under CAA 
section 307(b). 

2. As noted above, any finding to 
rescind Subpart T will be based on the 
dual purpose of the MOU to require (1) 
Compliance with the 20 pCi/m 2 —8 flux 
standard (under EPA's general 
UMTRCA regulations at 40 CFR part 
192, subpart D) (2) as expeditiously as 
practicable considering technological 
feasibility. The first part of the finding 
derives from the risk analysis conducted 
by EPA in promulgating Subpart T in 
1969. At that time. EPA determined that 
the 20 pCi/m 2 —s flux standard was a 
“baseline" that was provided by EPA's 
general UMTRCA standards at 40 CFR 
part 192. subpart D. EPA further 
determined that compliance with that 
baseline would be protective of public 
health with an ample margin of safety. 
EPA promulgated subpart T to ensure 
that all sites comply with that standard 
es expeditiously a9 practicable. In sc 
doing, the CAA did not permit, and EPA 
did not consider, site-specific waivers 
from ultimate compliance with that 
standard. In conducting this rescission 
rulemaking, EPA is not revisiting the risk 
analysis or decision methodology that 
supported the promulgation of subpart 
T; rather. EPA is only visiting whether 
NEC’s regulatory program under 
UMTRCA will meet the 20 pCi/m 2 —s 
standard in a timely manner thereby 
rendering Subpart T unnecessarily 


duplicative. With this in mind. EPA is 
setting the following grounds for 
examining the recision finding once 
finalized: 

(a) The 20 pCi/m*—s flux standard 
must be strictly met by all sites, and 
once met the obligation is ongoing. 

Below are two options for implementing 
that requirement in the context of 
reconsideration of the rescission. Note 
that under either option, EPA does not 
intend to reconsider the rescission for 
any site that is in fact meeting the 20 
pCi/m 2 — s standard, and has not sought 
or received permission from NRC or an 
affected Agreement State to exceed that 
standard in the future. 

Option 1 

If the weight of the evidence shows 
that either (1) NRC or an affected 
Agreement State is authorizing that one 
or more sites exceed the 20 pCi/m 1 — s 
flux standard (pursuant to a waiver, 
license revision, reclamation plan 
modification, or other means), or (2) that 
monitoring reveals the standard is not 
being met and the source, NRC or the 
affected Agreement State decides not to 
take or require corrective action within 
a reasonable period of time, even though 
such has been requested of them in 
writing (as contemplated by the MOU), 
EPA will revoke its rescission of subpart 
T as to that source. However, should it 
ultimately be determined that EPA lacks 
the authority to reinstate subpart T on a 
site-specific basi9, subpart T shall 
instead be reinstated in its entirety. 

Option 2 

The same as Option 1, above, except 
that EPA must further find that the 
failure(s) to meet the standard is of such 
a nature as indicates a "programmatic 
failure" on the part of NRC or an 
affected Agreement State. Programmatic 
failure is demonstrated when the weight 
of the evidence indicates an intent by 
the implementing agency to depart from 
its obligation (and commitment under 
the MOU) to ensure compliance with the 
20 pCi/m*~s standard. This is in 
contrast to excusable inadvertence, 
aberration, or a benign exercise of 
prosecutorial discretion. The intent is 
that the rescission be revoked only if 
NRC or the affected Agreement States, 
for legal or policy reasons, appear not to 
be keeping the commitments contained 
in the MOU. Under this option, 
revocation of the recision would be as to 
all licensees under the control of NRC or 
the affected Agreement State, or both. 

(b) The requirement that compliance 
with the 20 pCi/m 2 — s flux standard 
occur as expeditiously as practicable 
considering technological feasibility 
must also be met by all site9. Below are 


two options for implementing that 
requirement in the context of 
reconsideration of the rescission. 

Option 1 

If the substantial weight of the 
evidence shows that schedule slippages 
or delays from the requirement that 
compliance occur as expeditiously as 
practicable considering technological 
feasibility are occurring. EPA will 
revoke its rescission of subpart T to 
that site. The phrase "expeditiously as 
practicable considering technological 
feasibility" means as quickly as possible 
considering: (3) The physical 
characteristics of the tailings and the 
site: (2) the limits of available 
technology; (3) the need for consistency 
with mandatory requirements of other 
regulatory programs; and (4) delays 
beyond the control of the licensee. 

While this phrase does not preclude 
economic considerations, it also does 
not contemplate utilization of a cost 
benefit analysis in setting compliance 
schedules. In other words, the 
compliance schedules are to be 
developed consistent with the target set 
forth in the MOU as reasonable applied 
to the specific circumstances of each 
site. However, should it ultimately be 
determined that EPA lacks the authority 
to re-institute subpart T on a site- 
specific basis, subpart T shall instead be 
reinstated in its entirety. 

Option 2 

The same as Option 1, above, except 
that EPA must further find that the 
faiiure(s) to achieve compliance as 
expeditiously as practicable considering 
technological feasibility is (are) of such 
a nature as to indicate a "programmatic 
failure" on the part of NRC or the 
affected Agreement State. Programmatic 
failure is defined when the weight of the 
evidence indicates an intent by the 
implementing agency to depart from its 
obligation (and commitment under the 
MOU) to ensure that this requirement is 
met. It is contrasted to excusable 
inadvertence, aberration, or a benign 
exercise of prosecutorial discretion. The 
intent is that the rescission be revoked 
only if NRC or the affected Agreement 
States, for legal or policy reasons, 
appear not to be keeping the 
commitments contained in the MOU. 
Under this option, revocation of the 
rescission would be as to all licensees 
under the control of NRC or an affected 
Agreement State, or both. 

3. Any decision to revoke the 
rescission of subpart T will be done 
pursuant to notice and comment 
rulemaking. This means that EPA will 
subject any Finding under 2(a) or 2(b) 
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above to public comment However, in 
so doing. EPA will neither consider 
novel arguments such as whether public 
health was significantly threatened by 
the alleged failure, nor revisit the 
findings that underlie subpart T. Rather, 
because the health risk analyses 
necessary for the original promulgation 
of subpart T are not being revisited in 
conducting the rulemaking to rescind 
subpart T as to NRC or affected 
Agreement State licensees, such 
analysis will likewise not be a part of 
any decision to reconsider or ultimately 
revoke the recision. All that is at issue is 
whether the 20 pCi/m ? — s flux standard 
is being met as expeditiously as 
practicable considering technological 
feasibility under the UMTRCA 
regulatory scheme, thereby supporting 
the Finding that subpart T was 
unnecessarily duplicative. 

F. Miscellaneous 

1. Paperwork Reduction Act 

There are no information collection 
requirements in this proposed rule. 

2. Executive Order 12291 

Under Executive Order 12201. EPA is 
required to judge whether this 
regulation, if promulgated, would be a 
“major rule** and therefore subject to 
certain requirements of the Order. The 
EPA has determined that rescinding 
subpart T as it applies to owners and 
operators of uranium mill tailings 
disposal sites that are licensed by the 
NRC would not result in one of the 
adverse economic effects set forth in 
section I of the Order as grounds for 
Finding a regulation to be a “major rule.'* 
This regulation would not be major 
because the nationwide compliance 
costs would not meet the $100 million 
threshold, the regulation would not 
signiFicantly increase prices or 
production costs, and the regulation 
would not cause signiFicant adverse 
effects on domestic competition, 
employment, investment, productivity, 
innovation or competition in foreign 
markets. 

The Agency has not conducted a 
Regulatory Impact Analysis fRIA) of this 
purposed regulation because this action 
does not constitute a major rule. This 
regulation has been reviewed by the 
Office of Management and Budget and 
their written comments (if any) are 
available in the public docket. 

3. Regulatory Flexibility Analysis 

Section 603 of the Regulatory 
Flexibility Act. 5 U.S.C. 603, requires 
EPA to prepare and make available for 
comment an “initial regulatory 
flexibility analysis’’ which describes the 


effect of the proposed rule on small 
business entities. However, section 
604(b) of the Act provides that an 
analysis not be required when the head 
of an Agency certifies that the rule will 
not, if promulgated, have a signiFicant 
economic impact on a substantial 
number of small entities. 

This proposed rule to rescind 40 CFR 
part 61, subpart T, if promulgated as a 
final rule, will have the effect of easing 
the burdens associated with the 
provisions of subpart T and for those 
reasons, I certify that this rule will not 
have significant economic impact on a 
substantial number of small entities. 

List of Subjects in 40 CFR Part 61 

Air pollution control, Arsenic, 
Asbestos, Benzene, Beryllium, 
Hazardous substances, Mercury, 
Radionuclides, Radon, Reporting and 
Recordkeeping requirements. Uranium, 
Vinyl chloride. 

Dated: December 19,1991. 

William K. Reilly, 

Administrator. 

Part 61 of chapter I of title 40 of the 
Code of Federal Regulations is proposed 
to be amended as follows: 

PART 61—(AMENDED) 

1. The authority citation for part 61 
continues to read as follows: 

Authority: 42 U.S.C. 7401, 7412, 7414, 7416, 
7601. 

2. Section 61.220 is amended by 
revising paragraph (a) to read as 
follows: 

8 61.220 Designation of facilities. 

(a) The provisions of this subpart 
apply to owners and operators of all 
sites that are used for the disposal of 
tailings, and that managed residual 
radioactive material during and 
following the processing of uranium 
ores, commonly referred to as uranium 
mills and their associated tailings, that 
are listed in, or designated by the 
Secretary of Energy under title I of the 
Uranium Mill Tailings Control Act of 
1978. 

3. Section 61.221 is revised to read as 
follows: 

§61.221 Definitions. 

As used in this subpart, all terms not 
defined here have the meanings given 
them in the Clean Air Act or subpart A 
of part 61. The following terms shall 
have the following specific meanings: 

(a) Long term stabilization means the 
addition of material on a uranium mill 
tailings pile for purpose of ensuring 
compliance with the requirements of 40 


CFR 192.02(a). These actions shall be 
considered complete when the Nuclear 
Regulatory Commission determines that 
the requirements of 40 CFR 192.02(a) 
have been met. 

(b) Operational means a uranium mill 
tailings pile that is licensed to accept 
additional tailings, and those tailings 
can be added without violating subpart 
W or any other Federal, state or local 
rule or law. A pile cannot be considered 
operational if it is filled to capacity or 
the mill it accepts tailings from has been 
dismantled or otherwise 
decommissioned. 

(c) Residual radioactive materials 
means: 

(1) Waste (which the Secretary 
determines to be radioactive) in the 
form of tailings resulting from the 
processing of ores for the extraction of 
uranium and other valuable constituents 
of the ores; and 

(2) Other waste (which the Secretary 
determines to be radioactive) at a 
processing site which relate to such 
processing, including any residual stock 
of unprocessed ores or low grade 
materials. 

(d) Tailings means the remaining 
portion of a metal-bearing ore after 
some or all of such metal, such a 9 
uranium, has been extracted. 

4. Section 61.222 is amended by 
revising paragraph (b) to read as 
follows: 

§ 61.222 Standard. 

* * • # • 

(b) Once a uranium mill tailings pile 
or impoundment ceases to be 
operational it must be disposed of and 
brought into compliance with this 
standard within two years of the 
effective date of the standard. If it is not 
physically possible for DOE to complete 
disposal within that time. EPA shall, 
after consultation with DOE, establish a 
compliance agreement which will assure 
that disposal will be completed as 
quickly as possible. 

5. Section 61.223 is amended by 
revising paragraph (b)(5) to read as 
follows: 

§ 61.223 Compliance procedures. 

* * * * 

(b) * • • 

(5) Each report shall be signed and 
dated by a public official in charge of 
the facility and contain the following 
declaration immediately above the 
signature line: 

I certify under penalty of law that I have 
personally examined and am familiar with 
the information submitted herein and based 
on my inquiry of those individuals 
immediately responsible for obtaining the 
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information, I believe that the submitted 
information is true, accurate and complete. I 
am aware that there are significant penalties 
for submitting false information including the 
possibility of fine and imprisonment. See, 18 
U.S.C. 1001. 

***** 

Memorandum of Understanding Between 
EPA, NRC and The State of Colorado, Texas, 
and Washington Concerning Clean Air Act 
Standards for Radon Releases from Uranium 
Mill Tailings, Subparts T and W, 40 CFR Part 
61 

In accordance with section 112(d)(9) and 
122(c)(2) of the Clean Air Act. as amended in 
1990. and in order to minimize regulatory 
duplication and conserve resources in the 
control of radionuclide emission to air from 
uranium mill tailings sites licensed by the 
Nuclear Regulatory Commission (NRC) or its 
Agreement States under the Atomic Energy 
Act of 1954, as amended, NRC, the 
Environmental Protection Agency (EPA), and 
the States of Colorado. Texas, and 
Washington (the affected Agreement States) 
agree as follows: 

General Goal of Agreement 

EPA. NRC and affected Agreement States 
are entering into this MOU to ensure that 
owners and operators of existing uranium 
mill tailings disposal sites licensed by the 
NRC. or the affected Agreement States, who 
have ceased operations and those owners 
and operators that will in the future cease 
operation, effect emplacement of a final 
earthen cover to limit radon emissions to a 
flux of no more than 20 pCi/m 2 /s, as 
expeditiously as practicable considering 
technological feasibility. A guiding objective 
is that this occur to all current disposal sites 
(see Attachment A) by the end of 1997, and 
within seven years of when the existing 
operating and standby sites cease operation. 
The final closure requirement shall be 
enforceable by NRC or the affected 
Agreement States. 

NRC and Affected State Lead Actions 

1. NRC or the affected Agreement States 
will complete review and approval of 
detailed reclamation (i.e.. final closure) plans, 
including schedules for emplacement of 
earthen covers on non-operational tailing 
impoundments such that radon emissions will 
not exceed a flux of 20 pCi/m 2 /s, as soon as 
practicable but in any event not later than 
September of 1993. NRC or the affected 
Agreement States will immediately solicit 
voluntary requests by uranium mill tailings 
disposal site licensees to amend their 
licenses to set forth, or incorporate by 
reference, the schedule for reclamation 
schedules will be enforceable. If any licensee 
fails to voluntarily have a firm reclamation 
schedule (consistent with this MOU) 
incorporated into its license, NRC or the 
Agreement States will impose the appropriate 
license amendments by order (in accordance 
with applicable regulatory procedures). 

NRC or the affected Agreement States will 
ensure that the schedules and conditions for 
effecting final closure are flexible enough to 
contemplate technological feasibility and that 
cover emplacement on the tailings 


impoundments occurs as expeditiously as 
practicable considering both short-term 
reductions in radon releases and long-term 
stability of the uranium tailings. 

2. NRC agrees to provide for public notice 
and comment by publishing in the Federal 
Register receipt of requests, intent to issue 
amendments, or intent to issue orders which 
(1) Incorporate reclamation plans or other 
schedules for effecting final closure into 
licenses, and (2) amend reclamation 
schedules as necessary for reasons of 
technological feasibility (including inclement 
weather, litigation which compels delays to 
emplacement, or other factors beyond control 
of the licensee) after the reclamation plans 
have been incorporated into the licenses. The 
affected Agreement States agree to provide 
comparable public notice and comment. 

3. NRC will conduct enforcement actions in 
accordance with 10 CFR part 2, appendix C. 
to compel licensee adherence to reclamation 
schedules, except when the licensee both 
demonstrates that compliance was not 
technologically feasible and has made 
written application to NRC for a license 
amendment to reflect that concern. The 
affected Agreement States shall act pursuant 
to their authority to similarly enforce. NRC 
and the affected Agreement States will 
consider and act within a reasonable time 
period upon requests from EPA or other 
interested parties to institute a proceeding to 
modify, suspend, or revoke a license or other 
enforcement action as may be proper. NRC 
will consider such requests in accordance 
with the procedures in 10 CFR 2.206; the 
affected Agreement States will consider such 
requests in accordance with State law and 
existing State procedures. 

EPA Lead Actions 

4. In or about October 1991, EPA will 
develop and publish in the Federal Register a 
Notice of Proposed Rulemaking to stay 
existing 40 CFR part 61, subpart T pending 
implementation of this agreement, including 
the rulemaking initiatives described in 
paragraphs 5 and 6, below, and the license 
amendments described in paragraphs 1 and 2, 
above. Final action will be taken on or about 
December 15,1991. 

5. On or about December 15.1991. EPA will 
develop and publish in the Federal Register a 
Notice of Proposed Rulemaking or an 
Advance Notice of Proposed Rulemaking, 
pursuant to its authority under Atomic 
Energy Act Section 275, to make specific 
amendments to 40 CFR part 192 that would 
require emplacement of a final earthen cover 
on non-operational tailing impoundments 
such that radon emissions will not exceed a 
flux of 20 pCi/mVs, as expeditiously as 
practicable, but with a goal that such occur 
no later than December 31,1997 or seven 
years after the date on which the 
impoundment ceased operations, whichever 
is later. This proposal will include generic 
performance obligations towards closure. 
NRC and the affected Agreement States will 
assist EPA in developing the technical basis 
to support this rulemaking. Final action will 
be taken as soon as practicable. 

6. On or about December 15.1991, 

EPA will develop and publish in the 
Federal Register a Notice of Proposed 


Rulemaking, pursuant to its authority 
under Clean Air Act Action section 
112(d)(9), to rescind its existing uranium 
mill tailings disposal regulations at 40 
CFR part 61. subpart T. This proposal, 
which will occur only if the purposes 
and provisions of this MOU are 
proceeding expeditiously, requires that 
the Administrator find that the 
regulatory program implemented by 
NRC and the affected Agreement States 
will protect public health with an ample 
margin of safety. It is expected, subject 
to public notice and comment, that the 
basis for this finding will ultimately be 
provided through compliance by NRC, 
the affected Agreement States, and EPA 
with all aspects of this agreement, 
including finalized, enforceable 
reclamation plans and expeditious 
closure schedules for all affected 
facilities. Final action will be taken as 
soon as practicable after completion of 
the rulemaking described in paragraph 5 
and the licensing described in 
paragraphs 1 and 2. 

7. During or after performance of the 
actions described in paragraphs 1, 4, 5 
and 6, EPA, NRC and the affected 
Agreement States will cooperate in 
addressing pursuant to CAA section 112 
(d)(9) duplication of regulation 
presented by 40 CFR part 61, subpart W, 
which relates to radionuclide emissions 
from uranium mill tailings piles that are 
operational or in standby status. 

Effective Date, Revision, and 
Termination 

This memorandum shall be effective 
immediately and shall continue in effect 
until revised by mutual agreement, 
unless terminated by any party after 120 
days notice in writing. 

Nuclear Regulatory Commission. 

Dated: October 17,1991. 

Robert M. Bemero, 

Director, Office of Nuclear Material Safety 
and Safeguards. 

Environmental Protection Agency. 

October 18,1991. 

William G. Rosenberg, 

Assistant Administrator For Air and 
Radiation. 

State of Colorado. 

Dated: October 23,1991. 

Joel Kohn, 

Interim Executive Director, Department of 
Health. 

State of Texas. 

Dated: October 23,1991. 

Robert A. MacLean. 

Acting Commissioner of Health. 

State of Washington. 
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Dated: October 23,1991. 

Kristine Gebbie, 

Secretary, Deportment of Health . 

Attachment A 

[NorvOperabonal Tailings Impoundments) 


Facility 


Target 
date 1 


ANC, Gas Htfts, WY_ 

—1 impoundment operational for rvsrtu 
waste disposal 

—t non-operationai impoundment 

ARGO Coal. Bluewater, NM_ 

Atlas. Moab. UT.. 

Conoco, Conquista, TX_ 

Ford-Dawn Mining, Ford, WA_ 

—1 operational impoundment 
—3 non-operationai impoundments 

H9da Mining, Dunta, CO...... 

Homes take, Milan. NM: 

(large impoundment)__ 

(small impoundment)_ 

Pathfinder-Lucky Me. Gas Hills, WY.. 

Petrotomics, Sbirtey Basm. WY_ 

Ouivira. Ambrosia Lake, NM_ 


1995 


1995 

1996 
1996 
2010 


1997 

1996 
2001 

1998 
1995 

1997 


—2 operational impoundments 
—1 non-operational impoundment 

Rio Algom. Lisbon, UT.. 

Sotvo-L-Bar, Cebdteta. NM_ 

UMETCO, Gas Hills. WY...__ 


1996 

1992 

1995 


—1 operational impoundment 
—1 non-operationai impoundment 

UMETCO. Maybell, CO... 

UMETCO. Uravan. CO_ 

UNC, Church Rock. NM_ 

Union Pacific. Bear Creek, WY_ 

WNI, Sherwood. WA.. 

WNI, Split Rock, WY_ 


1997 

•2002 

1997 

1996 

1996 

1995 


‘For completing emplacement of final earthen 
cover to limit radon emissions to a flux of no more 
than 20 pCi/m*/s, 

2 CERCLA Consent Decree requires final cover 
over tailinas by 1997 but allows smaH portion (rough¬ 
ly 1% of the impoundment) to remain open to 
receive residues from groundwater restoration activi- 


[FR Doc. 91-30635 Filed 12-30-91; 8:45 am] 
BILUNG CODE 6S60-5O-M 


40 CFR Part 192 
(FRL-4087-4) 

Health and Environmental Standards 
for Uranium and Thorium Mill Tailings 

agency: Environmental Protection 
Agency. 

action: Advanced notice of proposed 
rulemaking. 

summary: EPA is today announcing its 
intention to enter into a future 
rulemaking pursuant to the Uranium Mill 
Tailings Radiation Control Act 
(UMTRCA) of 1978 (42 U.S.C. 2022, 
7901-7942) to amend its general 
environmental regulations pertaining to 
uranium mill tailings disposal sites at 40 
CFR part 192, subpart D (subpart D). The 
anticipated amendments will 
supplement subpart D by requiring 
enforceable closure deadlines and 
appropriate monitoring for uranium mill 


tailing disposal sites that are licensed by 
the Nuclear Regulatory Commission 
(NRC) or one of its Agreement States 
(affected Agreement States). EPA 
intends to issue a proposed rule by April 
30,1992 and will at that time further 
delineate the scope and rationale for the 
amendments to subpart D, as well as 
solicit additional comments. Published 
elsewhere in today’s Federal Register 
are two related rulemakings: A Notice of 
a Final Rule which stays the 
effectiveness of 9ubpart T as it applies 
to nonopera tional uranium mill tailings 
disposal sites that are licensed by the 
NRC or an affected Agreement State 
pending completion of this rulemaking, 
or June 30,1994, whichever first occurs, 
and a Notice of Proposed Rulemaking in 
which EPA is proposing a rule to rescind 
subpart T as it applies to NRC-licensees. 
OATES: Comments concerning this ANPR 
must be received by EPA on or before 
February 24,1992. Public hearings will 
be held on January 15,1992 in 
Washington, DC, and in Santa Fe, New 
Mexico on January 21 and 22,1992. 
addresses: Comments should be 
submitted (in duplicate if possible) to: 
Central DockehSection LE-131, 
Environmental Protection Agency, Attn: 
Air Docket No. A-91-67, Washington, 

DC 20460. Requests to participate in the 
hearing should be made in writing to the 
Director, Criteria and Standards 
Division, ANR-460W, Office of 
Radiation Programs, Environmental 
Protection Agency, 401 M Street, SW, 
Washington, DC 20460. Comments and 
requests to participate in a hearing may 
be faxed to EPA at (703) 308-6763. 

Public hearings will be held on 
January 15,1992 at 11 Dupont Circle, 8th 
Floor, Washington, DC 20036, and on 
January 21 and 22 at the Inn at Loretto, 
211 Old Santa Fe Trail, Santa Fe, New 
Mexico 87501. Comments concerning 
this ANPR must be received by EPA on 
or before February 24,1991. 

FOR FURTHER INFORMATION CONTACT. 
Jamie Burnett, Air Standards and 
Economics Branch, Criteria and 
Standards Division, ANR-460W, Office 
of Radiation Programs, Environmental 
Protection Agency, Washington, DC 
20460, (703) 308-8787. 

SUPPLEMENTARY INFORMATION: 

A. Background 

1. Description of Uranium Mill Tailings 
Piles 

Uranium mill tailings are sand-like 
wastes that result from the processing of 
uranium ore to remove the uranium. 
Tailings are stored in large surface 
impoundments, called piles, in amounts 
from less than 1 million tons to over 30 


million tons, over an area that may be 
a9 large as hundreds of acres. The 
majority of the piles are located in the 
Western United States. 

To deal specifically with the risks 
associated with these piles. Congress 
passed the Uranium Mill Tailings 
Radiation Control Act (UMTRCA) of 
1978 (42 U.S.C. 2022, 7901-7942). In 
enacting UMTRCA, Congress found that 
uranium mill tailings" * * * may pose a 
potential and significant radiation 
health hazard to the public, • • • and 
* 1 * that every reasonable effort be 
made to provide for the stabilization, 
disposal, and control in a safe and 
environmentally sound manner of such 
tailings in order to prevent or minimize 
radon diffusion into the environment 
and to prevent or minimize other 
environmental hazards from such 
tailings." 42 U.S.C. 7901(a). Under 
UMTRCA, two programs were 
established to protect public health and 
the environment from the hazards 
associated with uranium mill tailings. 
One program (title I) required the 
Department of Energy (DOE) to conduct 
the necessary remedial actions at 
designated inactive uranium mill tailing 
sites to achieve compliance with the 
general environmental standards to be 
promulgated by EPA. These sites were 
generally abandoned uranium 
processing sites for which a license 
issued by the NRC or its predecessor, 
the Atomic Energy Commission (AEC), 
was not in effect on January 1 , 1978. 

The other program (title II) was for 
active sites: Those licensed by the NRC 
or an affected Agreement State. 
Requirements for licensed sites include 
the final disposal of tailings, including 
the control of radon after milling 
operations cease. UMTRCA also 
requires that EPA promulgate standards 
for these licensed sites, including 
standards that protect human health and 
the environment In a manner consistent 
with standards established under 
subtitle C of the Solid Waste Disposal 
Act, as amended. The NRC, or the 
licensing Agreement State, is 
responsible for assuring compliance 
with EPA standards at licensed uranium 
milling sites. 

2. UMTRCA Rulemaking—EPA 

UMTRCA required that EPA 
promulgate standards for title I sites 
within one year of enactment (1978) and 
for title II sites within 18 months of 
enactment. UMTRCA was amended in 
January 1983 (Pub. L. 97-415) to include 
a provision to strip EPA of standard 
setting authority if EPA failed to 
establish standards by September 30, 

1983 for title II sites. 
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On April 22,1900 EPA proposed 
cleanup standards for inactive uranium 
processing sites (to be codified at 40 
CFR part 192, subpart A), which were 
made immediately effective as interim 
standards pending public review and 
promulgation of final standards (45 FR 
27370). These standards were for the 
cleanup of open lands and buildings 
contaminated with residual radioactive 
materials from inactive uranium 
processing sites. On January 9,1981 EPA 
proposed (40 CFR 192, subpart B) 
disposal standards for inactive uranium 
processing sites (48 FR 2556). On 
January 5,1903 EPA promulgated final 
rules for the disposal and cleanup of the 
inactive uranium mill tailings sites under 
UMTRCA Title I (48 FR 605). 

On April 29,1903 EPA proposed 
general environmental standards for 
title II uranium and thorium mill tailings 
sites. 48 FR 19584. These rules were 
promulgated on September 30,1983. 48 
FR 45926 (codified at 40 CFR part 192, 
subparts D and E). 

Both the UMTRCA title I and title II 
standards were challenged in the Tenth 
Circuit Court of Appeals by several 
parties (Case Nos. 83-1014. 83-1041, 83- 
1206, and 83-1300) (Case Nos. 83-2226, 
83-2227, 83-2277, 83-2504, 83-2524, 84- 
1349. 84-1352, 84-1482, and 84-1909). On 
September 3,1985, the court upheld all 
aspects of EPA’s standards except the 
ground water provisions of the title I 
regulations at 40 CFR 192.20(a)(2)—(3). 
American Mining Congress v. Thomas. 
772 F.2d 617 (10th Cir. 1985), cert, denied 
426 U.S. 1158 (1986). On September 24, 
1987, EPA proposed new regulations to 
replace those set aside (40 CFR 192, 
subpart C, 52 FR 36000). The final 
rulemaking action is currently under 
review by the Office of Management 
and Budget. 

As of this date, only two sorts of radon 
emissions are not governed by EPA's 
general environmental standards under 
UMTRCA: (1) Radon emissions during 
uranium mill operations, and (2) radon 
emissions after operations but prior to 
completion of final earthen cover. 
However, these two areas are addressed 
by EPA’s Clean Air Act rules, as 
discussed below. 

3. UMTRCA Rulemaking—NRC 

On August 24,1979, NRC proposed 
rules under UMTRCA title II for criteria 
relating to uranium mill tailings and 
construction of major plants to 10 CFR 
30. 40, 70,150. and 170 (44 FR 50015). 
Also on August 24,1979, NRC 
promulgated final regulations with 
request for public comment for uranium 
mill tailings licensing at 10 CFR 40, 
appendix A. 44 FR 50012. On October 3, 
1980, NRC promulgated final rules to 


specify licensing requirements for 
uranium and thorium milling activities. 

45 FR 65521 (codified at 10 CFR parts 30. 
40, 70. and 150). 

As required by Congress, on May 26, 
1983, NRC proposed to suspend portions 
of their 10 CFR part 40, appendix A 
(appendix A) rules as they would be 
affected by EPA’s recently proposed 
general UMTRCA standards for uranium 
mill tailings disposal. 48 FR 23649 (to be 
codified at 40 CFR part 192, subpart D, 

48 CFR 35350). NRC placed in abeyance 
its 10 CFR part 40 regulations since they 
could have a significant cost impact on 
its licensees if NRC regulations were 
implemented before modification to 
conform to EPA standards, as required 
by the 1983 Amendments to UMTRCA 
(Pub. L. 97-415). 

On November 26,1984, NRC proposed 
rules at 10 CFR Part 40 that would 
conform NRC requirements to EPA 
standards for uranium mill tailings piles 
(49 FR 46418). Since these proposed 
rules excluded EPA ground water 
protection requirements, NRC also 
issued an ANPR on November 26,1984 
announcing their intention to 
incorporate ground water protection 
provisions and other requirements 
established by EPA (40 CFR part 192, 
subpart D) for similar wastes into NRC 
regulations (49 FR 46425). On October 1. 
1985, NRC promulgated rules to conform 
their appendix A regulations to the 
provisions of EPA’s general UMTRCA 
standards at 40 CFR part 192, as 
affecting matters other than ground 
water protection (50 FR 41852). On July 
8,1986, NRC proposed rules for ground 
water protection and other issues at 
uranium mill tailings sites (10 CFR part 
40. 51 FR 2497). On November 13.1987. 
NRC promulgated final rules for ground 
water protection at uranium mill tailings 
sites that conformed to provisions'of 
EPA’s standards for ground water 
protection at 40 CFR part 192, subparts 
D and E (52 FR 43553). 

4. Clean Air Act Rulemaking 

EPA listed radionuclides as a 
hazardous air pollutant under section 
112 of the CAA on December 27,1979 
(44 FR 76738). Once listed, radionuclides 
became subject to the requirements of 
section 112(b)(1)(B) that EPA establish 
National Emission Standards for 
Hazardous Air Pollutants (NESHAPs) 
"at a level which (in the judgment of the 
Administrator) provides an ample 
margin of safety to protect the public 
health from such hazardous air 
pollutant," or find that they are not 
hazardous and delist them. 

EPA promulgated NESHAPs for 
emissions of radionuclides on October 
31,1989 for the following source 


categories: DOE Facilities, Licensees of 
the NRC and Non-DOE Federal 
Facilities, Uranium Fuel Cycle Facilities, 
Elemental Phosphorus Plants. 
Phosphogypsum Stacks. Underground 
Uranium Mines, and the operation and 
disposal of Uranium Mill Tailings Piles. 
These NESHAPs were published on 
December 15.1989. (54 FR 51654). 

The NESHAP for the disposal of 
uranium mill tailings is codified at 40 
CFR part 61, subpart T. and it applies to 
both sites operated by DOE (UMTRCA 
title I) and sites licensed by NRC and 
Agreement States (UMTRCA title II). 

The standard has three primary 
requirements. First, it imposes an 
emission limit of 20 pCi/m 2 -s to radon- 
222 emissions from a disposed pile. 
Second, it requires that, once a uranium 
mill tailings pile or impoundment ceases 
to be operational, it must be disposed of 
and brought into compliance with this 
emission limit within two years of the 
effective date of the standard (by 
December 15,1991) or within two years 
of the day it ceases to be operational, 
whichever is later. If it is not physically 
possible for a mill owner or operator to 
complete disposal within that time, EPA 
shall, after consultation with the mill 
owner or operator, establish a 
compliance agreement pursuant to 
EPA’s enforcement authority under CAA 
section 113 to assure that disposal will 
be completed as quickly as possible. 
Third, it requires monitoring of the 
disposed pile to demonstrate 
compliance with the radon emission 
limit. 

The two year disposal requirement 
and the radon monitoring requirement 
are unique to Subpart T as they are not 
a part of the requirements of the 
UMTRCA, AEA, or the Clean Water Act 
(CWA) standards (contained at 40 CFR 
parts 190,192, and 440). The numerical 
radon emission limit however, is the 
same as the UMTRCA standard at 40 
CFR part 192, subpart D (subpart D). 

B. Challenge to Subpart T 

The overlap between EPA’s Subpart D 
of the UMTRCA standard and its 
subpart T of the CAA NESHAP has 
generated concern that the regulations 
are unnecessarily burdensome and 
duplicative. As a result, several 
petitions for reconsideration have been 
filed, most notably from NRC and the 
American Mining Congress (AMC). 
While these petitions remain pending 
before EPA, this ANPR is part of EPA’s 
effort to address the issues they raise. 
Another part of the effort has been a 
number of meetings between EPA, NRC 
and affected Agreement States to 
discuss the dual regulatory programs. 
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The result of this intensive inter¬ 
agency consultation has been the 
execution of a Memorandum of 
Understanding (MOU) between EPA, 
NRC and the affected Agreement States. 
The MOU was published on October 25, 
1991 at 56 FR 55434. The purpose of the 
MOU is to ensure that owners and 
operators of existing uranium mill 
tailings piles licensed by NRC or an 
affected Agreement State, or owners 
and operators of piles that will in the 
future become non-operational, effect 
final site closure—emplacement of an 
earthen cover to permanently limit 
radon emissions to a flux of no more 
than 20 pCi/m a -s—as expeditiously as 
practicable considering technological 
feasibility. This should occur at all 
current disposal sites by the end of 1997, 
or within seven years of when the 
existing operating and standby sites 
enter disposal status. This objective 
comports with Congress* concern over 
timing as reflected in CAA section 
112(i)(3), as amended. 

EPA has tentatively concluded that 
with appropriate modifications to the 
general UMTRCA regulations to ensure 
specific, enforceable closure deadlines 
and monitoring requirements, and with 
the performance by NRC and the 
affected Agreement States of their other 
commitments contained in the MOU, the 
NRC’s regulatory program for non- 
operational uranium mill tailings piles 
would protect public health with an 
ample margin of safety. 

In a related action published 
elsewhere in today’s FR, and also in 
accordance with the MOU and with this 
amendment to UMTRCA 40 CFR part 
192, EPA is today also proposing to 
rescind its Subpart T CAA NESHAP as 
it applies to non-operational uranium 
mill tailings disposal sites that are 
licensed by NRC or an affected 
Agreement State. This proposal does not 
concern Subpart T sites that are under 
the control of the Department of Energy 
(DOE). These sites are proceeding to 
closure according to a separate 
schedule. 

In another related action also 
published elsewhere in today's Federal 
Register, EPA is issuing a final stay of 
subpart T pending the rescission 
rulemaking. The stay was proposed on 
October 25.1991 (56 FR 55432). All three 
actions—this ANPR to modify EPA's 
general subpart D UMTRCA regulations, 
the proposal to rescind the subpart T 
NESHAP, and the final stay of subpart T 
pending these rulemakings—are 
contemplated by the MOU recently 
entered into by EPA, NRC, and the 
affected Agreement States. The MOU, 
which is published at the end of the 
) 


proposed rescission of subpart T (as it 
was for the proposed stay (see 56 FR at 
55434)), delineates a course of action 
designed to achieve the result that the 
regulatory programs administered by 
NRC and its affected Agreement States 
will control radionuclide emissions to 
ambient air so that public health is 
protected with an ample margin of 
safety. 

C. Future Rulemaking to Amend 46 CFR 
Part 192, Subpart D 

As envisioned by the MOU and 
announced by this ANPR, the 
modifications EPA intends to make 
through rulemaking to its general 
UMTRCA regulations for non- 
operational uranium mill tailings 
disposal sites at 40 CFR Part 192, 
(subpart D) are meant to fill a specific 
regulatory gap that currently exists in 
subpart D. While subpart D, as currently 
written, does require eventual 
compliance with the 20 pCi/m 2 -s flux 
standard, it does not mandate that such 
occur by a specific date. Rather, as 
promulgated by EPA under subpart D 
and implemented by NRC (pursuant to 
its regulations at 10 CFR part 40, 
appendix A), a title II site licensed by 
NRC, or an affected Agreement State, 
could indefinitely continue to emit radon 
at levels which present risks higher than 
those allowed under the CAA for 
emission of hazardous air pollutants. It 
was this possibility which compelled 
EPA to promulgate subpart T under 
CAA section 112. If, however, this gap is 
filled by appropriate revisions to 
subpart D to mandate compliance with 
the 20 pCi/m a -s flux standard in a 
timely manner, and these changes are 
implemented by NRC and its regulatory 
program, EPA may then have the basis 
for rescinding subpart T pursuant to 
CAA section 112(d)(9), thereby avoiding 
unnecessarily duplicative and 
burdensome regulation. 

With these purposes in mind, the 
specific modifications to subpart D 
currently being contemplated by EPA 
would lead to each non-operational 
uranium mill tailings disposal site 
receiving (either voluntarily or by 
administrative order) an amended 
license from NRC or an affected 
Agreement State that incorporates an 
enforceable reclamation plan designed 
to ensure compliance with the 20 pCi/ 
m a -s flux standard as expeditiously as 
practicable considering technological 
feasibility. EPA also intends to propose 
modifications to include appropriate 
monitoring provisions designed to verify 
that the flux standard is achieved and 
ensure that compliance will be ongoing. 

Once these anticipated proposals are 
promulgated by EPA and implemented 


by NRC, subpart D should 
comprehensively address the hazards 
associated with the process of disposing 
of uranium mill tailings in a manner that 
adequately protects public health. EPA 
believes since it has the authority for the 
anticipated modifications to subpart D, 
these actions are consistent with what 
Congress envisioned when it enacted 
UMTRCA. EPA’s current plan is to 
propose modifications of subpart D at 40 
CFR 192.31 (k), 192.31(1), and 192.32(a). 
These actions also fulfill the intent of 
Congress of section 112(d)(9) of the 
Clean Air Act, as amended in 1990, to 
avoid duplication of effort between 
government agencies. 

D. Request for Comments 

EPA is soliciting public comments on 
today's advanced notice of proposed 
rulemaking. Send comments to the 
Docket listed above on or before 
February 22,1992. EPA is especially 
interested in receiving information 
related to current radon emissions and 
installed radon emission control 
methods currently in use, and what 
generally applicable timing 
requirements EPA should impose to 
achieve compliance as expeditiously as 
practicable considering technological 
feasibility. 

List of Subjects in 40 CFR Part 192 

Air pollution control, Radiation 
protection, Hazardous materials, 
Uranium, Environmental protection. 
Hazardous constituents, Groundwater 
protection, Radon, Radium, and Thorium. 

Dated: December 19.1991. 

William K. Reilly, 

Administrator. 

[FR Doc. 91-30834 Filed 12-30-91; 8:45 am] 

BILLING COOC 6660-50-tl 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 641 

[Docket No. 911221-13211 

RIN 0648-AE25 

Reef Fish Fishery of the Gulf of Mexico 

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
action: Proposed rule._ 

summary: NMFS issues this proposed 
rule to implement Amendment 4 to the 
Fishery Management Plan for the Reef 
Fish Resources of the Gulf of Mexico 
(FMP). This proposed rule would: (1) 
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Add almaco jack and banded rudderfish 
to the management unit; (2) specify that 
scamp would be counted against the 
shallow-water grouper quota until that 
quota is reached, after which scamp 
would be counted against the deep¬ 
water grouper quota; (3) establish a 
moratorium for a maximum of 3 years on 
additional commercial permits in the 
fishery, with allowances for permit 
transfers and sales of permitted vessels, 
while a more comprehensive limited 
access system is developed; (4) 
commencing with commercial permits 
for 1993, allow the earned income 
requirement to be met in either of the 2 
years preceding the permit application; 
(5) revise the definitions of “Charter 
vessel” and “Headboat"; (6) clarify what 
constitutes having trawl gear or a 
longline on board a fishing vessel; and 
(7) make other minor changes for 
consistency and clarity. In addition, 
Amendment 4 would modify the timing 
and requirements of the framework 
procedure for implementing or changing 
certain management measures. The 
intended effects of Amendment 4 and 
this rule are to protect the reef fish 
stocks, some species of which are 
overfished, to ensure the continued 
economic viability of the reef fish 
fishery, to provide the Gulf of Mexico 
Fishery Management Council (Council) 
with necessary flexibility in the 
rebuilding program for reef fish, and to 
conform the regulations with current 
usage. 

dates: Written comments must be 
received on or before February 10,1992. 
addresses: Comments on the proposed 
rule should be sent to Robert A. Sadler, 
Southeast Region. National Marine 
Fisheries Service, 9450 Koger Boulevard, 
St. Petersburg. FL 33702. 

Requests for copies of Amendment 4, 
which includes a regulatory impact 
review/environmental assessment (RIR/ 
EA), and the minority report, should be 
sent to the Gulf of Mexico Fishery 
Management Council, 5401 West 
Kennedy Boulevard. Suite 881. Tampa. 
FL 33609. 

FOR FURTHER INFORMATION CONTACT: 

Robert A. Sadler, 813-893-3722. 
SUPPLEMENTARY information: The reef 
fish fishery of the Gulf of Mexico is 
managed under the FMP, prepared by 
the Council, and its implementing 
regulations at 50 CFR part 641, under the 
authority of the Magnuson Fishery 
Conservation and Management Act 
(Magnuson Act). 16 U.S.C. 1801 et seq. 

Amendment 4 to the FMP would: (1) 
Modify the framework procedure for 
establishing or modifying certain 
management measures to provide for 
receipt of NMFS stock and 


socioeconomic assessments prior to 
August each year, and to require the 
Regional Director to notify the Council 
within 15 days of receipt of the Council’s 
proposal under the framework 
procedure, if he decides not to accept it; 
(2) add almaco jack and banded 
rudderfish to the reef fish management 
unit; (3) retain scamp in the shallow- 
water grouper category until the quota is 
met and the shallow-water grouper 
fishery is closed, after which, scamp 
landings would be counted under the 
deep-water grouper quota for the 
remainder of the fishing yean (4) 
establish a moratorium, for a maximum 
of 3 years, on the acceptance of new 
applications for commercial vessel 
permits, with allowances for certain 
permit transfers and sales of permitted 
vessels (and retirement of permits not 
renewed); and (5) commencing with 
commercial permits for 1993, allow the 
earned income requirement to be met in 
either of the 2 years preceding the 
permit application. 

A minority report was submitted on 
Amendment 4 that objects to the 3-year 
moratorium on the issuance of 
commercial vessel permits and 
development of a more comprehensive 
limited access system. A response to 
that minority report will be included in 
the preamble to the final rule on 
Amendment 4. The availability of 
Amendment 4 and the minority report 
was announced in the Federal Register 
on November 26,1991 (56 FR 59922). 

Changes to the Framework Procedure 

The current framework procedure for 
implementing or modifying certain 
management measures provides for 
receipt by the Council from NMFS of 
stock and socioeconomic assessment 
information in April of each year. 
Landings data for the previous fishing 
year, which form a significant 
component of the assessment 
information, are typically not available 
by April. Consequently, data 
approximately 2 years old must be 
relied upon for adjusting management 
measures. Amendment 4 proposes that 
stock and socioeconomic assessments 
be provided prior to August, thus 
allowing the assessments to include 
more timely landings data. 

Amendment 4 proposes to require the 
Regional Director. Southeast Region, 
NMFS (Regional Director), to notify the 
Council within 15 days of receipt of the 
Council’s recommended changes under 
the framework procedure when he 
decides not to publish a9 a proposed 
rule, or otherwise holds in abeyance, the 
recommended changes. Notification to 
the Council would include the reasons 
for NMFS’s concerns, suggested changes 


to the proposed management measures, 
and the Regional Director’s intended 
action. The notification would specify: 

(1) The applicable law with which the 
recommended changes are inconsistent; 

(2) the nature of such inconsistencies; 
and (3) recommendations to conform the 
recommended changes with applicable 
law. This action would ensure timely 
additional guidance to the Council 
regarding framework adjustments that 
the Regional Director initially 
determines to be inconsistent with 
applicable law. This requirement is 
similar to that required by the 
Magnuson Act for disapproval of 
amendments to a fishery management 
plan. 

It is expected that these changes to 
the framework procedures would 
provide a more stable condition for 
Council determinations on specific 
management issues and may reduce 
management costs. 

Additions to the Management Unit 

The addition of almaco jack and 
banded rudderfish to the management 
unit would have little or no immediate 
impact on the fishery or impact on the 
resource, but will allow management 
measures to be implemented on these 
species by framework procedure, if 
required, when stock assessment 
information becomes available. The 
anticipated impacts of such future action 
would be analyzed and discussed at 
that time. 

Scamp 

Amendment 4 proposes to allow 
scamp to be harvested throughout the 
year until both the shallow-water 
grouper and deep-water grouper quotas 
are met. Scamp would be counted under 
the shallow-water grouper quota until 
that quota is reached and. thereafter, 
under the deep-water grouper quota. 
Scamp are currently classified as a 
shallow-water species of grouper but are 
caught in both shallow-water and deep¬ 
water fishing operations. When the 
shallow-water grouper fishery is closed, 
the continued catch of scamp in deep¬ 
water fishing operations results in waste 
of the resource because they are usually 
dead from embolism when brought up 
from deeper water. The proposed action 
will reduce such waste. Because scamp 
are an incidental, minor component of 
the grouper fishery that cannot be 
targeted, it is not likely that catches will 
significantly affect the timing of a 
closure of either component of the 
grouper fishery or that an illegal 
shallow-water fishery for scamp will 
develop after closure of the shallow- 
water grouper fishery. 
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Permit Moratorium 

Amendment 4 proposes to cap the 
number of participants in the 
commercial reef fish fishery for a 
maximum of 3 years, pending Council 
development and consideration of a 
more comprehensive limited access 
program. The reef fish fishery has over 
1,700 permitted vessels competing for a 
limited reef fish population. The gear 
used is not highly selective, and single¬ 
species fishery closures are hampered 
by the multi-species nature of the catch. 
Accordingly, several of the major 
species, already overfished, have 
continued to decline in abundance 
despite the comprehensive management 
regime. The fishing capacity in the 
fishery is considered to be excessive 
compared to the available resource. The 
proposed moratorium is a first step 
towards solving these problems by 
stabilizing fishing effort. 

The moratorium would be effective on 
the effective date of the final rule that 
implements Amendment 4. Thereafter, 
with two exceptions, no applications for 
new vessel permits would be accepted, 
and a permit holder would have to 
maintain permit eligibility, i.e., 
demonstrate that more than 50 percent 
of his or her earned income was derived 
from commercial, charter, or headboat 
fishing, in order to renew a permit. A 
permit that is not renewed, or is 
revoked, would not be reissued. During 
the moratorium, only those vessels that 
were permitted in 1991, or vessels for 
which the applicant qualifies on the 
basis of earned income in 1991 and 
applies before the effective date of the 
moratorium, would be permitted in the 
fishery. Two exceptions to the 
moratorium on new permits, in cases of 
vessel transference, are described 
below. 

As one exception, an owner would be 
allowed to substitute another vessel 
owned by him for one currently 
permitted. Such substitution would 
alleviate problems caused by loss of 
vessels through sinking or permanent 
structural damage. 

As the second exception, a permitted 
vessel would be entitled to a permit 
upon its sale. Transfer of a permit upon 
sale would alleviate possible reduction 
of a vessel’s value to a potential buyer 
who does not meet the earned income 
requirement. If the purchaser does not 
meet the earned income requirement for 
the vessel permit, he or she would have 
io meet that requirement during a 
calendar year not later than the first 
calendar year after the purchase. This 
temporary exemption from the earned 
income requirement could not be used 
by a purchaser when the seller has not 


met the earned income requirement. 
Limiting the temporary exemption from 
the earned income requirement would 
prevent speculative gains by a person 
who has no intention of entering the 
fishery. 

The proposed moratorium is expected 
to enhance stability while both the 
fishing industry and the management 
agencies collect the necessary 
information for a more comprehensive 
limited access system for the fishery. 
Stability in the fishery, the collection of 
necessary information, and, ultimately, 
a comprehensive limited access system 
are expected to result in positive 
benefits. 

Famed Income Requirement 

Under the current earned income 
requirement for a vessel permit, an 
applicant must demonstrate that more 
than 50 percent of his or her earned 
income was derived from commercial, 
charter, or headboat fishing during the 
calendar year preceding the application. 
The current income requirement has no 
hardship allowance, i.e., it does not 
recognize that sickness of the owner/ 
operator, prolonged vessel repairs, or 
other temporary problems could 
preclude a person from meeting the 
income requirement for a single year. To 
address this problem, Amendment 4 
proposes that, commencing with vessel 
permits for 1993, the earned income 
requirement may be met during either of 
the 2 years preceding the permit 
renewal. Implementation of this change 
is expected to have a positive economic 
impact on participants in the fishery. 

Additional information on these 
proposed changes is contained in 
Amendment 4. 

Additional Changes Proposed by NMFS 

This rule would modify the definitions 
of "Charter vessel" and "Headboat" to 
conform them to current usage, and 
would correct inconsistent language 
regarding when the bag limits apply to 
charter vessels and headboats. 

Among other things, the reef fish 
regulations specify that the bag and 
possession limits for certain reef fish 
apply to a person who fishes from a 
vessel: (1) With trawl gear on board; or 
(2) with a longline on board, when such 
vessel is fishing or has fished on its 
present trip in the specified longline 
restricted area (50 CFR 641.24(a)(2) (ii) 
and (iii)). This rule would add 
specifications of what constitutes having 
trawl gear or a longline on board a 
fishing vessel. Removal of all trawl 
doors or nets would constitute removal 
of trawl gear. Removal of the longline 
hauler, the longline cable, or all 
gangions would constitute removal of a 


longline. NMFS expects that removal 
from a vessel of all gangions would be 
the least cumbersome and most 
frequently used means to remove a 
longline. NMFS believes the specified 
gear removals are the least burdensome 
of the practicable methods of rendering 
a trawl or a longline inoperable. Other 
methods could be readily changed while 
at sea and, thus, would pose significant 
difficulties for enforcement. 

Finally, a new section would be added 
to describe the types of management 
measures that could be established or 
modified by means of the framework 
procedure specified in the FMP, as 
amended. The procedure, with 
Amendment 4’s proposed changes, is 
summarized below to provide the public 
appropriate information. 

The framework procedure for 
establishing an annual total allowable 
catch (TAC) and adjusting management 
measures provides for the Southeast 
Science and Research Director, NMFS, 
to prepare or update the stock 
assessment for each species or stock 
complex annually. The Council is 
required to appoint a scientific stock 
assessment panel to review the 
information and prepare a report 
specifying a range of acceptable 
biological catch (ABC) for each stock or 
stock complex in need of catch 
restrictions for attaining or maintaining 
optimum yield. The panel should include 
in the report a risk analysis, economic 
and social impacts, and 
recommendations for management 
measures to attain the ABC. The 
Council, after holding a public hearing(s) 
and reviewing comments on the report, 
is required to specify a TAC from within 
or below the range of ABC or a series of 
TACs to attain the selected level of ABC 
by 1994. 

The Council must subdivide the TACs 
into commercial and recreational 
allocations. The Council then provides 
the Regional Director its 
recommendations for TACs for each 
species or species group, proposed 
regulations revising quotas and 
management measures necessary to 
attain each TAC, the Council’s rationale, 
and analyses of impacts (EA and RIR) of 
the proposed regulations. A proposed 
rule containing the recommended TACs, 
quotas, and harvest restrictions is 
published in the Federal Register for 
public comment up to 30 days. If the 
Regional Director does not agree with 
the recommendation, the Regional 
Director must notify the Council, within 
15 days, of his reasons for disagreement 
and recommendations for conforming 
the Council’s proposed measures with 
the requirements of applicable law. If 
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the Regional Director concludes after 
review of public comment that the 
proposed regulations are consistent with 
the FMP objectives and other applicable 
law. he implements them by final rule 
published in the Federal Register. The 
FMP. as amended, may be consulted for 
additional detail on this procedure. The 
framework procedure was instituted by 
Amendment 1, modified by Amendment 
3. and would be further modified by 
Amendment 4. The types of 
management measures that may be 
established or modified by this 
procedure are 6et forth in § 641.28 of this 
proposed rulemaking. 

Classification 

At this time, the Secretary has not 
determined that Amendment 4. which 
this proposed rule would implement is 
consistent with the national standards, 
other provisions of the Magnuson Act 
and other applicable law. The Secretary, 
in making that determination, will take 
into account the data, views, and 
comments received during the comment 
period. 

This proposed rule is exempt from the 
procedures of E.0.12291 under section 
8(a)(2) of that order. It is being reported 
to the Director, Office of Management 
and Budget with an explanation of why 
it is not possible to follow the 
procedures of that order. 

The Assistant Administrator for 
Fisheries. NOAA. has initially 
determined that this proposed rule is not 
a “major rule" requiring the preparation 
of a regulatory impact analysis under 
E.0.12291. This proposed rule, if 
adopted, is not likely to result in an 
annual effect on the economy of $100 
million or more; a major increase in 
costs or prices for consumers, individual 
industries, Federal, state, or local 
government agencies, or geographic 
regions; or a significant adverse effect 
on competition, employment, 
investment, productivity, innovation, or 
the ability of U.S.-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. 

The Council prepared a regulatory 
impact review (RIR) as part of 
Amendment 4, which concludes that this 
rule, if adopted, would have net positive 
benefits. A summary of the regulatory 
impacts of individual management 
measures was included above in the 
discussion of each measure. Additional 
analysis and discussion is contained in 
the RIR. 

In addition, the RIR concludes that 
this rule, if adopted, would not have a 
significant economic impact on a 
substantial number of participants in the 
reef fish fishery, most of whom are small 
business entities. Accordingly, the 


General Counsel of the Department of 
Commerce certified to the Chief Counsel 
for Advocacy of the Small Business 
Administration that the proposed rule, if 
adopted, would not have a significant 
economic impact on a substantial 
number of small entities, and a 
regulatory flexibility analysis was not 
prepared. 

The Council prepared an 
environmental assessment (EA) that 
discusses the impact on the environment 
as a result of this rule. The EA. which is 
contained in Amendment 4, may be 
obtained at the address listed above, 
and comments on it are requested. 

The Council has determined that this 
rule will be implemented in a manner 
that is consistent to the maximum extent 
practicable with the approved coastal 
zone management programs of 
Alabama. Florida, Louisiana, and 
Mississippi. Texas does not participate 
in the coastal zone management 
program. These determinations have 
been submitted for review by the 
responsible state agencies under section 
307 of the Coastal Zone Management 
Act. 

This proposed rule does not contain a 
collection-of-information requirement 
for purposes of the Paperwork 
Reduction Act. 

This proposed rule does not contain 
policies with federalism implications 
sufficient to warrant preparation of a 
federalism assessment under E.0.12612. 

List of Subjects in 50 CFR Part 641 

Fisheries, Fishing, Reporting and 
recordkeeping requirements. 

Dated: December 24,1991. 

Samuel W. McKeen, 

Acting Assistant Administrator for Fisheries, 
National Marine Fisheries Sen ice. 

For the reasons set forth in the 
preamble, 50 CFR part 641 is proposed 
to be amended as follows: 

PART 641—REEF FISH FISHERY OF 
THE GULF OF MEXICO 

1. The authority citation for part 641 
continues to read as follows; 

Authority: 18 U.S.C. 1801 et seq. 

2. In S 641.2, the definitions for 
Charter vessel and Headboat are 
revised, and in the definition for Reef 
fish , in paragraph (a) under “Jacks— 
Carangidae Family", two new species 
are added aFter “Lesser amberjack" to 
read as follows: 

S 641.2 Definitions. 

• « « * * 

Charter vessel means a vessel less 
than 100 gross tons (90.8 metric tons) 
that meets the requirements of the Coast 


Guard to carry six or fewer passengers 
for hire and that carries a passenger for 
hire at any time during the calendar 
year. A charter vessel with a permit 
issued under $ 641.4 is considered to be 
operating as a charter vessel when it 
carries a passenger who pays a fee or 
when there are more than three persons 
aboard, including operator and crew. 

* * • • • 

Headboat means a vessel that holds a 
valid Certificate of Inspection issued by 
the Coast Guard to carry passengers for 
hire. A headboat with a permit issued 
under $ 641.4 is considered to be 
operating as a headboat when it carries 
a passenger who pays a fee or when 
there are more than three persons 
aboard, including operator and crew. 

* « * « • 

Reef fish • • # 

(a) • • * 

Jacks—Carangidae Family 

t • * • * 

Almaco jack, Seriola rivoliana 

Banded rudderfish, Seriola zonata 

• • * * • 

3. In § 641.4, paragraphs (a)(2), 
(b)(2)(xi), and the first sentence of 
paragraph (g) are revised, and a new 
paragraph (!) is added to read as 
follows: 

§ 641.4 Permits and fees. 

(a) * # • 

(2) A qualifying owner or operator of a 
charter vessel or headboat may obtain a 
permit. However, a charter vessel or 
headboat must adhere to the bag limits 
when operating a9 a charter vessel or 
headboat. 

• • • • • 

(b) • * • 

( 2 ) # * * 

(xi) A sworn statement by the 
applicant certifying that more than 50 
percent of his or her earned income was 
derived from commercial, charter, or 
headboat fishing during the calendar 
year preceding the application, except 
that, for renewal of permits for 1993 and 
ensuing years, the earned income 
requirement may be met in either of the 
two calendar years preceding the 
application; 

* • • • • 

(g) Transfer. Except as provided for 
under paragraph (l) of this section, a 
permit issued under this section 19 not 
transferable or assignable. * * ' 

• * « • • 

(1) Moratorium on permits. The 
provisions of this paragraph (l) are 
effective for 3 years commencing on the 
effective date of this rule. 
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(1) An application for a vessel permit 
under this section that is postmarked or 
hand-delivered after the effective date 
of this rule will not be accepted, except 
for an application for renewal of an 
existing vessel permit or as provided in 
paragraphs (1), (2) and (3) of this 
section. 

(2) An owner of a permitted vessel 
may transfer the vessel permit to 
another vessel owned by him or her by 
returning the existing permit with an 
application for a vessel permit for the 
replacement vessel. 

(3) A person purchasing a vessel with 
a permit issued under this section may 
obtain a permit for that vessel, and 
renew the permit for that vessel for the 
first calendar year after the purchase, 
without meeting the earned income 
requirement of paragraph (b)(2)(xi) of 
this section, provided that the seller met 
the earned income requirement. 
However, to renew the vessel permit for 
the second calendar year after the 
purchase, the new owner must meet that 
earned income requirement not later 
than the first calendar year after the 
purchase takes place. 

(4) A permit that is not renewed or is 
revoked will not be reissued. 

4. In 8 041.24, paragraph (a)(2)(iv) is 
revised and new paragraphs (a)(4) and 

(a)(5) are added to read as follows: 


§ 641.24 Bag and possession limits. 

(a) • * * 

( 2 ) * * * 

(iv) That is operating as a charter 
vessel or headboat; or 

***** 

(4) For the purpose of paragraph 
(a)(2)(ii) of this section, a vessel is 
considered to have trawl gear on board 
when trawl doors and a net are on 
board. Removal from the vessel of all 
trawl doors or all nets constitutes 
removal of trawl gear. 

(5) For the purpose of paragraph 
(a)(2)(iii) of this section, a vessel is 
considered to have a longline on board 
when a power-operated longline hauler, 
a cable of diameter and length suitable 
for use in the longline fishery, and 
gangions are on board. Removal of any 
one of these three elements, in its 
entirety, constitutes removal of a 
longline. 

***** 

5. In § 641.25, paragraphs (b) and (c) 
are revised to read as follows: 

9 641.25 Commercial Quotas. 

• • • + • 

(b) Deep-water groupers, i.e. f 
yellowedge grouper, misty grouper, 
Warsaw grouper, snowy grouper, 
speckled hind, and, after the commercial 


quota for shallow-water grouper is 
reached, scamp, combined—1.8 million 
pounds. 

(c) Shallow-water groupers, i.e., all 
other groupers, including scamp before 
the commercial quota for shallow-water 
groupers is reached, but excluding 
jewfish, combined—9.2 million pounds. 

« « * * * 

g 641.28 {Redesignated as § 641.29] 

6. Section 641.28 is redesignated as 
5 641.29 and a new 5 641.28 is added to 
read as follows: 

§ 641.28 Adjustment of Management 
Measures. 

In accordance with the procedures 
and limitations of the Fishery 
Management Plan for the Reef Fish 
Resources of the Gulf of Mexico, the 
Regional Director may establish or 
modify for species or species groups in 
the reef Fish Fishery the following: Target 
dates for rebuilding overfished species, 
total allowable catch, bag limits, size 
limits, vessel trip limits, closed seasons 
or areas, gear restrictions, and quotas. 

|FR Doc. 91-31181 Filed 12-26-91; 9:46 am| 
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TTws section of tt>e FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of heanngs and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


ACTION 

Compliance With Privacy Act of 1974 
agency: ACTION. 

action: Notice of systems of records. 

summary: Notice is hereby given that in 
accordance with the Privacy Act of 1974. 
5 U.S.C. 552a(e)(4) t (“the Act”). ACTION 
proposes to publish a new notice of 
systems of records as set forth below. 

Special note should be taken of the 
Preliminary Statement to the systems of 
records containing an indication of 
general routine uses, general regulations 
as to notification, access and contest 
and other material applicable to 
ACTION record systems generally. The 
Agency desires to avoid unnecessary 
repetition and duplication in the 
publication of each system of records 
which might make it difficult for the 
public to review and locate a system in 
which a record might be available. The 
publication of general routine uses and 
exemptions does not serve as an 
indication that each system will be 
normally used or usable for such 
purposes or subject to such exemptions, 
but that the use of any system for such 
routine use shall be permitted upon 
request of a designated routine user. 

This notice does not include specific 
identification of certain Office of 
Personnel Management (OPM) systems 
of records in the custody of the Agency 
because OPM has assumed 
responsibility for publishing 
government-wide notices. OPM s 
systems of records pertain primarily to 
Federal employee personnel records. 
EFFECTIVE date: January 30.1992. 
address: Comments may be mailed or 
delivered to the Director. Administrative 
and Management Services Division. 
ACTION. 1100 Vermont Avenue. NW., 
Washington, DC 20525. 

FOR FURTHER INFORMATION CONTACT: 
Edward F. Carey. Privacy Act Officer, 
202-606-5242 or Stewart Davis, Deputy 


General Counsel, 202-606-4833. Copies 
of these Systems may be obtained in an 
alternate format: TDD, 202-606-5256 or 
Management Services Branch, ACTION. 
1100 Vermont Avenue, NW.. 
Washington, DC 20525. 

SUPPLEMENTARY INFORMATION: Peace 
Corps was an autonomous part of the 
ACTION agency, and was covered by 
ACTION’S Privacy Act regulations (45 
CFR part 1224). This notice being 
published by ACTION officially 
excludes Peace Corps from its systems 
of records because it is now an 
independent agency. 

Dated in Washington. DC on December 19. 
1991. 

Jane A. Kenny 

Director , ACTION. 

The Agency proposes to publish the 
following notice of systems of records: 

Notice of Systems of Records— 
Preliminary' Statement 

The term Agency when used in this 
notice refers to ACTION. 

Operating Units —The names of the 
operating units within the Agency to 
which a particular system or records 
pertains are listed under the system 
manager and address section of each 
system notice. 

Official Personnel Files —Official 
personnel files of Federal employees in 
the General Schedule in the custody of 
the Agency are considered the property 
of the Office of Personnel Management 
Access to such files shall be in 
accordance with such notices published 
by OPM. Access to such files in the 
custody of the Agency will be granted to 
individuals to whom such files pertain 
upon request to the Director, Personnel 
Management Division, ACTION. 1100 
Vermont Avenue, NW., Washington, DC 
20525. 

Various offices in the Agency 
maintain files which contain copies of 
miscellaneous personnel material 
affecting ACTION employees. These 
include copies of standard personnel 
forms, evaluation forms, etc. These files 
are kept only for immediate office 
reference and are considered by the 
Agency to be part of the personnel file 
system. The Agency’s internal 
regulations provide that such 
information is a part of the general 
personnel files and can be disclosed 
only through the Director, ACTION 
Personnel Management Division, in 
order that he or she may insure that any 


material to be disclosed is relevant, 
current, and fair to the individual 
employee. Also, it is the policy of the 
Agency to limit the use of such files and 
to encourage the destruction of as many 
as possible. 

Statement of General Routine Uses — 
The following general routine uses are 
incorporated by this reference into each 
system of records set forth herein, 
unless specifically limited in the system 
description. 

1. In the event that a record in a 
system of records maintained by the 
Agency indicates, either by itself or in 
combination with other information in 
the Agency's possession, a violation or 
potential violation of the law (whether 
civil, criminal, or regulatory in nature, 
and whether arising by statute or by 
regulation, rule or order issued pursuant 
thereto), that record may be referred, as 
a routine use. to the appropriate agency, 
whether Federal, state, local or foreign, 
charged with the responsibility of 
investigating or prosecuting such 
violation, or charged with enforcing or 
implementing the statute, rule, 
regulation, or order issued pursuant 
thereto. Such referral shall include, and 
be deemed to authorize (1) any and all 
appropriate and necessary uses of such 
records in a court of law or before an 
administrative board or hearing, and (2) 
such other interagency referrals as may 
be necessary to carry out the receiving 
agencies’ assigned law enforcement 
duties. 

2. A record may be disclosed as a 
routine use to designated officers and 
employees of other agencies and 
departments of the Federal government 
having an interest in the individual for 
employment purposes including the 
hiring or retention of any employee, the 
issuance of a security clearance, the 
letting of a contract or the issuance of a 
license, grant or other benefit by the 
requesting agency, to the extent that the 
information is relevant and necessary to 
the requesting agency’s decision on the 
matter involved, provided, however, that 
other than information furnished for the 
issuance of authorized security 
clearances, information divulged 
hereunder as to full-time volunteers 
under Title 1 of the Domestic Volunteer 
Service Act of 1973 (42 U.S.C. 4951) shall 
be limited to the provision of dates of 
service and a standard description of 
service as heretofore provided by the 
Agency. 
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3. A record may be disclosed as a 
routine use in the course of presenting 
evidence to a court, magistrate or 
administrative tribunal of appropriate 
jurisdiction and such disclosure shall 
include disclosures to opposing counsel 
in the course of settlement negotiations. 

4. A record may be disclosed as a 
routine use to a member of Congress 
submitting a request involving an 
individual who is a constituent of such 
member who has requested assistance 
from the member with respect to the 
subject matter of the record. 

5. lit format ion from certain systems of 
records, especially those relating to 
applicants for Federal employment or 
volunteer service, may be disclosed as a 
routine use to designated officers and 
employees of other agencies of the 
Federal government for the purpose of 
obtaining information as to suitability 
qualifications and loyalty to the United 
States Government. 

6. Information from records systems 
may be disclosed to any source from 
which information is requested in the 
course of an investigation to the extent 
necessary to identify the individual, 
inform the source of the nature and 
purpose of the investigation, and to 
identify the type of information 
requested. 

7. Information in any system may be 
used as a data source, for management 
information, for the production of 
summary descriptive statistics and 
analytical studies in support of the 
function for which the records are 
collected and maintained, or for related 
personnel management functions or 
manpower studies. Information may 
also be disclosed to respond to general 
requests for statistical information 
(without personal identification of 
individuals) under the Freedom of 
Information Act. 

8. A record from any system of 
records may be disclosed as a routine 
use of the National Archives and 
Records Administration in records 
management inspections conducted 
under authority of 44 U.S.C. 2904 and 
2906. 

9. A record may be disclosed to a 
Federal or state grand jury agent 
pursuant to a Federal or state grand jury 
subpoena or prosecution request that 
such record be released for the purpose 
of its introduction to a grand jury. 

10. A record may be referred to 
suspension/debarment authorities, 
internal to the Agency, when the record 
released is germane to a determination 
of the propriety of, or necessity for, a 
suspension or debarment action. 

11. A record may be disclosed to a 
contractor, grantee or other recipient of 
Federal funds when the record to be 


released reflects serious inadequacies 
with the recipient’s personnel, and 
disclosure of the record is for the 
purpose of permitting the recipient to 
effect corrective action in the 
Government’s best interests. 

12. A record may be disclosed to a 
contractor, grantee or other recipient of 
Federal funds when the recipient has 
incurred an indebtedness to the 
Government through its receipt of 
Government funds, and release of the 
record is for the purpose of allowing the 
debtor to effect a collection against a 
third party. 

Location of Regional Offices —The 
Agency maintains nine (9) Regional 
Offices with State Offices under their 
jurisdiction. The Regional Offices, their 
addresses, and the States within their 
respective jurisdictions are listed below. 
In the event of any doubt as to whether 
a record is maintained in a Regional 
Office, a query should be directed to the 
Director, Administrative and 
Management Services Division, 
ACTION. 1100 Vermont Avenue, NW., 
Washington. DC 20525, who shall 
furnish ail assistance necessary to 
locate a specified record. 

Region 1,10 Causeway Street, room 473. 
Boston. MA 02222 (Connecticut, Maine. 
Massachusetts, New Hampshire. Rhode 
Island, and Vermont). 

Region II. 6 World Trade Center, room 758. 
New York, NY 10048 (New Jersey, New 
York, Puerto Rico, and the Virgin Islands). 
Region III. U.S. Customs House. 2nd and 
Chestnut Streets, room 108, Philadelphia. 
PA 19106 (Delaware. District of Columbia. 
Kentucky, Maryland. Ohio. Pennsylvania. 
Virginia, and West Virginia). 

Region IV, 101 Marietta Street, NW.. room 
1003, Atlanta. GA 30323 (Alabama. Florida, 
Georgia, Mississippi. North Carolina. South 
Carolina, and Tennessee). 

Region V. 175 West Jackson Boulevard, room 
1207, Chicago, IL 60604 (Illinois, Indiana. 
Iowa. Michigan, Minnesota, and 
Wisconsin). 

Region VI. 1100 Commerce Street, room 6B11, 
Dallas, TX 75242 (Arkansas. Kansas. 
Louisiana, Missouri, New Mexico. 
Oklahoma, and Texas). 

Region VIII, Executive Tower Building, room 
2930,1405 Curtis Street, Denver. CO 80202 
(Colorado, Montana. Nebraska. North 
Dakota, South Dakota, Utah, and 
W'yoming). 

Region IX. 211 Main Street, room 530, San 
Francisco. CA 94105 (American Samoa. 
Arizona. California, Guam, Hawaii, and 
Nevada). 

Region X. Jackson Federal Building. 915 
Second Ave., suite 3190, Seattle, WA 98174 
(Alaska. Idaho. Oregon, and Washington). 

Notification —Individuals may inquire 
whether any system contains 
information pertaining to them by 
addressing the System Manager in 
writing. Such request should include the 


name and address of the individual, his 
or her social security number, and any 
relevant data concerning the 
information sought, and. where possible, 
the place of assignment or employment, 
etc. In case of any doubt as to which 
system contains a record, interested 
individuals should contact the Director. 
Administrative and Management 
Services Division, ACTION. 1100 
Vermont Avenue, NW., Washington. DC 
20525, who has overall supervision of 
records systems and who will provide 
assistance in locating and/or identifying 
appropriate systems. 

Access and Contest —In response to a 
written request by an individual, the 
appropriate System Manager arranges 
for access to the requested record or 
advises the requester if no record exists. 
If an individual wishes to contest the 
content of any record, he or she may do 
so by addressing a written request to the 
Director, Administrative and 
Management Services Division. 
ACTION, 1100 Vermont Avenue, NW., 
Washington. DC 20525. The Director 
shall provide all necessary information 
regarding such contest and appeal. 

Alphabetical Listing of Systems of 
Records 

Accounts Payable File—ACTION-1 
Accounts Receivable and Advances Pile— 
ACTION-2 

ACTION Domestic Full-Time Volunteer 
Census Master File—ACTION-3 
ACTION Domestic Full-Time Volunteer 
Personnel File—ACTION-4 
ACTION Employee and Applicant Records 
File—ACTION-5 
ACTION Employees/Volunteers 
Occupational Injury/Illness Reports and 
Claims File—ACTION-6 
ACTION Travel Files—ACTION-7 
Conflict of Interest Records File—ACTION-8 
Counselors’ Report Files—ACTION-9 
Discrimination Complaint Files—ACTION-10 
Employee Pay and Leave Records File— 
ACTION-11 

Freedom of Information Act Requests and 
Privacy Act Requests File—ACTION-12 
Legal Office Litigation/Correspondence 
Files—ACTION-13 

Merit Promotion Plan Files—ACTION-14 
Office of the Inspector General Investigative 
Files—ACTION-15 

Travel Authorization File—ACTION-16 
Vendor Name and Identification Number, 
File—ACTiON-17 

VISTA Volunteer Payroll System File— 
ACTION-18 

ACTION-1 

8YST£M NAME: 

Accounts Payable File. 

system location: 

Accounting and Financial 
Management Division. ACTION, Room 
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3100,100 Vermont Avenue. NW, 
Washington, DC 20525. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals to whom the agency owes 
money. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Name of payee, address, taxpayer, 
identification number, amount owed, 
date of liability, amount paid, schedule 
number authorizing Treasury to issue 
payment. 

AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

The Domestic Volunteer Service Act 
of 1973, and the Budget and Accounting 
Procedures Act. 1950. 

purpose: 

To maintain a current record of 
amounts owed and paid by the agency. 

ROUTINE USE OF RECORDS IN THE SYSTEM, 
INCLUDING CATEGORIES OF USERS AND THE 
PURPOSES OF SUCH USES: 

See General Routine Uses contained 
in Preliminary Statement. Data is also 
released to the Internal Revenue Service 
in accordance with the Internal Revenue 
Code. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESS, RETAINING AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

8TORAGE: 

Records are maintained in file folders 
which are stored in locked metal 
cabinets. 

RETRIEVABILITY: 

Records are indexed alphabetically by 
name. 

SAFEGUARDS: 

Records are available only to staff in 
the Accounting & Financial Management 
Division and other appropriate ACTION 
officials with the need for such records 
in the performance of their official 
duties. 

RETENTION AND DISPOSAL: 

Records are held for three (3) years 
and then retired to the Federal Records 
Center. 

SYSTEM MANAGER AND ADDRESS: 

Director, Accounting & Financial 
Management Division, ACTION, room 

3100,1100 Vermont Avenue, NW., 
Washington, DC 20525. 

NOTIFICATION PROCEDURES: 

To determine whether there is a 
record in the system about individual, 
that individual should submit a request 
in writing to the System Manager giving 


name, taxpayer identification number, 
and address. 

RECORD ACCESS PROCEDURES: 

See Notification procedures. 

CONTESTING RECORD PROCEDURES: 

Anyone desiring to contest or amend 
information contained in this system 
should write to the System Manager at 
the address given and set forth the basis 
for which the record is believed to be 
incomplete or incorrect. 

RECORD SOURCE CATEGORIES: 

Data in this system is obtained from 
documents submitted by individuals 
covered by the system as well as 
documents issued by ACTION officials 
involved with managing funds. 

SYSTEM EXEMPTED FROM CERTAIN PROVISIONS 
OF THE ACr. 

None. 

ACTION-2 
SYSTEM NAME: 

Accounts Receivable and Advances 
File. 

SYSTEM LOCATION: 

Accounting and Financial 
Management Division, ACTION, Room 

3100,1100 Vermont Avenue, NW., 
Washington, DC 20525. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals owing money to the 
agency. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Name of debtor, address, taxpayer 
identification number, amount owed, 
date of liability, amount collected. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

The Domestic Volunteer Service Act 
of 1973, and the Budget and Accounting 
Procedures Act of 1950. 

purpose: 

To maintain a current record of 
amounts owed and paid to the agency. 

ROUTINE USE OF RECORDS IN THE SYSTEM, 
INCLUDING CATEGORIES OF USERS AND THE 
PURPOSES OF SUCH USES: 

See General Routine Uses contained 
in Preliminary Statement. Data may be 
disclosed to the Department of Justice or 
to the General Accounting Office in 
connection with requests to institute 
litigation or approve writing off a debt 
when ACTION is unable to collect a 
debt through its own efforts. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESS, RETAINING AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

storage: 

Records are maintained in file folders 
which are stored in locked metal 
cabinets. 

RETRIEVABILITY: 

Records are indexed alphabetically by 
name. 

SAFEGUARDS: 

Records are available only to staff in 
the Accounting & Financial Management 
Division and other appropriate ACTION 
officials with the need for such records 
in the performance of their official 
duties. 

retention and disposal: 

Records are held for three (3) years 
and then retired to the Federal Records 
Center. 

SYSTEM MANAGER AND ADDRESS: 

Director, Accounting & Financial 
Management Division, ACTION, room 

3100,1100 Vermont Avenue, NW., 
Washington, DC 20525. 

NOTIFICATION PROCEDURES: 

To determine whether there is a 
record in the system about an 
individual, that individual should submit 
a request in writing to the System 
Manager giving name, taxpayer 
identification number, and address. 

RECORD ACCESS PROCEDURES: 

See Notification procedures. 

CONTESTING RECORD PROCEDURES: 

Anyone desiring to contest or amend 
information contained in this system 
should write to the System Manager and 
set forth the basis for which the record 
is believed to be incomplete or incorrect. 

RECORD SOURCE CATEGORIES: 

Data in this system is obtained from 
documents submitted by individuals 
covered by the system as well as 
documents issued by ACTION officials 
involved with managing funds. 

SYSTEM EXEMPTED FROM CERTAIN PROVISIONS 
OF THE ACT: 

None. 

ACTION-3 
SYSTEM NAME: 

ACTION Domestic Full-Time 
Volunteer Census Master File. 

SYSTEM LOCATION: 

ACTION/VISTA, 1100 Vermont 
Avenue, NW., Washington. DC 20525. 
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CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

Any person who has served or is 
serving as a VISTA Volunteer or other 
full-time, stipended volunteer under an 
ACTION program. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

The records maintained contain 
information extracted from the 
volunteer’s application, information 
about the volunteer’s period of service, 
and information about the volunteer ’9 
history with ACTION. 

AUTHORITY FOR MAINTENANCE Of THE 

system: 

The Domestic Volunteer Service Act 
of 1973. 

PURPOSE: 

The system of records was 
estabiished to maintain service histories 
on all current and former VISTA 
Volunteers and other full-time, 
stipended volunteers serving in 
ACTION programs. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

See General Routine Uses contained 
in Preliminary Statement. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESS, RETAINING AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Records are stored on magnetic tape; 
disks and hard copy are kept in a locked 
room when not in use. 

RETRIEV ABILITY: 

Records are retrieved by social 
security number and the first four letters 
of the Volunteer’s last name. 

SAFEGUARDS: 

The material on tapes and disks is 
generally available only to ACTION’S 
Automation Staff and is so coded as to 
be unavailable to anyone else. Hard 
copy records are available only to 
ACTION stuff with a need for such 
records in the performance of I heir 
duties. 

RETENTION AND OlSPOSAL 

These records are maintained 
permanently. 

SYSTEM MANAGER AND ADDRESS: 

Director of VISTA. ACTION. 1100 
Vermont Avenue. NW Washington. DC 

20525 

NOTIFICATION PROCEDURES 

Volunteers and former Volunteers 
wishing to determine if this svstem 
contains their records should contact the 
Oirector of VISTA. ACTION. UOO 


Vermont Avenue, NW., Washington. DC 
20525, providing name, social security 
number, and dates of volunteer service. 

RECORDS ACCESS PROCEDURES: 

Volunteers and former Volunteers 
wishing access to information about 
their records should contact the Director 
of VISTA. ACTION. 1100 Vermont 
Avenue, NW.. Washington. DC 20525. 

CONTESTING RECORD PROCEDURES: 

A Volunteer wishing to amend his/her 
record may do so by addressing such 
request to the Director. Administrative 
and Management Services Division, 
ACTION, 1100 Vermont Avenue. NW.. 
Washington. DC 20525. 

RECORD SOURCE CATEGORIES: 

The data is obtained from the 
Volunteer application and status change 
and payroll change notices. 

SYSTEM EXEMPTED FROM CERTAIN PROVISIONS 
OF THE ACT: 

None. 

ACTION-4 
SYSTEM NAME: 

ACTION Dpmestic Full-Time 
Volunteer Personnel File. 

SYSTEM LOCATION: 

All ACTION Regional Offices and 
State Offices. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

All active VISTA Volunteers and any 
other full-time, stipended Volunteers 
assigned under an ACTION program. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Records maintained contain Volunteer 
application and reference forms, 
volunteer status and payroll 
information, volunteer travel vouchers, 
future plans forms, including evaluation 
of service, and general correspondence. 

AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

The Domestic Volunteer Service Act 
of 1973. 

purpose: 

This system of records was 
established to maintain information on 
VISTA Volunteers and other full-time 
ACTION Volunteers while they are 
assigned to local sponsoring 
organizations 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM. INCLUDING CATEGORIES OF 
USERS ANO THE PURPOSES Of SUCH USES*. 

The content ot these records may be 
disclosed to the Voiumeers sponsor 
concerning placement, perturmance. 
support and related matters, as well as 


to ACTION Regional and State staff and 
other ACTION officials with a need for 
such records in the performance of their 
duties. Also see General Routine Uses 
contained in Preliminary Statement. 

POLICIES ANO PRACTICES FOR STORING, 
RETRIEVING. ACCESS, RETAINING ANO 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Files are maintained in folders in 
filing cabinets with manipulation proof 
combination locks, or in a room with a 
combination lock on the door. 

RETRIEV ABILITY: 

Records are retrievable alphabetically 
by last name. 

SAFEGUARDS: 

Records in the system are available 
only to appropriate ACTION staff in 
Regional or State Offices and other 
appropriate officials of ACTION with 
the need for such records in the 
performance of their duties. 

RETENTION AND DISPOSAL: 

Records are retained for one (1) year 
after Volunteer has terminated and then 
retired to the Federal Records Center 
where they are maintained for six (6) 
yeare. 

SYSTEM MANAGER ANO ADDRESS: 

The system manager is the Executive 
Officer in each ACTION Region. 

NOTIFICATION PROCEDURES: 

Volunteers wishing to determine if 
this system contains their records 
should contact the ACTION Regional 
Executive Officer for the Region in 
which the Volunteer is assigned. 

RECORD ACCESS PROCEDURES: 

Volunteers wishing access to 
information about their records should 
contact the particular ACTION Regional 
Executive Officer providing name, social 
security number, and dates and location 
of volunteer service. 

CONTESTING RECORD PROCEDURES: 

A Volunteer wishing to amend his/her 
record may do so by addressing a 
request to the Director. Administrative 
and Management Services Division, 
ACTION, 1100 Vermont Avenue. NW., 
Washington, DC 20525. 

RECORD SOURCE CATEGORIES: 

The data is supplied by the Volunteer 
or through forms signed and executed by 
the Volunteer, or by ACTION Regional 
or Stale Office personnel. 

SYSTEM EXEMPTED FROM CERTAIN PROVISIONS 
Of THE ACT*. 

None. 
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ACTION-5 
SYSTEM NAME: 

ACTION Employee and Applicant 
Records File. 

SYSTEM LOCATION: 

ACTION, Personnel Management 
Division, 1100 Vermont Avenue, NW., 
Washington, DC 20525. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Current and former employees; 
applicants; any individual involved in a 
grievance or grievance appeal or who 
has filed a complaint with the 
Department of Labor, Federal Labor 
Relations Council, Federal Mediation 
and Conciliation Service, or similar 
organization; and individuals considered 
for access to classified information. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

(!) The Staff Security Files contain 
investigative information regarding an 
individual’s character, conduct, 
behavior in the community where he or 
she lives; loyalty to the U.S. 

Government; arrests and convictions for 
any violations against the law; reports 
or interviews with former supervisors, 
coworkers, associates, educators, etc., 
about qualifications of an individual for 
a specific position; reports of inquiries 
with law enforcement agencies, former 
employers, educational institutions 
attended; and other similar information 
developed from the above. 

(2) The Grievance, Appeal and 
Arbitration Files contain copies of 
petitions, complaints, charges, 
responses, rebuttals, evidentiary 
materials, briefs, affidavits, statements, 
records of hearings and decisions or 
findings of fact with respect thereto and 
incidental correspondence regarding 
complaints and appeals with respect to 
grievances and arbitration matters. 

(3) The Employees Indebtedness Files 
contain records which are primarily 
correspondence regarding alleged 
indebtedness of ACTION employees, 
including employees’ responses, the 
agency’s response to the employee and/ 
or creditor and administrative 
correspondence and records relating to 
agency assistance to the employee in 
resolving the indebtedness, if 
appropriate. 

(4) The Employee Reemployment and 
Repromotion Priority Consideration 
Files list a person’s name and the 
positions he or she was considered for, 
dates of consideration and a copy of the 
individual’s latest Standard Form 171 
and performance evaluation. 

(5) The Performance Evaluation File 
consists of the annual performance 
evaluations of employee performance 


prepared by supervisors and reviewed 
by supervisory reviewing officials, 
together with comments, if any, by the 
employee evaluated. 

(6) The Management-Union Records 
System consists of automated data 
printouts showing an employee’s name, 
grade, series, title, organizational entity 
and other data which determine 
inclusion or exclusion from the 
bargaining unit under the existing union 
contract. The record also contains a 
printout showing the amount of dues 
withheld from each employee who has 
authorized such withholding, and other 
related data. 

(7) The Personnel Management 
System is a computer based record 
which includes data relating to tenure, 
benefits eligibility, awards, etc., and 
other data needed by Personnel and 
agency managers. 

(8) The Inactive Service Record Card 
and/or the Personnel History Program 
contain a record of personnel actions 
made during employment, forwarding 
address, reason for leaving, social 
security number, date of birth, tenure, 
information regarding date and reason 
for termination. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

The Domestic Volunteer Service Act 
of 1973, provisions of the Federal 
Personnel Manual, Executive Orders 
concerning management relations with 
employee organizations and Executive 
Order 10450, and various acts of 
Congress relating to personnel 
investigations authorizing the same by 
the Office of Personnel Management 
whose responsibility can, under Civil 
Service regulations and law, be 
delegated in whole or in part to 
agencies. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE 8YSTEM, INCLUDING CATEGORIES OR 
USERS AND THE PURPOSES OF SUCH USES: 

As indicated below, the subsystems 
incorporate all or some of the published 
routine uses. 

(1) Staff Security Files—in addition to 
our general routine uses may be 
disclosed to the Office of Personnel 
Management as part of the central 
personnel investigation records system. 

(2) Grievance, Appeal and Arbitration 
Records and Files—in addition to our 
general routine uses may be disclosed 
and used: (a) To OPM; the Merit System 
Protection Board; and the Office of 
Special Counsel, Merit System 
Protection Board, on request in 
conjunction with any appeal or in 
conjunction with its official duties with 
regard to personnel matters and 
investigations regarding complaints of 


Federal employees and applicants, (b) 

To designated hearing examiners, 
arbitrators and third-party appellate 
authorities involved in the hearing or 
appeal procedures. 

(3) Employees Indebtedness Records 
and Files—may be released under our 
routine uses numbers 1, 2, and 3 except 
that under routine use number 1 records 
may be released only to an appropriate 
Federal agency and the records may 
also be referred to a court of law or an 
administrative board of hearing on 
matters related to probation and parole. 

(4) Employee Reemployment and 
Repromotion Priority Consideration 
Records and Files—in addition to our 
general routine uses may be disclosed to 
(a) OPM as part of the OPM personnel 
management evaluation system, and (b) 
to OPM for information concerning 
reemployment and repromotion rights. 

(5) Performance Evaluation Files—in 
addition to our general routine uses may 
be disclosed to OPM in connection with 
any request for information or inquiry as 
to Federal personnel regulations. 

(6) Management Union Records—in 
addition to the general routine uses may 
be disclosed to and used for: (a) The 
ACTION employees union for 
maintenance of its dues and inclusion in 
the bargaining unit, (b) the Treasury 
Department for preparation of payroll 
checks with appropriate withholding of 
dues, and (c) OPM for reports of 
management/labor relations. 

(7) Personnel Management 
Information System—used by agency 
officials for day-to-day work 
information; statistical reports without 
personal identifiers and for in-house 
reports relating to management. 
Information contained in this record is 
reflected in the individual’s official 
personnel folder. 

(8) Inactive Service Record Care File/ 
Personnel History Program—is used by 
personnel staff to verify service and for 
day-to-day information. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESS, RETAINING AND 
DISPOSING OF RECOROS IN THE SYSTEM: 

STORAGE: 

Records are maintained in file folders, 
floppy disks, lists or looseleaf binders 
and are stored in metal file cabinets 
with a lock or in secured rooms with 
access limited to those employees 
whose duties require access. Where 
data is obtained via computer, 
controlled access is maintained through 
computer security control procedures. 

retrievabiuty: 

Records are indexed by name, social 
security number or employee number. 
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SAFEGUARDS. 

Records are generail> available to 
ACTION employees having a need for 
such records in the performance of their 
duties. Generally, the Security Files are 
available only to office heads or security 
personnel. Such personnel must have an 
appropriate security clearance. 

RETENTION AND DISPOSAL 

After termination, death or retirement 
or consideration of an applicant, the 
Staff Security Files are kept in the 
security office three (3) years and then 
retired to a Federal Records Center for 
twenty-seven (27) years and then 
destroyed. The Grievances. Appeals and 
Arbitration Files are retained 
indefinitely in the Personnel 
Management Division. The Employee 
Indebtedness Files are destroyed on a 
bi-annual basis or when the problem is 
resolved. The Employee Reemployment 
and Repromotion Priority Consideration 
Files are retained according to length of 
reemployment or repromotion eligibility. 
The Performance Evaluation Files are 
retained one year or until superseded. 
The Personnel Management Information 
system records and the Inactive 
Employee Service Record Cards/ 
Personnel Program data are kept 
indefinitely in the Personnel 
Management Division. The 
management-Union Lists are retained 
until superseded by a corrected or 
updated list. 

SYSTEM MANAGER AND ADDRESS: 

Director, Personnel Management 
Division, ACTION, 1100 Vermont 
Avenue, NW., Washington. DC 20525. 

NOTIFICATION PROCEDURES. 

See the Notification paragraph in the 
Preliminary Statement. 

RECORO ACCESS PROCEDURES: 

See the Notification paragraph in the 
Preliminary Statement. 

CONTESTING RECORD SOURCE CATEGORIES: 

Same as “Record Access Procedures'’. 

RECORD SOURCE CATEGORIES: 

From the individual, the official 
personnel folder, statistical and other 
information developed by Personnel 
Management Division staff, such as 
enter on duty date and within grade 
increase due dates; agency supervisors 
and reviewing officials; individual 
employee fiscal and payroll records’ 
alleged creditors of employees; 
witnesses to occurrences giving rise to a 
grievance, appeal or other action; 
hearing records and affidavits and other 
documents used or usable in connection 
with grievance, appeal and arbitration 
hearings. Information contained in the 


Staff Security files is obtained from (a) 
applications and other personnel and 
security forms furnished by the 
individual, (b) investigative material 
furnished by other Federal agencies, (c) 
by personal investigation or written 
inquiry from associates, police 
departments, courts, credit bureaus, 
medical records, probation officials, 
prison officials, and other sources as 
may be developed from the above, and 
(d) from the individual. 

ACTION-6 

SYSTEM NAME: 

ACTION Employees/Volunteers 
Occupational Injury/Illness Reports and 
Claims File. 

SYSTEM LOCATION: 

Headquarters, ACTION, room 5100, 
1100 Vermont Avenue. NW.. 
Washington, DC 20525. 

CATEGORIES OF INDIVIDUALS COVEREO BY THE 
SYSTEM: 

ACTION staff persons and full-time 
Volunteers. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Reports of work related injuries and 
illnesses and claims for workers' 
compensation submitted to Department 
of Labor. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

Federal Employees Compensation Act 
& OSHA Act. 

PURPOSE: 

To maintain injury/illness reports 
data, to file and submit workers’ 
compensation claims on behalf of 
ACTION staff and full-time Volunteers. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF 8UCH USES: 

To determine annual work related 
injury/illness data re: ACTION staff, 
and to identify trends if possible. To 
prepare and submit workers’ 
compensation claims. Additionally, 
please see General Routine Uses 
contained in Preliminary Statement. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESS, RETAINING AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Files are maintained in folders in 
metal file cabinet with tamper proof 
combination lock. 

retrievability: 

Records are maintained by name in 
alphabetical sequence. 


SAFEGUARDS: 

Records are available only to 
claimants and ACTION Staff who 
demonstrate a need to know. 

RETENTION AND DISPOSAL: 

Official Files are kept seven (7) years 
following year of occurrence. Disposal 
of records is by shredding. 

SYSTEM MANAGER AND ADDRESS: 

OWCP Liaison, ACTION, 1100 
Vermont Avenue, NW., Washington, DC 
20525. 

NOTIFICATION PROCEDURES: 

Send to address listed. Claimant 
writes request for data. 

RECORD ACCESS PROCEDURES: 

Requester should give OWCP claim 
number, but it is not mandatory. Data 
requests may be requested in the name 
of injured employee/volunteer. 

CONTESTING RECORD PROCEDURES: 

Claimant or injured employee/ 
volunteer may submit any data deemed 
relevant to the case to address listed. 

RECORD SOURCE CATEGORIES: 

Individual who suffers work related 
injury/illness submits any pertinent 
data necessary: Medical reports, 
witness statements, time and attendance 
records, medical bills, legal briefs. 

SYSTEM EXEMPTED FROM CERTAIN PROVISIONS 
OF THE ACT: 

None. 

ACTION-7 
SYSTEM NAME: 

ACTION Travel Files. 

SYSTEM LOCATION: 

ACTION, 1100 Vermont Avenue. NW.. 
room 2116, Washington, DC 20525. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

All ACTION Staff. Consultants. 
Invitational travelers and Relocated 
Staff. 

CATEGORIES OF RECORDS IN THE SVSTEM: 

Individuals' records and special event 
records. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

The Domestic Volunteer Service Act 
of 1973. 

purpose: 

To maintain travel files on all persons 
traveling on official ACTION business. 









67582 


Federal Register / Vol. 56, No. 251 / Tuesday, December 31, 1991 / Notices 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

See General Routine Uses contained 
in Preliminary Statement. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESS, RETAINING AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Files are maintained in individual 
folders in a locked metal Hie cabinet 
when not in immediate use. 

RETRIEV ABILITY: 

Individual’s name in alphabetical 
order and Travel Authorization number. 

safeguards: 

Access only to appropriate personnel 
and ACTION officials. The metal travel 
file cabinet is always under lock and 
key. 

RETENTION ANO DISPOSAL: 

Retention three (3) years—Disposal by 
shredding. 

SYSTEM MANAGER AND ADDRESS: 

Budget/Travel Analyst, ACTION, 

MB/AMS, 1100 Vermont Avenue, NW. t 
Washington, DC 20525. 

NOTIFICATION PROCEDURES: 

Send to address listed. 

RECORD ACCESS PROCEDURES: 

Budget/Travel Analyst, ACTION, 

MB/AMS, 1100 Vermont Avenue, NW., 
Washington, DC 20525. 

CONTESTING RECORD PROCEDURES: 

Send to address listed. 

RECORD SOURCE CATEGORIES: 

Submitted by ACTION employees, 
etc. 

8YSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS OF THE ACT: 

None. 

ACTION-6 

SYSTEM NAME: 

Conflict of Interest Records File. 

SYSTEM LOCATION: 

Office of General Counsel/ACTION, 
room 9200,1100 Vermont Avenue, NW., 
Washington, DC 20525. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
system: 

Employees, Contractors, Consultants 
and other persons employed by or 
dealing with ACTION. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Statement of personal and family 
interests in business enterprise, public 
and confidential disclosure of financial 


interests, and correspondence with 
respect thereto including opinions of 
counsel and confirmation materials. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

5 CFR 735.401 and E.0.11222(5865) 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF 8UCH USES: 

See General Routine Uses contained 
in Preliminary Statement. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESS, RETAINING AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Files are kept in separate file folders 
in cabinets in a room locked when not in 
use. 

RETRIEV ABILITY: 

Records are indexed alphabetically 
and by year. 

SAFEGUARDS: 

Records are generally available only 
to attorneys and other personnel of the 
Office of General Counsel and to 
designated ACTION officials having a 
need for such knowledge in the 
performance of their official duties. 

RETENTION AND DISPOSAL: 

Records are destroyed when six (6) 
years old; except that documents 
needed in an on-going investigation will 
be retained until no longer needed in the 
investigation. 

SYSTEM MANAGER AND ADDRESS: 

General Counsel/ACTION, room 9200, 
1100 Vermont Avenue, NW., 
Washington, DC 20525. 

RECORD SOURCE CATEGORIES: 

Data is obtained from the following 
categories of sources: 1. Employees of 
ACTION. 2. Work product of attorneys 
for ACTION. 

ACTION-9 

SYSTEM NAME: 

Counselors* Report Files. 

8YSTEM LOCATION: 

Director, Equal Opportunity, ACTION, 
1100 Vermont Avenue, NW., 
Washington, DC 20525. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

Any employee or applicant for 
employment, volunteer or applicant or 
trainee for volunteer status, or employee 
of a grantee who has contacted an 
ACTION Equal Opportunity Counselor 
for counseling but has not filed a formal 
discrimination complaint. 


CATEGORIES OF RECORDS IN THE SYSTEM: 

Counselors* Reports. Privacy Act 
notice, confidentiality agreement, notice 
to members of collective bargaining 
agreement, notice of final interview, 
notes and correspondence, and copies of 
personnel records or other documents 
relevant to the matter presented to the 
Counselor, and any other records 
relating to the counseling instance. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

Titles VI and VII of the Civil Rights 
Act of 1964. as amended; Age 
Discrimination in Employment Act, as 
amended; Rehabilitation Act of 1973, as 
amended; Title IX of the Education 
Amendments of 1972, as amended; 
Domestic Volunteer Service Act of 1973, 
as amended; Age Discrimination Act, as 
amended. 

purpose: 

To enable Equal Opportunity 
Counselors to look into matters brought 
to their attention, provide counseling, 
and attempt to resolve the matter. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS ANO THE PURPOSES OF SUCH USES: 

1. Referral or disclosure: (1) To a 
Federal, state, or local agency charged 
with the responsibility of investigating, 
enforcing, or implementing the statute, 
rule, regulation, or order, (2) to an 
investigator, Counselor, grantee or other 
recipient of Federal financial assistance, 
or hearing officer or arbitrator charged 
with the above responsibilities; (3) any 
and all appropriate and necessary uses 
of such records in a court of law or 
before an administrative board or 
hearing; and (4) such other referrals as 
may be necessary to carry out the 
enforcement and implementation of the 
statutes, rules, regulations, or orders. 

2. Disclosure to the Congressional 
committees having legislative 
jurisdiction over the program involved, 
including when actions are proposed to 
be undertaken by suspending or 
terminating or refusing to grant or to 
continue Federal financial assistance for 
violation of the statutes, rules, 
regulations, or orders for recipients of 
Federal financial assistance from 
ACTION. 

3. Disclosure to any source, either 
private or governmental, to the extent 
necessary to secure from source 
information relevant to, and sought in 
furtherance of, a legitimate investigation 
or EO counseling matter. 

4. Disclosure to a contractor, grantee 
or other recipient of Federal financial 
assistance, when the record to be 
released reflects serious inadequacies 








Federal Register / Vol. 56, No. 251 / Tuesday, December 31. 1991 / Notices 


67583 


with the recipient’s personnel, and 
disclosure of the record is for the 
purpose of permitting the recipient to 
effect corrective action in the 
Government’s best interests. 

5. Disclosure to any party pursuant to 
the receipt of a valid subpoena. 

6. Disclosure during the course of 
presenting evidence to a court, 
magistrate or administrative tribunal of 
appropriate jurisdiction and such 
disclosure shall include disclosures to 
opposing counsel in the course of 
settlement negotiations. 

7. Disclosure to a member of Congress 
submitting a request involving an 
individual who is a constituent of such 
member who has requested assistance 
from the member with respect to the 
subject matter of the record. 

8. Information in any system may be 
used as a data source, for management 
information, for the production of 
summary descriptive statistics and 
analytical studies in support of the 
function for which the records are 
collected and maintained, or for related 
personnel management functions or 
manpower studies. Information may 
also be disclosed to respond to general 
requests for statistical information 
(without personal identification of 
individuals) under the Freedom of 
Information Act. 

9. Information in any system of 
records to be disclosed to a 
Congressional office, in response to an 
inquiry from any such office, made at 
the request of the individual to whom 
the record pertains. 

10. A record from any system of 
records may be disclosed as a routine 
use of the National Archives and 
Records Administration, in records 
management inspection conducted 
under authority of 44 U.S.C. 209 and 290. 

11. Referral to Federal, state, local and 
professional licensing authorities when 
the record to be released reflects on the 
moral, educational, or vocational 
qualifications of an individual seeking to 
be licensed. 

12. Disclosure to the Office of 
Government Ethics (OGE) for any 
purpose consistent with OGE’s mission, 
including the compilation of statistical 
data. 

13. Disclosure to the Department of 
Justice in order to obtain the 
Department’s advice regarding 
ACTION’S disclosure obligations under 
the Freedom of Information Act. 

14. Disclosure to the Office of 
Management and Budget (OMB) or the 
Equal Employment Opportunity 
Commission (EEOC) in order to obtain 
OMB’s advice regarding ACTION’S 
obligations under the Privacy Act. 


Note: The Agency-wide statement of 
general routine uses does not apply to this 
system of records (ACTION-9). 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESS, RETAINING AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Files are maintained in folders or 
computer diskettes and locked in metal 
file cabinets when not in immediate use. 

RETRIEV ABILITY! 

Retrievability is by the name of the 
person who contacted the Counselor. 

SAFEGUARDS: 

Records in the system are available 
only to appropriate personnel in the 
Office of Equal Opportunity and other 
designated officials of ACTION with a 
need for such records in the 
performance of their duties. 

RETENTION AND DISPOSAL: 

Two (2) years after completion of 
counseling, the files are discarded. 

SYSTEM MANAGER AND ADDRESS: 

Director, Equal Opportunity, ACTION, 
1100 Vermont Avenue, NW., 
Washington, DC 20525. 

NOTIFICATION PROCEDURES: 

Request by individuals on whether a 
record is maintained about himself/ 
herself should be addressed to the 
System Manager. 

RECORD ACCESS PROCEDURES: 

Request for access to these records 
should be addressed to the System 
Manager. 

CONTESTING RECORD PROCEDURES: 

Contest to information included in 
these records should be addressed to 
the System Manager. 

RECORD SOURCE CATEGORIES: 

Data in this system is obtained from 
the following categories of sources: 1. 
Aggrieved persons, witnesses, etc., in 
counseling matters. 2. Counselors’ 
Reports. 3. Copies of documents relevant 
to any counseling matters. 4. 
Correspondence. 

ACTION-10 

SYSTEM NAME.* 

Discrimination Complaint Files. 

system location: 

Director, Equal Opportunity, ACTION, 
1100 Vermont Avenue, NW., 

Washington, DC 20525. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Any employee or applicant for 
employment, volunteer or applicant or 


trainee for volunteer status, or employee 
of a grantee, or program beneficiary who 
has filed a formal complaint with or 
against ACTION. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Formal complaints, Reports of 
Investigation, Counseling documents, 
case decisions, and relevant 
correspondence, including settlement 
agreements. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

Titles VI and VII of the Civil Rights 
Act of 1964, as amended; Age 
Discrimination in Employment Act, as 
amended; Rehabilitation Act of 1973, as 
amended; Title IX of the Education 
Amendments of 1972, as amended; 
Domestic Volunteer Service Act of 1973, 
as amended; Age Discrimination Act, as 
amended. 

purpose: 

To enable Agency to investigate and 
adjudicate complaints of discrimination. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

1. Referral or disclosure; (1) To a 
Federal, state, or local agency charged 
with the responsibility of investigating, 
enforcing, or implementing the statute, 
rule, regulation, or order; (2) to an 
investigator, counselor, grantee or other 
recipient of Federal financial assistance 
or hearing officer or arbitrator charged 
with the above responsibilities; (3) any 
and all appropriate and necessary uses 
of such records in a court of law or 
before an administrative board or 
hearing; and (4) such other referrals as 
may be necessary to carry out the 
enforcement and implementation of the 
statutes, rules, regulations, or orders. 

2. Disclosure to the Congressional 
committees having legislative 
jurisdiction over the program involved, 
including when actions are proposed to 
be undertaken by suspending or 
terminating or refusing to grant or to 
continue Federal financial assistance for 
violation of the statutes, rules, 
regulations, or orders for recipients of 
Federal financial assistance from 
ACTION. 

3. Disclosure to any source, either 
private or governmental, to the extent 
necessary to secure from source 
information relevant to, and sought in 
furtherance of. a legitimate investigation 
or EO counseling matter. 

4. Disclosure to a contractor, grantee 
or other recipient of Federal financial 
assistance, when the record to be 
released reflects serious inadequacies 
with the recipient’s personnel, and 
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disclosure of the record is for the 
purpose of permitting the recipient to 
effect corrective action in the 
Government’s best interests. 

5. Disclosure to any party pursuant to 
the receipt of a valid subpoena. 

6. Disclosure during the course of 
presenting evidence to a court, 
magistrate or administrative tribunal of 
appropriate jurisdiction and such 
disclosure shall include disclosures to 
opposing counsel in the course 
settlement negotiations. 

7. Disclosure to a member of Congress 
submitting a request involving an 
individual who is a constituent of such 
member who has requested assistance 
from the member with respect to the 
subject matter of the record. 

8. Information in any system may be 
used as a data source, for management 
information, for the production of 
summary descriptive statistics and 
analytical studies in support of the 
function for which the records are 
collected and maintained, or for related 
personnel management functions or 
manpower studies. Information may 
also be disclosed to respond to general 
requests for statistical information 
(without personal identification of 
individuals) under the Freedom of 
Information Act. 

9. Information in any system of 
records may be disclosed to a 
Congressional office, in response to any 
inquiry from any such office, made at 
the request of the individual to whom 
the record pertains. 

10. A record from any system of 
records may be disclosed as a routine 
use of the National Archives and 
Records Administration, in records 
management inspections conducted 
under authority of 44 U.S.C. 2094 and 
2906. 

11. Referral to Federal, state, local and 
professional licensing authorities when 
the record to be released reflects on the 
moral, educational, or vocational 
qualifications of an individual seeking to 
be licensed. 

12. Disclosure to the Office of 
Government Ethics (OGE) for any 
purpose consistent with OGE’s mission, 
including the compilation of statistical 
data. 

13. Disclosure to the Department of 
Justice in order to obtain the 
Department’8 advice regarding 
ACTION’S disclosure obligations under 
the Freedom of Information Act. 

14. Disclosure to the Office of 
Management and Budget (OMB) or the 
Equal Employment Opportunity 
Commission (EEOC) in order to obtain 
OMB's advice regarding ACTION’S 
obligations under the Privacy Act. 


Note: The Agency-wide statement of 
general routine uses does not apply to this 
system of records (ACTION-10). 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESS, RETAINING AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Files are maintained in folders or 
computer diskettes locked in metal file 
cabinets when not in immediate use. 

retrievabiuty: 

Files are retrieved by the 
complainant’s name. 

SAFEGUARDS: 

Records in the system are available 
only to appropriate personnel in Equal 
Opportunity and other designated 
officials of ACTION with a need of such 
records in the performance of their 
duties. 

RETENTION AND DISPOSAL: 

Records are destroyed four (4) years 
after the close of the case. 

SYSTEM MANAGER AND ADDRESS: 

Director, Equal Opportunity, ACTION, 
1100 Vermont Avenue, NW., 
Washington, DC 20525. 

NOTIFICATION PROCEDURES: 

Request by individuals on whether a 
record is maintained about himself/ 
herself should be addressed to the 
System Manager. 

RECORD ACCESS PROCEDURES: 

Request for access to these records 
should be addressed to the System 
Manager. 

CONTESTING RECORD PROCEDURES: 

Contest to information included in 
these records should be sent to the 
System Manager. 

RECORD SOURCE CATEGORIES: 

Data in this system is obtained from 
the following categories of sources: 1. 
Complainants, witnesses, etc., in 
discrimination complaints. 2. Reports of 
investigations and Counselors* Reports. 
3. Copies of documents relevant to any 
EO investigation. 4. Records of hearings 
on complaints. 5. Correspondence. 

SYSTEM EXEMPTED FROM CERTAIN PROVISIONS 
OF THE ACT. 

None. 

ACTION-11 

8YSTEM NAME: 

Employee Pay and Leave Records 
File. 


8YSTEM LOCATION: 

ACTION, Personnel Management 
Division, 1100 Vermont Avenue. NW., 
Washington, DC 20525. 

CATEGORIES OF INDIVIDUALS COVEREO BY THE 

system: 

Persons employed by ACTION. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Personnel actions; employing, 
promoting and terminating employees; 
savings bond applications, advises of 
allotments, IRS tax withholdings, 
applications, and records regarding 
collections for overpayments, and time 
and attendance records. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

GAO Policy and Procedures Manual; 
31 U.S.C. 66(a); and the Budget and 
Accounting Procedures Act of 1950. 

ROUTINE USES OF RECOROS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF 8UCH USES: 

Information from these records is 
routinely provided: 1. To the Treasury 
for payroll and savings bonds and other 
deduction purposes. 2. To Internal 
Revenue Service with regard to tax 
deductions. 3. To participating insurance 
companies holding policies with respect 
to employees of ACTION. Also, see 
General Routine Uses contained in 
Preliminary Statement. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESS, RETAINING AND 
DISPOSING OF RECORDS IN THE 8YSIEM: 

STORAGE: 

Files are maintained in folders in 
metal file cabinets with manipulation 
proof combination locks. The individual 
Time and Attendance records 
maintained by designated timekeepers 
throughout the agency are stored in 
metal file cabinets with a key lock or 
manipulation proof combination lock. 

retrievabiuty: 

Records are by name in alphabetical 
order. 

SAFEGUARDS: 

Records in the system are available 
only to employees of ACTION with a 
need for such records in the 
performance of their official duties. 

RETENTION AND DISPOSAL: 

Records in the system are maintained 
for three (3) years after the end of the 
fiscal year in which an employee 
terminates employment with ACTION, 
and then retired to the nearest Federal 
Records Center in accordance with 
General Accounting Office instructions. 
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SYSTEM MANAGER AND ADDRESS: 

Chief, Staff Payroll, ACTION, 1100 
Vermont Avenue, NW., Washington, DC 
20525. 

NOTIFICATION PROCEDURES: 

See the Notification paragraph in the 
Preliminary Statement. 

RECORD ACCESS PROCEDURES: 

See the Access and Contest paragraph 
in the Preliminary Statement. 

CONTESTING RECORD PROCEDURES: 

Same as Record Access Procedures 
category. 

RECORD SOURCE CATEGORIES: 

ACTION employee to whom the 
record pertains. 

ACTION-12 

SYSTEM NAME: 

Freedom of Information Act (FOLA) 
Requests and Privacy Act (PA) Requests 
File. 

SYSTEM location: 

ACTION, Administrative and 
Management Services Division, 
Management Services Branch, room 
3200,1100 Vermont Avenue, NW., 
Washington, DC 20525. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Persons who have submitted FOLA 
and/or PA requests to ACTION. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Formal requests (FOIA/PA), research 
data, written decisions, and relevant 
correspondence, including final 
responses to the requesters. 

AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

The Freedom of Information Act of 
1966 and The Privacy Act of 1974. 

purpose: 

To maintain files of FOIA/PA 
requests and ACTION’S responses. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

See General Routine Uses contained 
in Preliminary Statement. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESS, RETAINING AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Files are kept in separate file folders 
in a cabinet locked when not in use. 

RETRIEVABILITY: 

Records are indexed by number and 
by year. 


SAFEGUARDS: 

Records in the system are available 
only to the FOLA/PA officer and other 
designated officials of ACTION with a 
need of such records in the performance 
of their duties. 

RETENTION AND DISPOSAL: 

Records concerning requests and 
appeals are destroyed three (3) years 
after initial request. 

SYSTEM MANAGER AND ADDRESS: 

FOIA/PA Officer, ACTION, room 
3200,1100 Vermont Avenue, NW., 
Washington, DC 20525. 

NOTIFICATION PROCEDURE: 

See Notification paragraph in the 
Preliminary Statement. 

RECORD ACCESS PROCEDURE: 

See Access and Consent paragraph in 
the Preliminary Statement. 

CONTESTING RECORD PROCEDURES: 

See Access and Contest paragraph in 
the Preliminary Statement. 

RECORD SOURCE CATEGORIES: 

Data in this,system is obtained from 
documents submitted by individuals 
engaging in official FOIA/PA requests 
as well as from responses issued by 
officials of ACTION. 

8YSTEM EXEMPTED FROM CERTAIN PROVISIONS 
OF THE ACT: 

None. 

ACTION-13 
SYSTEM NAME: 

Legal Office Litigation/ 
Correspondence Files. 

SYSTEM location: 

Office of General Counsel/ACTION, 
room 9200,1100 Vermont Avenue, NW., 
Washington, DC 20525. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

Individuals involved in litigation 
which requires General Counsel action. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Statements; affidavits/declarations; 
investigatory and administrative 
reports; personnel, financial, medical 
and business records; discovery and 
discovery responses; motions; orders, 
rulings; letters; messages; forms; reports; 
surveys; audits; summons; English 
translations of foreign documents; 
photographs; legal opinions; subpoenas; 
pleadings; memos; related 
correspondence; briefs; petitions; court 
records involving litigation; and, related 
matters. 


AUTHORITY FOR MAINTENANCE OF THE 
8YSTEM: 

These records are maintained under 
the general authority of the Office of the 
General Counsel to represent the 
Agency in connection with its dealings 
with its employees and the general 
functions of the Office of the General 
Counsel to provide advice and counsel 
to the Director of the Agency and his/ 
her staff. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSE3 OF SUCH USES: 

To prepare correspondence and 
materials for litigation. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESS, RETAINING AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

File cabinets and computerized docket 
system. 

RETRIEVABILITY: 

Name of individual and the year 
litigation commenced. 

SAFEGUARDS: 

Manual records are maintained in file 
cabinets under the control of authorized 
personnel during working hours. The 
office space in which the file cabinets 
are located is outside of official working 
hours. Computer terminals are located 
in supervised areas. 

RETENTION AND DISPOSAL: 

Records will be maintained in the 
Office of General Counsel for one (1) 
year after closure. Records will then be 
sent to the Federal Records Center 
where they will be destroyed after ten 
(10) years. 

SYSTEM MANAGER AND ADDRESS: 

General Counsel/ACTION, room 9200, 
1100 Vermont Avenue, NW., 
Washington, DC 20525. 

RECORD ACCESS PROCEDURES: 

Litigation files are not subject to 
access. Other files may be accessed in 
accordance with agency-wide 
regulations. 

RECORD SOURCE CATEGORIES: 

Data is obtained from the following 
categories of sources: 1. ACTION 
employees. 2. Correspondence and 
reports from persons and agencies 
dealing with the agency and its 
employees. 3. Work product and 
research of lawyers of the office. 4. 

Court records. 
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SYSTEM EXEMPTED FROM CERTAIN PROVISIONS 
OF THE ACT: 

Any information compiled in 
reasonable anticipation of a civil action 
or proceeding. 5 U.S.C. 552a(d)(5). 

ACTION-14 

8YSTEM NAME: 

Merit Promotion Plan Files. 

SYSTEM LOCATION: 

ACTION, Personnel Management 
Division, 1100 Vermont Avenue. NW., 
Washington, DC 20525. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

Applicants for employment with 
ACTION. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

These files contain copies of 
applications for employment (SF-171), 
submitted by applicants and other 
background information regarding 
qualifications of the applicant for staff 
positions in ACTION. 

AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

The Domestic Volunteer Service Act 
of 1973. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

The contents of these records and 
files may be disclosed and used a 9 
follows: 1. To the Office of Personnel 
Management with regard to any 
question of eligibility, suitability or 
qualifications of an applicant for 
employment. 2. To any source which 
requests information in the course of an 
inquiry as to the qualifications of an 
applicant to the extent necessary to 
identify the individual, inform the source 
of the nature and purpose of the inquiry, 
and to identify the type of information 
requested. Also, see General Routine 
Uses contained in Preliminary 
Statement. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESS, RETAINING ANO 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Files are maintained in folders in 
metal file cabinets with combination 
locks. 

retrievabiuty: 

Records are indexed in order of 
vacancy announcement number. 

SAFEGUARDS: 

Records are generally available only 
to ACTION employees with the need for 
such records in the performance of their 
duties. 


RETENTION ANO DISPOSAL: 

Records are destroyed when 
applications are two (2) years old. 
Applications which resulted in 
appointment are filed in the Official 
Personnel Folder and are subsequently 
retired to the Federal Records Center, 

St. Louis. Missouri. 

SYSTEM MANAGER AND ADDRESS: 

Chief, Personnel Staffing and 
Employee Development Branch, 
ACTION, 1100 Vermont Avenue, NW., 
Washington, DC 20525. 

NOTIFICATION PROCEDURE: 

See the Notification paragraph in the 
Preliminary Statement. 

RECORO ACCESS PROCEDURES: 

See the Access and Contest paragraph 
in the Preliminary Statement. 

CONTESTING RECORD PROCEDURES: 

Same as Record Access Procedures 
category. 

RECORD SOURCE CATEGORIES: 

Information contained in the system is 
obtained from the following categories 
of sources: Applications and other 
personnel forms furnished by the 
individual; oral or written inquiries from 
sources disclosed by the applicant, such 
as, employers, schools, references, etc. 

ACTION-15 

SYSTEM NAME: 

Office of the Inspector General 
Investigative Files. 

SYSTEM location: 

Office of the Inspector General, 
ACTION, 1100 Vermont Avenue, NW., 
room 12100. Washington, DC 20525. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Subjects of investigations or 
complaints, including (but not 
necessarily limited to) former and 
present ACTION employees; former and 
present ACTION grant recipients, 
applicants, consultants, contractors and 
subcontractors and their employees; and 
other parties doing business with 
ACTION. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

All correspondence relevant to the 
investigation; all internal staff 
memoranda; information provided by 
subjects, witnesses, and governmental 
investigatory or law enforcement 
organizations; copies of all subpoenas 
issued during the investigation; 
affidavits, statements from witnesses, 
memoranda of interviews, transcripts of 
testimony taken in the investigation and 
accompanying exhibits; documents and 


records or copies obtained during the 
investigation; working papers of the 
staff, investigators* notes, and other 
documents and records relating to the 
investigation; information about 
criminal, civil, or administrative 
referrals; and opening reports, progress 
reports, and closing reports, with 
recommendations for corrective action. 

AUTHORITY FOR MAINTENANCE OF THE 
8Y8TEM: 

The Inspector General Act of 1978, as 
amended, 5 U.S. Code appendix 3. 

PURPOSE: 

To maintain files of investigations and 
investigative activities carried out by 
the Office of the Inspector General. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

1. Referral to Federal, state, local and 
foreign investigative or prosecutive 
authorities. 

A record in the system of records, 
which indicates either by itself or in 
combination with other information 
within the Agency's possession, a 
violation or potential violation of law, 
whether civil, criminal or regulatory and 
whether arising by general statute or 
particular program statute, or by 
regulation, rule or order issued pursuant 
thereto, may be disclosed, as a routine 
use, to the appropriate Federal, foreign, 
state or local agency or professional 
organization charged with the 
responsibility of investigating or 
prosecuting such violation or charged 
with enforcing or implementing or 
investigating or prosecuting such 
violation or charged with enforcing or 
implementing the statute or rule, 
regulation or order issued pursuant 
thereto. 

2. Disclosure to a Federal or state 
grand jury agent pursuant to a Federal 
or state grand jury subpoena or 
prosecution request that such record be 
released for the purpose of its 
introduction to a grand jury. 

3. Referral to suspension/debarment 
authorities, internal to the Agency, when 
the record released is germane to a 
determination of the propriety of, or 
necessity for, a suspension or 
debarment action. 

4. Referral to Federal, state, local and 
professional licensing authorities when 
the record to be released reflects on the 
moral, educational, or vocational 
qualifications of an individual seeking to 
be licensed. 

5. Disclosure to a contractor, grantee 
or other recipient of Federal funds, when 
the record to be released reflects serious 
inadequacies with the recipient's 
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personnel, and disclosure of the record 
is for the purpose of permitting the 
recipient to effect corrective action in 
the Government’s best interests. 

6. Disclosure to a contractor, grantee 
or other recipient of Federal funds, when 
the recipient has incurred an 
indebtedness to the Government through 
its receipt of Government funds, and 
release of the record is for the purpose 
of allowing the debtor to effect a 
collection against a third party. 

7. Disclosure to any source, either 
private or governmental, to the extent 
necessary to secure from such source 
information relevant to. and sought in 
furtherance of. a legitimate investigation 
or audit. 

8. Disclosure to a domestic, foreign or 
international governmental agency 
considering personnel or other internal 
actions, such as assignment, hiring or 
retention of an individual, issuance of a 
security clearance, reporting an 
investigation of an individual, award of 
a contract or issuance of a license, grant 
or other benefit, to the extent that the 
information is relevant and necessary to 
such agency's decision on the matter. 

9. Disclosure to the Office of 
Government Ethics (OGE) for any 
purpose consistent with OGE’s mission, 
including the compilation of statistical 
data. 

10. Disclosure to a Board of Contract 
Appeals, the General Accounting Office, 
or other tribunal hearing a bid protest 
involving an Agency procurement. 

11. Disclosure to a domestic, foreign 
or international governmental law 
enforcement agency maintaining civil, 
criminal or other relevant enforcement 
information, or other pertinent 
information, in order that ACTION may 
obtain information relevant to an 
Agency decision concerning the 
assignment, hiring or retention of an 
individual, the issuance of a security 
clearance, the letting of a contract, or 
the issuance of a license, grant, or other 
benefit. 

12. Disclosure to the Department of 
Justice in order to obtain the 
Department's advice regarding 
ACTION’S disclosure obligations under 
the Freedom of Information Act. 

13. Disclosure to the Office of 
Management and Budget (OMB) in order 
to obtain OMB's advice regarding 
ACTION’S obligations under the Privacy 
Act. 

14. Disclosure to a member of 
Congress making a request at the behest 
of a party protected under the Privacy 
Act, when the member of Congress 
informs the appropriate Agency official 
that the individual to whom the record 
pertains has authorized the member of 
Congress to have access. 


15. Disclosure to any Federal agency 
pursuant to the receipt of a valid 
subpoena. 

16. Disclosure to the Department of 
the Treasury or the Department of 
Justice when ACTION is seeking an ex 
parte court order to obtain taxpayer 
information from the Internal Revenue 
Service. 

17. Disclosure to debt collection 
contractors for the purpose of collecting 
delinquent debts as authorized by the 
Debt Collection Act of 1982, 31 U.S.C. 
3713. 

18. Disclosure to a “consumer 
reporting agency" as that term is defined 
in the Fair Credit Reporting Act (15 
U.S.C. 1681a(f) and the Federal Claims 
Collection Act of 1966 (31 U.S.C. 
3701(a)(3)). in order to obtain 
information in the course of an 
investigation or audit. 

19. Disclosure to Agency counsel, the 
administrative hearing tribunal, and 
counsel to the adverse party, in a 
Program Fraud Civil Remedies Act 
litigation. 

20. Disclosure to a Federal. State, or 
local agency for use in computer 
matching programs to prevent and 
detect fraud and abuse in benefit 
programs administered by those 
agencies, to support civil and criminal 
law enforcement activities of those 
agencies and their components, and to 
collect debts and overpayments owed to 
those agencies and their components. 

21. Disclosure to any court or 
administrative authority or during the 
course of any litigation in which 
ACTION is a party or has an interest 

A record in the system of records may 
be disclosed in a proceeding before a 
court or adjudicative body before which 
ACTION is authorized to appear, or in 
the course of settlement negotiations 
with opposing counsel when— 

(11 ACTION, or any component 
thereof, 

(2) Any employee of ACTION in his or 
her official capacity. 

(3) Any employee of ACTION in his or 
her individual capacity, where the 
Government has agreed to represent the 
employee, or 

(4) The United States, where ACTION 
determines that the litigation is likely to 
affect ACTION or any of its 
components— 

is a party to the litigation or has an 
interest in such litigation, and ACTION 
determines that the use of such records 
is relevant and necessary to the 
litigation; provided, however, that in 
each case ACTION determines that 
disclosure of the records is a use of the 
information contained in the records 
that is compatible with the purpose for 


which the records were collected. A 
record relating to the case also may be 
provided to an actual or potential party 
or his/her attorney for the purpose of 
negotiation or discussion on such 
matters as settlement of the case or 
matter, plea bargaining, or discovery 
proceedings. 

22. Disclosure to ACTION'S legal 
representative, including the 
Department of Justice and other outside 
legal counsel, when ACTION is a party 
in litigation or has an interest in 
litigation. 

A record in the system of records may 
be disclosed to the Department of 
Justice or outside legal counsel when— 

(1) ACTION or any component 
thereof. 

(2) Any employee of ACTION in his or 
her official capacity. 

(3) Any employee of ACTION in his or 
her individual capacity, where the 
Department of Justice has agreed or is 
considering a request to represent the 
employee, or 

(4) The United States, where ACTION 
determines that the litigation is likely to 
affect ACTION or any of its 
components— 

is a party to the litigation or has an 
interest in such litigation, and ACTION 
determines that the use of such records 
by the Department of Justice or outside 
legal counsel is relevant and necessary 
to the litigation; provided, however, that 
in each case. ACTION determines that 
disclosure of the records to the 
Department of Justice or outside legal 
counsel is a use of the information 
contained in the records that is 
compatible with the purpose for which 
the records were collected. 

POLICIES AMO PRACTICES FOR STOR1NO, 
RETRIEVING, ACCESS, RETAINING AND 
DISPOSING OF RECORDS IN THE SYSTEM; 

STORAGE: 

The Office of the Inspector General 
Investigative Files consist of paper 
records maintained in folders and an 
automated data base maintained on 
computer diskettes. The folders and 
diskettes are stored in locked metal file 
cabinets. The file cabinets are located in 
the Office of the Inspector General. 

retrievabiuty: 

The records are retrieved by the name 
of the subject of the investigation or by 
a unique control number assigned to 
each investigation. 

safeguards: 

Records in the system are available 
only to those persons whose official 
duties require such access. The records 
are kept in limited access areas during 
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duty hours and in locked file cabinets in 
a locked office at all other times. 

RETENTION AND DISPOSAL* 

Records will be held in the office 
pursuant to General Records Schedule 
22, June 1988, and will be destroyed by 
shredding or burning when no longer 
needed. 

SYSTEM MANAGER AND ADDRESS: 

Inspector General, Office of the 
Inspector General, ACTION, 1100 
Vermont Avenue, NW, Washington, DC 
20525. 

NOTIFICATION PROCEDURES: 

To determine whether this system of 
records contains a record pertaining to 
the requesting individual, the individual 
should write to the System Manager, 
furnishing his or her name, address and 
social security number. 

RECORD ACCESS PROCEDURES: 

See Notification procedures. 

CONTESTING RECORD PROCEDURES: 

Individuals desiring to contest or 
amend information maintained in this 
system of records should write to the 
System Manager, setting forth the basis 
for which the individual believes the 
record is incomplete, irrelevant, 
incorrect or untimely. 

RECORD SOURCE CATEGORIES: 

Information in this system of records 
is obtained from ACTION staff and 
official Agency records, current and 
former employees, contractors, grantees 
and their employees, volunteers or 
former volunteers in ACTION-funded 
programs, and from non-ACTION 
persons and records, to the extent 
necessary to carry out Inspector General 
investigations authorized by 5 U.S.C. 
app. 3. Individuals to be interviewed 
and records to be examined are selected 
based on the nature of the allegations 
being investigated. 

SYSTEM EXEMPTEO FROM CERTAIN PROVISIONS 
OF THE ACT: 

The Office plans to publish an 
exemption under 5 U.S.C. 552a (j) and 
(k). 

ACTION-16 

SYSTEM NAME: 

Travel Authorization File. 

SYSTEM location: 

Accounting and Financial 
Management Division. ACTION, room 

3100,1100 Vermont Avenue, NW., 
Washington, DC 20525. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

ACTION employees or any other 
person invited to travel at the expense 
of the agency. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

The records consist of travel 
authorizations, vouchers, receipts 
payment records, and other materials 
related to official travel. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

The Domestic Volunteer Service Act 
of 1973, and the Budget and Accounting 
Procedures Act of 1950. 

purpose: 

To record and manage the payment of 
expenses for official travel. 

ROUTINE USE OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS 
AND THE PURPOSES OF SUCH USES: 

See General Routine Uses contained 
in Preliminary Statement. 

POLICIE3 AND PRACTICES FOR STORING, 
RETRIEVING, ACCESS, RETAINING AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE 

Records are maintained in file folders 
which are stored in locked metal 
cabinets. 

RETRIEV ABILITY: 

Records are indexed alphabetically by 
name. 

SAFEGUARDS: 

Records are available only to staff in 
the Accounting & Financial Management 
Division and other appropriate ACTION 
officials with the need for such records 
in the performance of their official 
duties. 

RETENTION AND DISPOSAL* 

Records are held for three (3) years 
and then retired to the Federal Records 
Center. 

SYSTEM MANAGER AND ADDRESS: 

Director, Accounting & Financial 
Management Division, ACTION, room 

3100,1100 Vermont Avenue, NW.. 
Washington. DC 20525. 

NOTIFICATION PROCEDURES: 

To determine whether there is a 
record in the system about an 
individual, that individual should submit 
a request in writing to the System 
Manager giving name, taxpayer 
identification number, and address. 

RECORD ACCESS PROCEDURE: 

See Notification procedures. 


CONTESTING RECORD PROCEDURES: 

Anyone desiring to contest or amend 
information contained in this system 
should write to the System Manager and 
set forth the basis for which the record 
is believed to be incomplete or incorrect. 

RECORD SOURCE CATEGORIES: 

Data in this system is obtained from 
documents submitted by individuals 
engaging in official travel as well as 
documents issued by ACTION officials 
involved with authorizing and managing 
travel. 

SYSTEM EXEMPTED FPOM CERTAIN PROVISIONS 
OF THE ACT: 

None. 

ACTION-17 
SYSTEM NAME: 

Vendor Name and Identification 
Number File. 

SYSTEM LOCATION.* 

Accounting and Financial 
Management Division. ACTION, room 

3100,1100 Vermont Avenue, NW., 
Washington, DC 20525. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

All individuals with whom ACTION 
does business. 

AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

The Domestic Volunteer Service Act 
of 1973, and the Budget and Accounting 
Procedures Act of 1950. 

purpose: 

To maintain a single list of all entities 
with which the agency does business. 

ROUTINE USE OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS 
AND THE PURPOSES OF SUCH USES: 

Data may be disclosed to the 
Department of Justice or the General 
Accounting Office in connection with 
attempting to collect debts or to the 
Internal Revenue Service in the 
reporting of disbursements as required 
by the Internal Revenue Code. See 
General Routine Uses contained in 
Preliminary Statement. 

CATEGORIES OF RECORDS IN THE 8YSTEM: 

The data recorded includes the name, 
the taxpayer identification number, and 
the address of the entity. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESS, RETAINING AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Data is stored on magnetic media in a 
computer system with access controlled 
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by a security system that requires 
passwords and identification of each 
user. 

RETRIEV ABILITY: 

Data can be retrieved by taxpayer 
identification number. 

SAFEGUARDS: 

Access to data stored on magnetic 
media is controlled by a security system 
that requires passwords and 
identification of each user. 

RETENTION AND DISPOSAL: 

Records are held for three (3) years 
and then retired to the Federal Records 
Center. 

SYSTEM MANAGER AND ADDRESS: 

Director. Accounting & Financial 
Management Division, ACTION, room 

3100,1100 Vermont Avenue. NW., 
Washington. DC 20525. 

NOTIFICATION PROCEDURES: 

To determine whether there is a 
record in the system about an 
individual, that individual should submit 
a request in writing to the System 
Manager giving name, taxpayer 
identification number, and address. 

RECORD ACCESS PROCEDURES: 

See Notification procedures. 

CONTESTING RECORD PROCEDURES: 

Anyone desiring to contest or amend 
information contained in this system 
should write to the System Manager and 
set forth the basis for which the record 
is believed to be incomplete or incorrect. 

RECORD SOURCE CATEGORIES: 

Data in this system is obtained from 
documents submitted by individuals 
covered by the system as well as 
documents issued by ACTION officials 
involved with managing funds. 

SYSTEM EXEMPTED FROM CERTAIN PROVISIONS 
OF THE ACT: 

None. 

ACTION-18 

SYSTEM NAME: 

VISTA Volunteer Payroll System File. 

SYSTEM LOCATION: 

Accounting and Financial 
Management Division. ACTION, room 

3100,1100 Vermont Avenue. NW.. 
Washington. DC 20525. 

CATEGORIES OF INDIVIDUALS COVERE0 BY THE 
8YSTEM: 

Current and former VISTA 
Volunteers. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

the Domestic Volunteer Service Act of 
1973, and the Budget and Accounting 
Procedures Act of 1950. 

purpose: 

To record payments and allowances 
to VISTA volunteers. 

ROUTINE USE OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS 
AND THE PURPOSES OF SUCH USES: 

See General Routine Uses contained 
in Preliminary Statement. Information is 
also disclosed to the Social Security 
Administration and the Internal 
Revenue Service about the funds paid to 
comply with legal requirements that 
enable these agencies to perform their 
functions. Data from the system is also 
disclosed to the Financial Management 
Service of the Department of the 
Treasury to enable payments to be 
made. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Records include names of individuals 
covered by the system, address, social 
security number, data concerning the 
individual's sex', marital status, skills, 
service as a VISTA volunteer, including 
dates served and projects served, 
amounts paid to the volunteer while 
serving, amounts overpaid and 
repayment records of such overpayment. 

POLICIES ANO PRACTICES FOR STORING, 
RETRIEVING, ACCESS, RETAINING ANO 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Manual data is stored alphabetically 
in filing cabinets that are kept in a room 
that is only used for storing such 
materials. That room is kept locked 
except when employees who work with 
the VISTA payroll system are using the 
data. Access to ail other individuals is 
not allowed. Data is also stored on 
magnetic media in a computer system 
with access controlled by a security 
system that requires passwords and 
identification of each user. 

RETRIEV ABILITY: 

Data can be retrieved by individual 
name for manual records or by social 
security number for automated records. 

SAFEGUARDS: 

The storage room is kept locked 
except when employees who work with 
the VISTA payroll system are using the 
data. Access to all other individuals is 
not allowed. Access to data stored on 
magnetic media is controlled by a 
security system that requires passwords 
and identification of each user. 


RETENTION AND DISPOSAL: 

Records are held for three (3) years 
and then retired to the Federal Records 
Center. 

SYSTEM MANAGER AND ADORESS: 

Director, Accounting & Financial 
Management Division. ACTION, room 

3100,1100 Vermont Avenue, NW., 
Washington, DC 20525. 

NOTIFICATION PROCEDURES: 

To determine whether there is a 
record in the system about an 
individual, that individual should submit 
a request in writing to the System 
Manager giving name, taxpayer 
identification number, and address. 

RECORD ACCESS PROCEDURES: 

See Notification procedures. 

CONTESTING RECORD PROCEDURES: 

Anyone desiring to contest or amend 
information contained in this system 
should write to the System Manager and 
set forth the basis for which the record 
is believed to be incomplete or incorrect. 

RECORD SOURCE CATEGORIES: 

Data in this system is obtained from 
documents submitted by individuals 
covered by the system as well as 
documents issued by ACTION officials 
involved with managing funds. 

SYSTEM EXEMPTED FROM CERTAIN PROVISIONS 
OF THE ACT: 

None. 

(FR Doc. 91-31147 Filed 12-30-91: 8:45am| 

BILLING CODE 6050-28 


DEPARTMENT OF AGRICULTURE 

Cooperative State Research Service 

National Agricultural Research and 
Extension Users Advisory Board; 
Meeting 

Acording to the Federal Advisory 
Committee Act of October 6.1972 (Pub. 
L. 92-463. 86 Stat. 770-776), the Office of 
Grants and Program Systems. 
Cooperative State Research Service, 
announces the followng meeting: 

Name: National Agricultural Research and 
Extension Users Advisory Board. 

Date: February 13-18,1992. 

Time: 3 p.m.-0 p.m., February 13.1992, 8 
a.m.^5 p.m.. February 14.1992. 8 a.m.-5 p.m., 
February 15.1992, 8 a.m.~5 p.m., February 16. 
1992, 8 a.m.-5 p.m., February 17,1992, 8 a.m.- 
5 p.m., February 18,1992. 

Place: Embassy Suites Hotel, 1300 Jefferson 
Davis Hotel. Arlington. VA. 

Type of Meeting: Open to the public. 
Persons may participate in the meeting and 
site visits a9 time and space permit 
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Comments: The public may file written 
comments before or after the meeting with 
the contact person below. 

Purpose: The Board will be preparing a 
report assessing the President’s proposed FY 
1993 budget for agricultural science and 
education agencies. 

Contact Persons for Agenda and More 
Information: Marshall Tarkingtoa, Executive 
Secretary, National Agricultural Research 
and Extension Users Advisory Board; room 
432-A, Administration Building, U.S. 
Department of Agriculture, Washington, DC 
20250-2200; telephone (202) 720-3604. Done in 
Washington, DC. this 19th day of December 
1991. 

John Patrick Jordan, 

Administrator. 

[FR Doc. 91-31233 Filed 12-30-91; 8:45 am] 

BILLING CODE 341G-22-M 


Forest Service 

Oil and Gas Leasing EIS, Shoshone 
National Forest, Park and Fremont 
Counties, WY 

agency: Forest Service, USDA. 
action: Revised notice of intent to 
prepare an environmental impact 
statement. 

summary: The Shoshone National 
Forest, Wyoming, announced (56 FR 
14682, April 11,1991) its intent to 
prepare an environmental impact 
statement (EIS) on oil and gas leasing 
for the Forest. A draft EIS was to have 
been completed by December 1991, and 
offered for a comment period of 90 day9. 
At this time, the draft is scheduled for 
release in June of 1992. A forty-five day 
comment period will follow. The final 
EIS is scheduled to be published in 
November 1992. 

FOR FURTHER INFORMATION CONTACT: 

Bob Rossman, Interdisciplinary Team 
Leader (307) 527-6241. Shoshone 
National Forest, P.O. Box 2140, Cody, 
WY 82414. 

Dated: December 20.1991. 

Barry Davis, 

Forest Supervisor. 

[FR Doc. 91-31237 Filed 12-30-91; 8:45 am] 

BILLING COOS 3410-11-M 


DEPARTMENT OF COMMERCE 
International Trade Administration 
[A-791-502] 

Low-Fuming Brazing Copper Wire and 
Rod From South Africa; Intent To 
Revoke Antidumping Duty Order 

agency: International Trade 
Administration/Import Administration, 
Department of Commerce. 


action: Notice of intent to revoke 
antidumping duty order._ 

summary: The Department of 
Commerce is notifying the public of its 
intent to revoke the antidumping duty 
order on low-fuming brazing copper 
wire and rod from South Africa. 

Interested parties who object to this 
revocation must submit their comments 
in writing no later than January 31.1992. 

effective date: December 31,1991. 

FOR FURTHER INFORMATION CONTACT: 

Robert J. Marenick, Office of 
Antidumping Compliance, International 
Trade Administration, U.S. Department 
of Commerce, Washington, DC 20230, 
telephone (202) 377-5255. 

SUPPLEMENTARY INFORMATION: 

Background 

On January 29.1986, the Department 
of Commerce (“the Department”) 
published an antidumping duty order on 
low-fuming brazing copper wire and rod 
from South Africa (51 FR 3640). The 
Department has not received a request 
to conduct an administrative review of 
this duty order for the most recent four 
consecutive annual anniversary months. 

The Department may revoke an 
antidumping duty order or finding if the 
Secretary of Commerce concludes that it 
is no longer of interest to interested 
parties. Accordingly, as required by 
S 353.25(d)(4) of the Department’s 
regulations we are notifying the public 
of our intent to revoke this antidumping 
duty order. 

Opportunity to Object 

No later than January 31,1992, 
interested parties, as defined in 
$ 353.2(k) of the Department’s 
regulations, may object to the 
Department’s intent to revoke this 
antidumping duty order. 

Seven copies of any such objections 
should be submitted to the Assistant 
Secretary for Import Administration, 
International Trade Administration, 
room B-099, U.S. Department of 
Commerce, Washington, DC 20230. 

If interested parties do not request an 
administrative review by January 31, 
1992, in accordance with the 
Department’s notice of opj)ortunity to 
request administrative review, or object 
to the Department's intent to revoke by 
January 31,1992, we shall conclude that 
the order/finding is no longer of interest 
to interested parties and shall proceed 
with the revocation. 

This notice is in accordance with 19 
CFR 353.25(d). 


Dated: December 23.1991. 

Joseph A. Spetrini. 

Deputy Assistant Secretary for Compliance. 
[FR Doc. 91-31186 Filed 12-30-91; 8:45 am] 

BILLING CODE 3510-0S-N 


[A-570-601] 

Final Results of Antidumping Duty 
Administrative Review: Tapered Roller 
Bearings and Parts Thereof From the 
People’s Republic of China 

AGENCY: International Trade 
Administration, Import Administration, 
Department of Commerce. 

EFFECTIVE date: December 31,1991. 

FOR FURTHER INFORMATION CONTACT: 

John Beck, Office of Antidumping 
Investigations, Import Administration, 
International Trade Administration. U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue, NW., 
Washington, DC 20230; telephone: (202) 
377-3464. 

Final Results 

Background 

On October 4,1991, the Department of 
Commerce (the Department) published 
in the Federal Register (56 FR 50309) the 
preliminary results of this 
administrative review of the amended 
antidumping duty order on tapered 
roller bearings and parts thereof (TRBs), 
from the People’s Republic of China 
(PRC) (55 FR 6669, February 26,1990). 
This order was amended pursuant to a 
remand of the final determination by the 
Court of International Trade. The 
Department has now completed this 
administrative review in accordance 
with section 751 of the Tariff Act of 
1930, as amended (the Act). 

The Timken Company (petitioner), 
Premier Bearing and Equipment, Lid. 
(Premier), a Hong Kong trading company 
that exports TRBs, which are produced 
in the PRC, to the United States. China 
National Machinery and Equipment 
Import and Export Corporation (CMEC), 
Guizhou Machinery Import and Export 
Corporation (Guizhou), Henan 
Machinery and Equipment Import and 
Export Corporation (Henan), Jilin 
Machinery Import and Export 
Corporation (Jilin), Liaoning Machinery 
and Equipment Import and Export 
Corporation (Liaoning). Luoyang Bearing 
Factory (Luoyang), and Shanghai 
General Bearing Co., Ltd. (Shanghai 
General) (respondents in this review), 
and interested parties submitted case 
and rebuttal briefs on October 16 and 
23,1991. A public hearing was held on 
October 25,1991. 














Federal Register / Vol. 56, No. 251 / Tuesday, December 31, 1991 / Notices 


67591 


Scope of Review 

Imports covered by this review are 
shipments of tapered roller bearings and 
parts thereof from the PRC. This 
merchandise is currently classifiable 
under items 8482.20.CX), 8482.91.00.60, 
8482.99.30, 8483.20.40. 8483.20.80. 
8483.30.80, 8483.90.20, 8483.90.30 and 
8483.90.80 of the Harmonized Tariff 
Schedule , (HTS). Although the HTS 
subheadings are provided for 
convenience and customs purposes, our 
written description of the scope of this 
proceeding is dispositive. 

This review covers the period June 1. 
1989. through May 31,1990, for Premier 
and Shanghai General, and from May 
12.1989. to May 31,1990, for all other 
companies. 

United States Price 

For sales made by CMEC, Guizhou, 
Henan, Jilin, Liaoning, Luoyang. and 
Premier, we based the United States 
Price (USP) on purchase price, in 
accordance with section 772(b) of the 
Act, both because the subject 
merchandise was sold to unrelated 
purchasers in the United States prior to 
importation into the United States and 
because exporter’s sales price (ESP) 
methodology was not indicated by other 
circumstances. For sales made by 
Shanghai General, we based the USP on 
ESP. in accordance with section 772(c) 
of the Act, because sales to the first 
unrelated purchaser took place after 
importation into the United States. We 
made adjustments to purchase price 
based on errors discovered at 
verification. 

We calculated purchase price based 
on either the packed, C1F or packed ex¬ 
factory prices to unrelated purchasers. 
With respect to CIF sales, we made 
deductions, where appropriate, for 
foreign inland freight, ocean freight, 
marine insurance, brokerage and 
handling and customs declaration fees 
(Premier only). We valued the inland 
freight deduction for all companies in 
the PRC using surrogate information 
provided by the U.S. Embassy in India. 
We selected India as the surrogate 
country for the reasons explained in the 
’’Foreign Market Value” section of this 
notice. We calculated ESP based on the 
packed, ex-warehouse U.S, subsidiary 
price. We made deductions for foreign 
inland freight, ocean freight, marine 
insurance, U.S. duty. U.S. inland freight, 
U.S. inland insurance, and U.S. 
brokerage. Given that SG&A expenses 
were shown as a percentage of the cost 
of manufacture in our constructed value, 
we were unable to isolate the selling 
expenses from the total SG&A on the 
foreign market value side. Therefore, we 


made no further adjustments to ESP for 
selling expenses. 

Foreign Market Value 

Section 773(c)(1) of the Act provides 
that the Department will determine 
foreign market value (FMV) using a 
factors of production methodology if: (1) 
The merchandise is exported from a 
non-market economy (NME) country: 
and (2) the information does not permit 
the calculation of FMV using home 
market prices, third country prices, or 
constructed value (VC) under section 
773(a). 

Pursuant to section 771(18) of the Act 
and consistent with determinations 
made in prior proceedings, we have 
determined that the PRC is an NME in 
this case. (See. e.g.. Initiation of 
Antidumping Duty Investigation: 

Refined Antimony Trioxide from the 
People’s Republic of China (56 FR 23549, 
May 22,1991); Final Determination of 
Sales at Less than Fair Value: Natural 
Menthol from the People’s Republic of 
China (46 FR 24614. May 1,1981)). 
Respondents have not contested this 
determination. Nor did respondents 
attempt to show that FMV could be 
based on home market prices, third- 
country prices, or CV under section 
773(a). As a result, section 773(c) of the 
Act, requires the Department to 
determine FMV on the basis of the 
market valuation of the factors of 
production used in producing the subject 
merchandise. 

Section 773(c) of the Act further 
requires the Department to value the 
factors of production in one or more 
market economy countries that are at a 
level of economic development 
comparable to that of the NME and that 
are significant producers of comparable 
merchandise. 

Of countries known to produce TRBs. 
we have determined that India, 

Pakistan, Indonesia, and the Philippines 
are comparable to the PRC in terms of 
per capita gross national product (GNP). 
the growth rate in per capita GNP, and 
the national distribution of labor. We 
chose India as the most comparable 
surrogate on the basis of these criteria. 
We calculated FMV based on factors of 
production reported by the seven 
companies in the PRC. We used publicly 
available information relating to India to 
value the various factors of production. 

The material cost for each component 
was determined by multiplying the gross 
weight of steel for each component by 
the steel unit price for that component. 
The result was reduced by the gross 
weight of steel scrap multiplied by the 
scrap value. The gross weight of steel 
scrap was reduced to account for waste 
and bum-off. Based on our findings at 


verification, Luoyang’s reported material 
input for eight U.S. TRB part numbers 
did not account for additional steel bar 
used in the production process. We have 
included this additional steel bar input 
for the appropriate part numbers in our 
calculations. See Comment 10 in the 
“Analysis of Comments Received” 
section of this notice. 

The direct labor hours for each unit of 
output were reported by the seven 
companies in the PRC. These direct 
labor hours were calculated by dividing 
the total direct labor hours for the 
product by the total production of the 
product. 

We valued the factors of production 
as follows: 

• For hot rolled alloy steel bars and 
rods, irregular coils used in the 
production of rollers, hot rolled alloy 
steel bars and rods used in the 
production of cups and cones, and cold 
rolled strip and sheet used in the 
production of cages, we used the FOB 
U.S. dollar per kilogram value of exports 
from the European Community to India 
for 1989. We adjusted those FOB values 
to CIF values using a conversion factor 
obtained in the International Monetary 
Fund’s International Financing 
Statistics. Furthermore, we adjusted 
these values forward in time to the 
period of review (POR) to reflect 
inflation, using a price index obtained 
from the International Financial 
Statistics. Finally, we adjusted these 
values to include freight from the port to 
the factory. For bearing quality and non- 
bearing quality steel scrap, we used, as 
best information available (BIA), ratios 
of the price of bearing and non-bearing 
quality steel scrap used in the remanded 
determination to the average price of 
bar and steel sheet used in the 
remanded determination. We then 
applied these ratios to the applicable 
steel input values described above to 
arrive at a value for bearing and non¬ 
bearing quality steel scrap. 

• For direct labor, we used the U.S. 
Department of Labor, Bureau of Labor 
Statistics rate for India from 1985, 
adjusted forward in time to the POR to 
reflect inflation, using a price index 
obtained from the International 
Financial Statistics. For indirect labor 
and sales, general and administrative 
(SG&A) labor, we used the appropriate 
percentage of direct labor from the 
respondents’ deficiency responses. 

• For factory overhead, we used 
information obtained from a financial 
report of a producer of similar 
merchandise in India as BIA. This 
information showed factory overhead as 
a percentage of total materials and total 
labor costs. We adjusted the overhead 
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percentage downward to account for 
depreciation expenses from prior years 
and an amount for depreciation which 
we included under SG&A. We have also 
allocated the amount of miscellaneous 
expenses in the financial statement to 
overhead and SG&A. See Comment 8 in 
the “Analysis of Comments Received'* 
section of this notice. 

• For SG&A expenses, we used 
information obtained from the same 
financial report used to obtain factory 
overhead. This information showed 
SG&A expenses as a percentage of the 
cost of manufacture. We adjusted the 
SG&A expenses downward to account 
for packing, forwarding and excise taxes 
which were included in the reported 
amount. We also adjusted the SG&A 
expenses downward to account for 
interest income applicable to short-term 
interest-bearing assets. We adjusted the 
SG&A expenses upward to account for 
depreciation originally included as part 
of overhead, and for the entire amount 
of the auditing fees. We have also 
allocated the amount of miscellaneous 
expenses in the financial statement to 
overhead and SG&A. After these 
adjustments were made, SG&A as a 
percentage of the cost of manufacture 
was less than ten percent. Therefore, we 
used the statutory minimum of ten 
percent of the cost of manufacture for 
SG&A. See Comment 9 in the “Analysis 
of Comments Received** section of this 
notice. 

• For profit, we used the statutory 
minimum of eight percent of the cost of 
manufacture plus SG&A expenses. 

• For packing, we used as BLA one 
percent of the total ex-factory cost and 
SG&A expenses combined. This amount, 
obtained from publicly available data, is 
contained in the Final Determination of 
Sales at Less Than Fair Value: TRBs 
from Italy. 52 FR 24198 (June 29.1987), 
and is consistent with the Department's 
valuation of packing in the Final 
Determination of Sales at Less than Fair 
Value: TRBs from the People’s Republic 
of China, 52 FR 19748 (May 27,1987). 

See also. TRBs from the Hungarian 
People’s Republic, 52 FR 17428 (May 8, 
1989), TRBs from the Socialist Republic 
of Romania, 52 FR 17433 (May 8,1989), 
and the Final Results of Antidumping 
Duty Administrative Review: TRBs from 
the Republic of Hungary, 58 FR 41819 
(August 23,1991). 

We have based FMV for Premier on 
its third-country sales since: (1) Premier 
is a Hong Kong reseller of the subject 
merchandise, and the producers of TRBs 
in the PRC who supplied Premier were 
unaware of the countries to which 
Premier intended to resell the 
merchandise (see section 773(f) of the 
Act); and (2) Premier does not have a 


viable home market for TRBs. In order 
to determine whether there were 
sufficient sales of TRBs in the home 
market to serve as a viable basis for 
calculating FMV, we compared the 
volume of Premier's home market sales 
of TRBs to the volume of Premier’s third 
country sales of TRBs. in accordance 
with section 773(a)(1)(B) of the Act. 
Premier did not have a viable home 
market with respect to sales of TRBs 
during the POR, and thus we calculated 
FMV based on delivered prices to 
unrelated customers in Brazil and 
Singapore, in accordance with section 
773(a)(1)(B) of the Act. 

As we stated in our preliminary 
results, Premier claimed that it did not 
have access to information concerning 
the physical characteristics of the 
merchandise produced in the PRC. 
Therefore, for those comparisons that 
involve non-identical merchandise, 
Premier did not report differences in 
these physical characteristics. In our 
preliminary results, we determined that 
the BIA rate for comparisons of non¬ 
identical merchandise should be the 
greater of either (1) The weighted- 
average rate obtained from a 
comparison of the identical 
merchandise; or (2) the 0.97% rate used 
in the first two administrative reviews. 
We then determined that the 0.97% rate 
would be the greater of these two rates. 

In deciding what to use as BIA, 19 
CFR 353.37(b) provides that the 
Department may take into account 
whether a party refused to provide 
requested information. Thus, the 
Department determines on a case-by¬ 
case basis what is BIA. When a 
company refuses to provide the 
information requested in the form 
required, or otherwise significantly 
impedes the Department’s review, the 
Department will normally assign to that 
company the highest margin for the 
subject merchandise of either (1) The 
highest margin calculated for that 
company in any preinous review or the 
original investigation; or (2) the highest 
calculated margin for any respondent 
that supplied adequate responses for the 
current review. When a company has 
cooperated with the Department's 
request for information but fails to 
provide the information requested in a 
timely manner or in the form required, 
the Department will normally assign the 
affected company the highest margin 
assigned to that company in any 
previous review or in the investigation. 

Since our preliminary results, we have 
concluded that Premier has cooperated 
with the Department but was unable to 
provide the requested information. We 
do not believe that the information on 
the record demonstrates that Premier 


could obtain difference in merchandise 
information from its suppliers. 
Therefore, we do not see evidence of a 
lack of cooperation sufficient to warrant 
the use of an adverse BIA. Furthermore, 
even if Premier could supply difference 
in merchandise information for those 
unmatched sets 9old in the United 
States, the Department would still be 
unable to match the sales of cups and 
cones sold to the United States with 
comparable merchandise sold to third 
countries. See Comment 6 in the 
“Analysis of Comments Received” 
section of this notice. Therefore, we are 
assigning Premier’s unmatched sales the 
highest margin assigned to the company 
in any previous review or the 
investigation, which is 0.97%. 

For Premier, we made deductions for 
brokerage and handling, ocean freight, 
marine insurance and customs 
declaration fees. Pursuant to 19 CFR 
353.56, we made circumstance-of-sale 
adjustments for differences in credit 
expenses and commissions. We made 
further adjustments to foreign market 
value based on errors discovered at 
verification. 

Currency Conversion 

We made currency conversions in 
accordance with 19 CFR 353.60(a). 
Currency conversions were made at the 
rates certified by the Federal Reserve 
Board (for Premier) or at the rates 
published by the International Monetary 
Fund in International Financial 
Statistics (for all other companies). 

Analysis of Comments Received 

We invited interested parties to 
comment on the preliminary results. We 
received case and rebuttal briefs from 
the petitioner, the respondents, and 
other interested parties. 

Comment 1 

Petitioner contends that the 
information it provided to value 
materials and scrap based on figures 
from the remanded determination and 
adjusted for transportation cost9 and 
inflation should be used in this 
administrative review. Petitioner argues 
that, since the values used in the 
remanded determination are actual 
prices in India of steel used in the 
production of TRBs, their use would be 
most consistent with the statutory 
objective of using actual prices of inputs 
where possible. Petitoner also states 
that the value information from the 
remanded determination is consistent 
with the value information contained in 
Asian Bearing, Ltd.'s (Asian's) (a 
producer of similar merchandise in 
India) annual report. Furthermore. 
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petitioner states that the methodology 
used in the remanded determination for 
converting steel values using the Trigger 
Price Mechanism is reasonable. 

Respondents argue that petitioner has 
not provided any significant basis for 
rejection of the EC export statistics 
showing shipments to India. 

Respondents state that the Department 
was fully justified in rejecting the steel 
and scrap values used in the remanded 
determination, since this information 
was outdated, was for a type of steel not 
used by Chinese TRB producers, and 
was obtained through the use of a 
conversion factor based on nine-year- 
old steel cost information. Interested 
parties note that the information 
supplied by petitioner was also never 
verified. Respondents state that the steel 
bar value methodology used in the 
remanded determination was never 
considered by the courts, and that the 
Department used the scrap values in the 
remanded determination as BIA at the 
time. As for petitioner’s comment that 
the remanded price information is 
consistent with Asian’s prices, 
respondents and interested parties note 
that petitioner: (1) Did not specify what 
kind of steel bar was used by Asian; and 
(2) admitted that the prices for steel bar 
in Asian’s annual report do not appear 
to be representative of the Indian 
bearing industry. Also, respondents 
contend that the domestic Indian steel 
prices are artificial due to the influence 
of and control by the Indian 
government. 

DOC Position 

We agree with respondents that the 
adjusted figures from the remanded 
determination are not the best source of 
information for this review. Information 
from the remanded determination, 
although adjusted for inflation, is from 
1986, further removed from the POR 
than the EC export statistics. 
Furthermore, information supplied by 
petitioner is skewed by the fact that it is 
necessary to adjust the price of tube to 
bar using a 1982 ratio of production 
costs for the two products in Japan. 
Moreover, we do not know if this 
information is from the Tata Iron and 
Steel Company, a joint venture partner 
of petitioner. Finally, we do not agree 
with petitioner’s contention that, since 
the remanded information is consistent 
with Asian’s information, the remanded 
information should be used. We have 
found Asian’s financial information not 
to be in accordance with the generally 
accepted accounting principles of India. 
Accordingly, we have not used the 
information from the remanded 
determination for purposes of valuing 
material inputs. Instead, we have used 


the EC export statistics to India as 
discussed in the “Foreign Market Value’’ 
section of this notice. 

Comment 2 

Petitioner argues that, if market price 
data were not available, it would be 
more reasonable to use Indian import 
statistics from all countries for valuation 
purposes, rather than EC export 
statistics to India. Petitioner notes that, 
in the Final Administrative Review of 
Tapered Roller Bearings from the 
Republic of Hungary (56 FR 41819) 
(August 23,1991), the Department 
rejected the use of EC export data to 
Yugoslavia and used instead the 
Yugoslav Statistics of Foreign Trade. 

DOC Position . 

Although we agree with petitioner 
that it would be preferable to use Indian 
import statistics from all countries, this 
is not possible for this review. In the 
Hungarian TRB review cited by 
petitioner, EC export data and Yugoslav 
Statistics of Foreign Trade data were 
both submitted on the record and in time 
for all parties to comment on their use. 
The Yugoslav Statistics of Foreign Trade 
data was found to be a better measure 
of the value of taw materials than the 
EC export data. In this review, the 
Indian import statistics submitted by 
petitioner were untimely. Furthermore, 
the Department did not have 
independent access to current Indian 
trade statistical information. Therefore, 
as BIA, we are using the EC export 
statistics to India, with appropriate 
adjustments. 

Comment 3 

Petitioner contends that, if the EC 
export statistics to India were used, an 
adjustment would be necessary to 
convert the FOB value to a CIF value. 
Petitioner reiterated its claim that, if 
import values are used, import duties 
must be added to reflect full market 
costs in India. Petitioner also argues 
that, even if a refund of duties was 
possible, the full amount of duty would 
not be refunded due to scrap. 

Respondents and interested parties 
maintain that there is no indication on 
the record whether the EC export 
statistics are based upon CIF, C&F or 
FOB values. Respondents state that the 
Department has used these statistics in 
other reviews without applying any 
conversion factor. Respondents further 
contend that, should a conversion factor 
be applied, this factor should represent 
the difference between CIF and FOB 
values of exports of appropriate types of 
steel, and that there is no indication of 
how petitioner’s conversion data was 
calculated. 


Interested parties contend that, even 
if the EC export data to India does not 
include freight and other costs, it would 
still be incorrect to adjust the data, since 
Chinese manufacturers, as a rule, do not 
import steel. Therefore, interested 
parties claim that CIF expenses would 
not be applicable to Chinese factories. If 
an adjustment is to be made, interested 
parties urge the Department to use U.S. 
import statistics which contain a 
breakdown between Customs values 
and CIF values. Finally, interested 
parties contend that the Indian CIF/FOB 
factor should be revised to reflect the 20 
percent decline found in the world CIF/ 
FOB factor since 1983. 

DOC Position 

We agree with petitioner that an 
adjustment is necessary to convert the 
FOB value to a CIF value. After 
contacting the European Community’s 
Office in Washington, DC, we have 
found that the EC export statistics are 
based on FOB values, not CIF values. 
Therefore, we have applied a CIF/FOB 
conversion factor obtained from the 
International Monetary Fund’s 
International Financial Statistics for 
1990 to these EC export statistics. This 
factor was the same for both 1989 and 
1990 and was derived from India’9 CIF 
imports compared to its FOB imports. 
However, we disagree with petitioner’s 
statement that refunded duties do not 
include scrap used in the production of 
TRBs. Petitioner has provided no 
evidence in this review that would 
suggest that the full amount of the duty 
paid is not refunded upon exportation of 
the merchandise. We also disagree with 
interested parties’ statement that, since 
Chinese manufacturers do not import 
steel, an adjustment should not be made 
to the EC export statistics. Converting 
an FOB price to a CIF price more closely 
reflects what is actually paid by Indian 
producers in the surrogate country. The 
amount of steel imported into China is 
not relevant. 

Comment 4 

Petitioner maintains that, since Asian 
and Bimetal Bearing Ltd. (Bimetal) 
represent the known universe of 
producers of comparable merchandise in 
India. Asian’s experience has not been 
shown to be unlike the experience of 
PRC producers, and Asian appears to be 
a more significant producer of TRBs 
than Bimetal, the overhead and SG&A 
rates for the two companies should be 
averaged. 

Respondents argue that Asian is 
inappropriate for use as a surrogate 
company since it is considered a failing 
company under Indian tax law. 
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Respondents note that Asian has 
accumulated losses equal to or 
exceeding its entire net worth, and 
therefore is eligible for various types of 
assistance from the Indian government. 
Respondents further argue that there is 
no evidence to suggest that Asian is 
representative of the Chinese TRB 
industry. 

Interested parties note that the 
information from Asian does not relate 
to the POR. Interested parties also 
maintain that Asian is primarily a ball 
bearings producer, and therefore should 
not be deemed a better surrogate than 
Bimetal, which also produces ball 
bearings. Furthermore, respondents and 
interested parties contend that the 
calculation of SG&A for Asian is flawed 
due to the inclusion of interest expenses, 
excise duties, turnover tax and handling 
costs. Finally, respondents contend that 
the calculation of overhead for Asian is 
flawed due to the inclusion of 
miscellaneous expenses. 

DOC Position 

We agree with respondents that Asian 
is inappropriate for use as a surrogate 
company and therefore believe that the 
overhead and SG&A rates for Asian and 
Bimetal should not be averaged. We 
recognize, as respondents argue, that 
Asian has accumulated losses equal to 
or exceeding its entire net worth, and 
that its information is further removed 
from the POR than that of Bimetal. 
However, we believe that Asian is not 
an appropriate surrogate primarily 
because the auditor's report notes that 
the financial statements are not 
presented in accordance with the 
generally accepted accounting principles 
of India. 

Comment 5 

Petitioner contends that the failure of 
Premier to identify all related parties in 
the PRC in its questionnaire response 
renders all of its responses unusable. 
Petitioner notes that the verification 
report for Premier indicates that Premier 
has a relationship with a range of 
related parties. Petitioner argues that 
Premier withheld information about 
these parties. Furthermore, petitioner 
claims that, since the record does not 
reveal exactly what is manufactured or 
marketed by each of the related parties, 
the Department should use B1A in 
calculating a rate for Premier. Petitioner 
notes that the statute authorizes the 
Department to use BIA whenever it is 
unable to verify the accuracy of the 
information submitted or whenever a 
party refuses or is unable to produce 
information in a timely manner or in the 
form required. 


Premier contends that the 
questionnaire required it to provide 
information on related companies which 
deal with the products in this 
investigation, which Premier did. 
Premier stated that it interpreted the 
questionnaire as asking for all 
affiliations that deal with TRBs only. 
Premier argues that it has no 
relationship with companies that 
produce TRBs. According to Premier, it 
owns no interest in such companies, 
such companies own no interest in 
Premier, and there is no third party that 
owns a 20 percent interest in both 
Premier and such companies. Premier 
further argues that transactions between 
itself and another Hong Kong trading 
company were financing . 
accommodations, and that the other 
trading company did not know the final 
destination of merchandise sold to 
Premier. 

DOC Position 

Although we agree with petitioner 
that Premier failed to identify all of its 
affiliations in the PRC, we do not agree 
that this failure renders its responses 
unusable. Premier did not report its 
affiliations with companies involved 
with other products. However, at 
verification, we did not find any 
relationships with manufacturers of 
TRBs. As stated in the Final Results of 
Antidumping Duty Administrative 
Review; Lug Nuts From the People's 
Republic of China (50 FR 46153) 
(September 10,1991), "During 
verification, it is the Department's 
practice to select only a certain number 
of items to verify. Due to time 
constraints, the Department often is 
unable to complete the review of source 
documentation for all selected items. 
Nevertheless, if the Department’s 
verification team establishes the 
integrity of the source documents for 
those sales that it does review, then it 
assumes that source documents for the 
remaining sales are similarly reliable." 

In this instance, the verifier established 
to the best of his ability, that Premier is 
not related to any other company that 
produces TRBs. Therefore, we are 
accepting this finding for purposes of 
these final results. 

Comment Q 

Petitioner maintains that the BLA rate 
used in the preliminary determination 
was not adverse, and that the highest 
rate calculated for any respondent in 
this review should be used for either (1) 
The entire margin for Premier or (2) the 
margin for Premier's unmatched sales. 
Petitioner notes that the difficulties 
encountered in the previous reviews in 
obtaining matching data and difmer 


information for Premier have not been 
resolved in this review. Furthermore, 
petitioner contends that using the 0.97 
percent margin from the first two 
reviews for this review is contrary to the 
Department's promise to use a more 
adverse BIA rate if the need arose. 
Petitioner argued that an adverse BIA 
rate was used in a number of other 
cases where the respondent was either 
uncooperative or unable to provide an 
adequate response due to circumstances 
beyond its control. Petitioner suggested 
that, as an alternative BIA rate for 
Premier, the Department could use 
information provided by Premier itself 
and presented by petitioner. This rate 
would limit the similar matches to those 
with variable costs within plus or minus 
20 percent. 

Premier asserts that it answered the 
Department's questions to the best of its 
ability, but it was not able to report 
difmer information because it is not a 
manufacturer of TRBs. Premier argues 
that the circumstances of this review do 
not warrant a punitive BIA rate, because 
Premier fully cooperated with the 
Department Premier states that, 
although it should not be penalized for 
failing to provide information that it 
does not have, if such a BIA rate is 
applied, it should be the rate applied in 
the preliminary results. 

DOC Position 

We agree with respondent. We do not 
believe that an adverse BIA rate is 
appropriate for Premier's entire margin 
or its unmatched sales. We have 
therefore assigned these unmatched 
sales the 0.97% margin used in the 
preliminary results as BIA. Based on the 
information on the record, there is no 
basis to support a conclusion that 
Premier is able to get difference in 
merchandise information from its 
suppliers. Furthermore, the information 
provided by Premier to limit the similar 
matches to those with variable costs 
within plus or minus 20 percent is not 
adequate since it does not take into 
account the sales of cups and cones to 
the United States. See the "Foreign 
Market Value" section of this notice for 
an explanation of the Department's 
methodology. 

Comment 7 

Respondents maintained in their case 
briefs that the department’s use of 
Bimetal's expenses as the basis for 
calculating certain factors of production 
was incorrect. Respondents point out 
that Bimetal produces other than TRBs, 
and that its costs are not representative 
of costs incurred in a market economy 
by a manufacturer of the subject 
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merchandise. However, during the 
hearing, respondents and interested 
parties stated that if there were no 
other viable alternatives, Bimetal’s 
information should be used with various 
adjustments. Respondents and 
interested parties stated at the hearing 
that Bimetal is a viable producer, that its 
auditors gave it an unqualified audit 
report, and that the record does not 
indicate whether the products produced 
by Bimetal are more or less 
technologically advanced than TRBs. 

Although in its case brief petitioner 
argued in favor of averaging the 
overhead and SG&A rates of Bimetal 
and Asian, in its rebuttal brief petitioner 
stated that, since Bimetal does not 
produce TRBs, it is not an appropriate 
source for calculating certain factors of 
production. Petitioner urges that the 
Department use only Asian’s 
information instead, since Asian does 
produce TRBs. 

DOC Position 

We believe that Bimetal’s information 
is the most accurate information on the 
record, and therefore believe that the 
use of this information is appropriate. 
We agree with respondents’ and 
interested parties’ statements that 
Bimetal is a viable producer of bearings, 
its auditors found no inconsistencies, 
and the Department has in the past used 
information from companies that were 
not producers of such or similar 
merchandise for use in constructing a 
value. 

Comment 8 

Interested parties contend that the 
overhead rate used in the preliminary 
results is a rate suited to developed 
countries and should not be used in the 
final results. Interested parties state that 
the Department should use either: (1) 

The rate from the previous review; or (2) 
the Yugoslavian rate data provided by 
interested parties. 

Respondents and interested parties 
argue that, should the Department use 
Bimetal’s expenses in its analysis, the 
Department should correct the 
calculation of overhead. Respondents 
and interested parties state that 
depreciation expenses from prior years 
were incorrectly included in the 
overhead expense. Interested parties 
also argue that some depreciation 
should be included with SG&A 
expenses. Respondents and interested 
parties further argue that unidentified 
and unexplained miscellaneous 
expenses were incorrectly included in 
the overhead expense. 

Petitioner asserts that, if Bimetal’s 
data were used in the final results, there 
is no basis for excluding miscellaneous 


expenses or depreciation costs from the 
overhead total. According to petitioner, 
miscellaneous expenses are not 
included anywhere in Bimetal’s material 
or labor accounts. Furthermore, 
petitioner maintains that, since it is 
impossible to know the amount of 
depreciation expense for a given year 
until future years have passed, the only 
reasonable approach is to estimate this 
expense on the basis of the past year’s 
experience, as was done in the 
preliminary results. Finally, petitioner 
contends that the overhead rate used in 
the preliminary results is consistent with 
the known experience of TRB 
manufacturers around the world. 

DOC Position 

We disagree with interested parties 
that the overhead information used in 
the preliminary results is suited only to 
developed countries. As stated in our 
position to Comment 7, we are using this 
information for purposes of our final 
results. However, we do agree with 
respondents and interested parties that 
certain adjustments need to be made to 
the overhead rate provided by 
petitioner. W'e have therefore 
recalculated overhead by deducting 
from the total o'verhead figure 
depreciation expenses from prior years 
and an amount for depreciation which 
we are including under SG&A. 
Furthermore, we have allocated the 
miscellaneous expenses contained in 
overhead to both overhead and SG&A 
based on the percentage of overhead 
and SG&A net of miscellaneous 
expenses to the combined amount of 
overhead and SG&A net of 
miscellaneous expenses. 

Comment 9 

Respondents and interested parties 
argue that, should the Department use 
Bimetal’s expenses in its analysis, the 
calculation of Bimetal's SG&A expenses 
should be revised to correct certain 
errors. Respondents and interested 
parties argue that packing, forwarding, 
and shipping costs were incorrectly 
included in SG&A expenses. 
Furthermore, respondent and interested 
parties note that the amount of excise 
duty included in SG&A expenses was 
completely recovered and therefore 
Bimetal incurred no actual expense for 
this item. Interested parties argue that, if 
it is not clear that this expense was 
completely recovered, this expense 
should be treated as a materials 
expense. Interested parties further argue 
that an amount of depreciation included 
in overhead should be allocated to 
SG&A. Finally, respondent and 
interested parties argue that the amount 
of interest income reported by Bimetal 


should be used as an offset to Bimetal’s 
interest expense. 

Petitioner agrees that respondents’ 
claims regarding the effect of packing, 
forwarding and excise taxes upon the 
SG&A expenses are valid if Bimetal’s 
information was used in the final 
results. However, petitioner states that 
respondents' claims concerning interest 
is unfounded in that the links necessary 
to make the requested adjustment in the 
constructed value calculations have not 
been shown. 

DOC Position 

We agree with all parties that 
Bimetal’s SG&A expenses should be 
revised to exclude packing, forwarding 
and excise taxes which were included in 
SG&A in the preliminary results. We 
have made this adjustment. In addition, 
we agree with respondents and 
interested parties that the interest 
income reported by Bimetal should be 
used as an offset to the interest expense. 
However, we have offset interest 
expense only by the amount of interest 
income applicable to short-term interest- 
bearing assets. Furthermore, we agree 
with interested parties that an amount 
of depreciation included in overhead 
should be allocated to SG&A and have 
done so. We have increased SG&A to 
account for the entire ampunt of 
auditing fees incurred by Bimetal as 
there was no basis for excluding certain 
portions of this expense. Finally, we 
have allocated the miscellaneous 
expenses contained in overhead to both 
overhead and SG&A, based on the 
respective ratios of overhead net of 
miscellaneous expenses and SG&A 
amounts to the combined amount of 
overhead and SG&A. 

Comment 10 

Luoyang contends that the 
Department should value steel scrap 
used as inputs by Luoyang at the cost of 
steel scrap, not steel bar. Luoyang 
maintains that there are essential 
differences between steel bar and steel 
scrap used by Luoyang. Furthermore, 
Luoyang asserts that steel bar has a 
much higher value than steel scrap. 
Finally, Luoyang states that, since it 
takes a significantly greater amount of 
steel scrap inputs to produce TRBs than 
steel bar, if both types of inputs had the 
same value, Luoyang would 
manufacture TRBs with steel bar 
entirely, and sell the scrap at steel bar 
prices. 

Petitioner counters that new material 
remains new product throughout the 
production process. According to 
petitioner, the only time scrap has any 
significance is when a respondent 
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demonstrates that it recovered and sold 
scrap from its production process, 
thereby reducing its net material cost. 
Petitioner maintains that there is no 
such thing as input scrap. 

DOC Position 

We do not believe that the scrap steel 
input reused by Luoyang should be 
valued at the cost of steel scrap. 
Respondent had sufficient time before 
verification to bring this issue to the 
attention of the Department and to 
suggest alternatives with which to value 
this reused steel input. However, 
respondent failed to do so. Since this 
issue was discovered during 
verification, and since there is no other 
reasonable valuation alternative, we 
have valued this reused steel input at 
the price of steel bar. 

Comment 11 

Respondents and interested parties 
assert that the Department should not 
have included Guizhou and Jilin in this 
administrative review, since the 
petitioner did not request a review for 
these companies. Interested parties 
assert that the inclusion of Guizhou and 
Jilin is not legally permissible. 
Respondents argue that petitioners 
request for review did not equate CMEC 
with all PRC companies that exported 
TRBs to the United States. Interested 
parties state that the only companies 
that can be legally reviewed are those 
listed in the Notice of Initiation or those 
listed in petitioner’s request for review. 
Both respondent and interested parties 
contend that Guizhou and Jilin were 
never part of CMEC. Thus, respondents 
state that the data obtained from 
Guizhou and Jilin should not be used to 
determine the “all other” rate in this 
review, and that entries made by these 
two companies during the POR should 
be liquidated at the deposit rate. 
Furthermore, interested parties point out 
that, since the Department’s preliminary 
results show the respondents to be 
independent, there is no basis to include 
Guizhou and Jilin in the review. 

Petitioner maintains that respondents 
themselves identified CMEC as the sole 
exporter of TRBs from the PRC in the 
original investigation and in the two 
subsequent reviews. Petitioner points 
out that identifying the name of 
individual plants in its request for 
review was unnecessary. In spite of this 
fact, petitioner notes that there were no 
imports reported in this review for 
which Timken did not request a review 
of either the producer or the exporter. 

DOC Position 

We agree with petitioner. 

Respondents’ and interested parties' 


contention that the Department was 
wrong in including all Chinese 
companies in this review because they 
were not specifically requested by 
petitioner is without merit. Our 
reasoning for including all Chinese 
companies has been quite clear. As we 
stated in our preliminary results, at the 
time of the investigation, CMEC was the 
umbrella organization through which all 
companies in the PRC exported TRBs to 
the United States. The notion that 
CMEC was the only exporter of TRBs in 
the PRC was also accepted during our 
initiation of this review. As such, in 
reviewing CMEC. we included ail PRC 
companies that exported TRBs to the 
United States. By initiating this review 
for CMEC and Premier, we therefore 
meant to include all exports of TRBs 
from the PRC. Even if the umbrella 
organization situation with CMEC did 
not exist, 19 CFR 353.22(c) specifically 
permits the Department to review any 
firm on its own initiative when 
appropriate. Furthermore, we note tha> 
there were no imports reported in this 
review for which Timken did not request 
a review of either the producer or the 
exporter. 

Comment 12 

Respondents assert that the 
Department should base the “all others” 
rate on the weighted-average margin of 
all TRB producers, not on the highest 
margin calculated for any single 
producer. Respondents argue that the 
use of the highest margin calculated for 
any single producer is particularly 
inappropriate in this case because the 
rate is unrepresentative of Chinese 
exports. Respondents note that the 
highest margin calculated in the 
preliminary results was based on one 
sale of one unusual part number, which 
was not exported by any other company 
during the POR. 

Interested parties contend that the 
Department has no legal right to impose 
an “all others” rate on companies that 
did not participate in this review for 
purposes of assessing duties on imports 
which entered during the POR. 

Interested parties argue that the 
application of an “all others” rate 
should only be used to determine what 
the estimated antidumping duty rates 
will be on future entries. Even if the 
Department is allowed to impose an “all 
others” rate, interested parties maintain 
that the highest non-BIA rate used by 
the Department in the preliminary 
results is unfair. Interested parties 
suggest that the weighted-average 
margin of all companies reviewed 
should be the “all others” rate. 


DOC Position 

We disagree with interested parties. 
For assessment purposes, all shippers 
not individually reviewed in this case 
will be assessed duties equal to the 
highest rate for any non-BIA reviewed 
firm, which is the “all others” rate. As 
noted in Comment 11. the Department 
intended to cover all exporters of the 
subject merchandise in this review The 
fact that the Department did not 
specifically name a company is 
attributable to the unique and evolving 
circumstances of non-market economy 
cases from the PRC. However, all 
companies not specifically named, but 
nevertheless covered in this review, had 
the opportunity to participate and 
receive their own margins. 

We also disagree with respondents 
that a weighted-average margin is the 
appropriate “ail others” rate for 
estimated duty deposit purposes As 
stated in the Final Results of 
Antidumping Duty Administrative 
Review: Certain Fresh Cut Flowers From 
Mexico (58 FR 296211 (June 28. 1991). the 
Department has changed its practice 
with respect to the new shipper/all 
others” rate because of difficulties 
Customs has in determining when a 
producer/exporter begins shipping the 
subject merchandise to the United 
States The current practice of the 
Department is to assign ail shippers not 
having an individual rate in any 
previous administrative review or the 
investigation, and which are not related 
to any firms with individual rates, 
regardless of when they began 
exporting, the “all others” rate, which is 
the highest rate calculated for any 
reviewed firm. (Note that this rate was 
formerly called the “new shipper” rate 
The Department will no longer calculate 
a separate “new shipper” rate, but will 
update the “all others” rate with each 
administrative review.) Therefore, the 
“all others” rate will continue to be the 
highest margin calculated for any single 
producer. 

Comment 13 

Interested parties maintain that in the 
event that a “new shipper” rate or “all 
other” rate is imposed after this review 
this new rate should not apply to Chin 
Jun Industrial Ltd. (Chin Jun). Chin Jun is 
an exporter of TRBs to the United States 
which first exported bearings after May 
31,1989. 

DOC Position 

We disagree with interested parties 
As stated in response to Comment 12 
the “all others” rate applies to all 
shippers not receiving individual rates 
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in this review, regardless of when they 
began exporting. 

Final Results of the Review 

For purposes of these final results, we 
have determined that company-specific 
dumping margins are warranted for the 
eight companies listed below. (Fora 
further discussion of company-specific 
dumping margins, see the preliminary 
results of this administrative review (56 
FR 50309, October 4.1991). and a July 23, 
1991, memo from the Director, Office of 
Antidumping Investigations, to the DAS 
for Investigations, both of which are cm 
file in room B-099, U.S. Department of 
Commerce.) For any other exporters, 
with entries during the review period, 
we have assigned an “all others” rate 
equal to the highest rate for any 
company in th)9 administrative review. 
This rate will also be the deposit rate for 
all companies who have not received an 
individual rate in any administrative 
review or the less than fair value 
investigation, and are not related to any 
firms with individual rates. As a result 
of our review, we determine the margins 
to be: 


Manufacturer/ 

exporter 

Time period 

Margin 

(percent) 

CMEC.. . 

5/12/89-5/31 90 

0.00 

Guizhou__ 

5/12/89-5/31 *90 

0.00 

Henan .... 

5/12/89-5/3*'90 

0.00 

Jilin_ 

5/12/89-5/31:90 

8.83 

Liaoning_ 

5/12/89-5/31'90 

0.00 

Luoyang-- 

5/12/89-5/31.90 

1.05 

Premier__ 

6/01/89-5/31 90 

0.60 

Shanghai Genera'.... 

6/01/89-5/31 90 

0.00 

All Others_ 

5/12/89-5/31 90 

883 


This Department will instruct the 
Customs Service to assess antidumping 
duties at these rates on all appropriate 
entries. Individual differences between 
United States Price and Foreign Market 
Value may vary from the percentages 
stated above. The Department will issue 
appraisement instructions concerning 
these eight companies and all others 
directlv to the Customs Service. 

Furthermore, as provided by section 
751(a)(1) of the Tariff Act: (1) A cash 
deposit of estimated antidumping duties 
based on the above margins shall be 
required on entries of this merchandise 
from Jilin, Luoyang, Premier and all 
others; and (2) since the margins for 
CMEC. Guizhou, Henan, Liaoning and 
Shanghai General are G.00 percent the 
Department shall not require a cash 
deposit of antidumping duties on entries 
of TRBs from these companies. These 
deposit requirements are effective for all 
shipments of TRBs from the PRC entered 
or withdrawn from warehouse, for 
consumption on or after the date of 
publication of this notice and shall 


remain in effect until publication of the 
final results of the ne>t administrative 
review. 

The administrative review and notice 
are in accordance with sections 
751(a)(1) of the Act (19 U.S.C. 1675(a)(1)) 
and 19 CFR 353.22(c){C). 

Dated: December 23.1901. 

Francis J. Sailer, 

Acting Assistant Secretary {or Import 
Administration. 

[FR Doc. 91-31185 Filed 12-30-91; 8:45 am| 

BILLING COOE 3510-DS-M 


Minority Business Development 
Agency 

Business Development Center 
Applications: Ponce, Puerto Rfco 
(Service Area) 

AGENCY: Minority Business 
Development Agency, Commerce. 
action: Notice. 

SUMMARY: In accordance with Executive 
Order 11625, the Minority Business 
Development Agency (MBDA) is 
soliciting competitive applications under 
its Minority Business Development 
Center (MBDC) program to operate an 
MBDC for approximately a 3-year 
period, subject to Agency priorities, 
recipient performance and the 
availability of funds. The cost of 
performance for the first Budget period 
(12 months) is estimated as $184,260 in 
Federal funds, and a minimum of $32,516 
in non-Federal (cost sharing) 
contribution, from June 1.1992 to May 
31.1993. Cost-sharing contributions, may 
be in the form of cash contributions, 
client fees, in-kind contributions or 
combinations thereof. The MBDC will 
operate in the Ponce, Puerto Rico SMSA 
geographic service area. 

The funding instrument for the MBDC 
will be a cooperative agreement. 
Competition is open to individuals, non¬ 
profit and for-profit organizations, state, 
local governments, American Indian 
tribes and educational institutions. 

The MBDC program is designed to 
provide business development services 
to the minority business community for 
the establishment and operation of 
viable minority businesses. To this end, 
MBDA funds organizations that can 
identify and coordinate public and 
private sector resources on behalf of 
minority individuals and firms; offer a 
full range of management and technical 
assistance; and serve as a conduit of 
information and assistance regarding 
minority business. 

Applications will be evaluated 
initially by regional staff on the 
following criteria: The experience and 


capabilities of the firm and its staff in 
addressing the needs of the business 
community in general and. specifically, 
the special needs of minority businesses, 
individuals and organizations (50 
points); the resources available to die 
firm in providing business development 
services (10 points); the firm's approach 
(techniques and methodologies) to 
performing the work requirements 
included in the application (20 points); 
and the firm’s estimated cost for 
providing such assistance (20 points). 

An application must receive at least 70% 
of the points assigned to any one 
evaluation criteria category to be 
considered programmatically acceptable 
and responsive. The selection of an 
application for further processing by 
MBDA will be made by the Director 
based on a determination of the 
application most likely to further the 
purpose of the MBDC Program. The 
application will then be forwarded to 
the Department for final processing and 
approval, if appropriate. The Director 
will consider past performance of the 
applicant on previous Federal awards. 

MBDCs shall be required to contribute 
at least 15% of the total project cost 
through non-Federal contributions. To 
assist them in this effort, MBDCs may 
charge client fees for management and 
technical assistance (M&TA) rendered. 
Based on a standard rate of $50 per 
hour, MBDC9 will charge client fees at 
20% of the total cost for firms with gross 
sales of $500,000 or less, and 35% of the 
total cost for firms with gross sales of 
over $500,000. 

MBDCs performing satisfactorily may 
continue to operate after the initial 
competitive year for up to 2 additional 
budget periods. MBDCs with year-to- 
date “commendable** and “excellent” 
performance ratings may continue to be 
funded for up to 3 or 4 additional budget 
periods, respectively. Under no 
circumstances shall an MBDC be funded 
for more than 5 consecutive budget 
periods without competition. Periodic 
reviews culminating in year-to-date 
quantitative and qualitative evaluations 
will be conducted to determine if 
funding for the project should continue. 
Continued fundings will be at the 
discretion of MBDA based on such 
factors as an MBDC’s performance, the 
availability of funds and the Agency 
priorities. 

Awards under this program shall be 
subject to all Federal and Departmental 
regulations, policies, and procedures 
applicable to Federal assistance awards. 

In accordance with QMB Circular A- 
129. “Managing Federal Credit 
Programs,” applicants who have an 
outstanding account receivable with the 
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Federal Government may not be 
considered for funding until these debts 
have been paid or arrangements 
satisfactory to the Department of 
Commerce are made to pay the debt 

Applications are subject to 
Govemmentwide Debarment and 
Suspension (Nonprocurement) 
requirements as stated in 15 CFR part 
20 . 

The departmental Grants Officer may 
terminate any grant/cooperative 
agreement in whole or in part at any 
time before the date of completion 
whenever it is determined that the 
MBDC has failed to comply with the 
conditions of the grant/cooperative 
agreement. Examples of some of the 
conditions which can cause termination 
are failure to meet cost-sharing 
requirements; unsatisfactory 
performance of MBDC work 
requirements; and reporting inaccurate 
or inflated claims of client assistance or 
client certification. Such inaccurate or 
inflated claims may be deemed illegal 
and punishable by law. 

On November 18,1988, Congress 
enacted the Drug-Free Work-place Act 
of 1988 (Pub. L 100-690, title V. subtitle 
D). The statute requires contractors and 
grantees of Federal agencies to certify 
that they will provide a drug-free 
workplace. Pursuant to these 
requirements, the applicable 
certification form must be completed by 
each applicant as a precondition for 
receiving Federal grant or cooperative 
agreement awards. 

“Certification for Contracts, Grants, 
Loans, and Cooperative Agreements" 
and SF-LLL the “Disclosure of Lobbying 
Activities" (if applicable) is required in 
accordance with section 319 of Public 
Law 101-121. which generally prohibits 
recipients of Federal contracts, grants, 
and loans from using legislative 
Branches of the Federal Government in 
connection with a specific contract, 
grant or loan. 

closing date: The closing date for 
application is February 18,1992. 
Applications must be postmarked on or 
before February 18,1992. 

Proposals will be reviewed by the 
Washington Regional Office. The 
mailing address for submission is: 
addresses: 

Gina A. Sanchez. Regional Director, 

Washington Regional Office, Minority 

Business Development Agency, 14th & 

Constitution Ave. NW., room 6711, 

Washington, DC 20230. 

FOR FURTHER INFORMATION CONTACT: 
fohn F. Iglehart, Regional Director, New 
York Regional Office at (212) 264-3263. 
SUPPLEMENTARY INFORMATION: 
Anticipated processing time of this 


award is 120 days. Executive Order 
12372 “Inter-governmental Review of 
Federal Programs" is not applicable to 
this program. Questions concerning the 
preceding information, copies of 
application kits and applicable 
regulations can be obtained at the above 
New York address, 

11.800 Minority Business Development 
(Catalog of Federal Domestic Assistance). 
Dated: December 24,1991. 

William R. Fuller, 

Deputy Regional Director, New York Regional 
Office. 

(FR Doc. 91-31182 Filed 12-30-91; 8:43 am) 

erLUNQ CODE 3510-21-M 


National Oceanic and Atmospheric 
Administration 

(Docket No. 911192-1292] 

Western Pacific Bottomfish and 
Seamount Groundfish Fisheries 

agency: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
action: Notice of control date for entry 
into the bottomfish fishery in the Mau 
Zone of the Northwestern Hawaiian 
Islands. 

summary: This notifies owners of 
vessels that enter the bottomfish fishery 
in the Mau Zone of the Northwestern 
Hawaiian Islands (NWHI) after 
December 17,1991, that they may be 
determined to be ineligible for future 
participation in that fishery should the 
W'eatem Pacific Fishery Management 
Council (Council) decide to limit access 
to tlie fishery based in part on historical 
participation. Owners are defined as 
persona listed as owners on Coast 
Guard vessel documentation records, or 
on state vessel registration records for 
undocumented vessels. 

This announcement is intended to 
alert bottomfish fishery participants in 
the Mau Zone who enter the fishery 
after the referenced date that their 
investment may be at risk if the Council 
decides to limit access to the fishery. 
This announcement does not preclude 
consideration of any other date for 
eligibility from being proposed and 
implemented. 

FOR FURTHER INFORMATION CONTACT 

Kitty Simonds, Executive Director, 
Western Pacific Fishery Management 
Council, (808) 523-1368; or E. C. 
Fullerton. Regional Director, Southwest 
Region, NMFS (213) 514-6196 or (FTS) 
795-6196. 

SUPPLEMENTARY INFORMATION: A limited 
entry permit is currently required to 
participate in the bottomfish fishery in 
the Ho’omalu Zone of the NWHI. that 


portion of the exclusive economic zone 
(EEZ) west of 165° W. longitude. Access 
is not limited in the Mau Zone, that 
portion of the EEZ between 181* 20' and 
105* W. longitudes, but participants 
must hold Federal permits. Persons 
fishing in the Mau Zone can earn points 
for possible qualification for a Ho'omalu 
Zone limited entry permit. 

Due in part to restrictions in other 
Hawaiian fisheries such as the longline 
and lobster fisheries, the Mau Zone 
fishery is experiencing a significant 
increase in fishing effort. While the 
number of Ho’omalu Zone limited entry 
permits has decreased by 50 percent in 
the past year, the number of Mau Zone 
permits increased by 75 percent. There 
are now 29 Mau Zone permits. 

The Council is concerned about the 
increasing effort in this fishery. 
Estimates of Spawning Potential Ratio 
(SPR) indicate that the status of 
opakapaka stocks in the Mau Zone (SPR 
=* 0.28) more closely resembles the 
status of opakapaka in the Main 
Hawaiian Islands (SPR = 0.35), than in 
the Ho'omalu Lone (SPR = 0.65). The 
Plan Team has expressed concern that 
the bottomfish stocks in the Main 
Hawaiian Islands are showing signs of 
stress, and the Mau Zone stocks may be 
approaching a similar condition. In 
addition, an economic analysis by the 
NMFS Honolulu Laboratory indicates 
that the Mau Zone can economically 
sustain a fleet of 8 full-time vessels; 14 
vessels were active in the Mau Zone in 
1990 

The Council’s Bottomfish Advisory 
Review Board (BARB), which was 
established to advise the Council on the 
NWHI limited entry program, has 
requested several times that the Council 
consider limited access for the Mau 
Zone. At its December 17-18,1991, 
meeting, the Council agreed to establish 
a December 17,1991 control date for 
possible use in a limited access program 
for the Mau Zone. The Council has 
directed the bottomfish plan team to 
evaluate the BARB’s proposal and 
develop alternative approaches for the 
Council to consider 

Establishment of a potential control 
date is needed to minimize a rush to 
enter the fishery while limited access 
alternatives are being discussed. 
However, establishment does not 
commit the Council to any particular 
management regime or criterion for 
entry to the bottomfish fishery in the 
Mau Zone. Fishermen are not 
guaranteed future participation in the 
Mau Zone fishery regardless of their 
date of entry or intensity of participation 
in the fishery before or after the control 
date. The Council may choose a 








Federal Register / Vol. 56, No. 251 / Tuesday, December 31, 1991 / Notices 


67599 


different cor.trul date, or it may choose a 
management regime that doe3 not make 
use of a control date. The Council may 
choose to give variable consideration to 
participants in the fishery before and 
after the control date. The Council may 
also choose to take no further action to 
control entry or access to the fishery. 

Authority: 10 U.S.C. 1001 el seq. 

Dated: December 24.1991. 

Samuel W. McKeen, 

Acting Assistant Administrator for Fisheries, 
National Murine Fisheries Service. 

|FR Doc. 91-31246 Filed 12-30-91: 8:45 amj 

BILLING COOE 3510--22-4# 


North Pacific Fishery Management 
Council; Public Meetings 

agency: National Marine Fisheries 
Service. NOAA. Commerce. 

The North Pacific Fishery 
Management Council (Council), and its 
Advisory Panel (AP) and its Scientific 
and Statistical Committee (SSC) will 
hold public meetings on January 13-17, 
1992, at the Downtown Hilton Hotel, 
Portland. OR. A Council executive 
session, pertaining to a briefing on 
litigation, which is not open to the 
public, is scheduled to begin on January 
19 at noon. The Council is scheduled to 
convene its regular public meeting on 
January 17 at 8 a.m. The Council's AP 
and SSC will begin their meetings on 
January 13 at 1 p.m. Their agendas will 
be similar to that of the Council (see 
below). Other workgroup and committee 
meetings also may be held on short 
notice during the meeting week. 

The Council will consider the 
following agenda items: (1) Report on 
the status of seabirds, and review of the 
draft Alaska Seabird Management Plan 
prepared by the U.S. Fish and Wildlife 
Service; (2) review of progress on the 
revision to the North Pacific Fisheries 
Research Plan, and consideration of 
approval of a program for public review, 
(3) review of progress on the 
development of a moratorium on all 
fisheries under the Council’s jurisdiction 
and on a comprehensive rationalization 
program; (4) a status report on an 
amendment to the Marine Mammal 
Protection Act proposed by the National 
Marine Fisheries (NMFS); (5) a status 
report on Secretarial action taken on 
Amendment 17/22—Walrus Islands; (6) 
an update on research on pollock in the 
Culf of Alaska: (7) review of research 
priorities and recommendations to the 
NMFS; (8) an overview of crab 
management and consideration of the 
need for adjustments to the management 
plan; (9) review of staff tasking; and (10) 
restrictions on U.S. operations affiliated 


with foreign activities in the Central 
Bering Sea. 

In relation to groundfish management, 
the Council will: (1) Receive a report 
from the NMFS on plan amendments, 
regulatory changes and emergency rules 
in progress; (2) discuss catch and 
discard estimation procedures; (3) 
receive a report from the Alaska 
Fisheries Science Center on the need for 
the current joint U.S./Japan longline 
survey; and (4) hear results of scoping 
on the proposed delay in the Bering Sea/ 
Aleutian Islands pollock “B” season, 
and consider the need for a plan 
amendment. 

For more information contact the 
North Pacific Fishery Management 
Council, P.O. Box 103136, Anchorage. 

AK 99510; telephone (907) 271-2809. 

Dated. December 24.1991. 

David S. Crestin. 

Deputy Director ; Office of Fisheries 
Conservation and Management, National 
Marine Fisheries Service. 

[FR Doc. 91-31247 Filed 12-30-91; 8:45 ami 
Billing code 3510 - 22-11 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Establishment of an Import Limit for 
Certain Wool Textile Products 
Produced or Manufactured in Costa 
Rica; Correction 


December 24.1991. 

A 9 the result of a data investigation, 
the import level for Costa Rica 443 is 
being revised. In the letter to the 
Commissioner of Customs published in 
the Federal Register on October 24.1991 
(56 FR 55120), second column, the import 
level for Category 443 is changed from 
176,810 numbers to 187,983 numbers. 
Auggie D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

(FR Doc. 91-31188 Filed 12-30-91: 8.45 amj 
BILLING COOE 35tO-DR-f 


h djustment of Import Limits for 
Certain Cotton, Man-Made Fiber, Silk 
Blend and Other Vegetable Fiber 
Textile Products Produced or 
Manufactured in Thailand 

December 24.1991. 
agency: Committee for the 
Implementation of Textile Agreements 
(CITA). 

action: Issuing a directive to the 
Commissioner of Customs adjusting 
limits. 

EFFECTIVE DATE: December 30.1991. 


FOR FURTHER INFORMATION CONTACT: 

Ross Arnold, International Trade 
Specialist, Office of Textiles and 
Apparel. U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 343-6581. For information on 
embargoes and quota re-openings, call 
(202) 377-3715. 

SUPPLEMENTARY INFORMATION: 

Authority: Executive Order 11651 of March 
3,1972. as amended; section 204 of the 
Agricultural Acl of 1956. as amended [7 
U.S.C. 1854). 

The current limits for certain 
categories are being adjusted, variously, 
for special shift, carryforward and 
cancellation of special shift previously 
added and subtracted. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United Slates (see 
Federal Register notice 55 FR 50756. 
published on December 10,1990). Also 
see 56 FR 32558, published on July 17, 
1991. 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all of 
the provisions of the bilateral 
agreement, but are designed to assist 
only in the implementation of certain of 
its provisions. 

Auggie D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

Committee for the Implementation of Textile 
Agreements 

December 24.1991. 

Commissioner of Customs. 

Department of the Treasury . Washington, DC 
20229. 

Dear Commissioner. This directive amends, 
but does not cancet, the directive issued to 
you on July 11.1991, by the Chairman. 
Committee for the Implementation of Textile 
Agreements. That directive concerns imports 
of certain cotton, wool, man-made fiber, silk 
blend and other vegetable fiber textiles and 
textile products, produced or manufac tured in 
Thailand and exported during the twelve- 
month period which began on January 1,1991 
and extends through December 31,1991. 

Effective on December 30,1991. you are 
directed to amend further the directive dated 
July 11,1991 to adjust the limits for the 
following categories, as provided under the 
terms of the current bilateral agreement 
between the Governments of the United 
States and Thailand: 
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Category 

Adjusted twelve-month 
limit» 

Sublevels in Group II 
338/339_ 

1,572.760 dozen 

208,050 dozen. 

345.... 

347/348/847. 

516.990 dozen. 

1.583.990 dozen. 

711,555 dozen. 

638/639.... 

647/648___ 


* The limits have not been adjusted to account for 
any imports exported after December 31, 1990. 


The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 

Auggie D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

[FR Doc. 91-31189 Filed 12-30-91; 8:45 am] 

BILLING CODE 3510-Ofl-f 


Denial of Participation in the Special 
Access and Special Regime Programs 

December 24,1991. 
agency: Committee for the 
Implementation of Textile Agreements 
(CITA). 

action: Issuing a directive to the 
Commissioner of Customs denying the 
right to participate in the Special Access 
and Special Regime Programs. 

EFFECTIVE DATE: April 1, 1992. 

FOR FURTHER INFORMATION CONTACT: 

Lori E. Goldberg, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce. 
(202) 377-3400. 

SUPPLEMENTARY INFORMATION: 

Authority: Executive Order 11851 of March 
3.1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 

The Committee for the 
Implementation of Textile Agreements 
(CITA) has determined that Western 
Caribbean Jeans is in violation of the 
requirements set forth for participation 
in the Special Access and Special 
Regime Programs. 

In the letter published below, the 
Chairman of CITA directs the 
Commissioner of Customs, effective on 
April 1,1992, to deny Western 
Caribbean Jeans the right to participate 
in the Special Access and Special 
Regime Programs, for a period of three 
years, beginning April 1,1992 and 
ending March 31,1995. In addition, for 
the period April 1,1992 through March 
31.1995, U.S. Customs will not sign ITA- 
370P forms for export of U.S.-formed and 
cut fabric for Western Caribbean Jeans. 

Requirements for participation in the 
Special Access Program are available in 


Federal Register notices 51 FR 21208, 
published on June 11,1986; 52 FR 26057, 
published on July 10.1987; and 54 FR 
50425, published on December 6,1989. 

Requirements for participation in the 
Special Regime Program are available in 
Federal Register notices 53 FR 15724. 
published on May 3,1988; 53 FR 32421. 
published on August 25.1988; 53 FR 
49346, published on December 7.1988; 
and FR 50425, published on December 6. 
1989. 

Auggie D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

Committee for the Implementation of Textile 
Agreements 

December 24.1991. 

Commissioner of Customs. 

Department of the Treasury. Washington. DC 
20229. 

Dear Commissioner: The purpose of this 
directive is to notify you that the Committee 
for the Implementation of Textile Agreements 
has determined that Western Caribbean 
Jeans is in violation of the requirements for 
participation in the Special Access and 
Special Regime Programs. 

Effective for entry on or after April 1.1992. 
you are directed to prohibit Western 
Caribbean Jeans from further participation in 
the Special Access and Special Regime 
Programs for a period of three years, 
beginning April 1,1992 and ending March 31, 
1995. Goods accompanied by Form ITA-370P 
which are presented to U.S. Customs for 
entry under the Special Access and Special 
Regime Programs will no longer be accepted. 
In addition, for the period April 1,1992 
through March 31,1995, you are directed not 
to sign ITA-370P forms for export of U.S.- 
formed and cut fabric for Western Caribbean 
Jeans. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 

Auggie D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

[FR Doc. 91-31187 Filed 12-30-91; 8:45 am) 

BILLING CODE 3510-DR-F 


Textile and Apparel Categories With 
the Harmonized Tariff Schedule of the 
United States; Change to the 1992 
Correlation 

December 23,1991. 
agency: Committee for the 
Implementation of Textile Agreements 
(CITA). 

action: Change to the 1992 Correlation. 

FOR FURTHER INFORMATION CONTACT: 

Lori E. Goldberg, International Trade 
Specialist. Office of Textiles and 


Apparel, U.S. Department of Commerce. 
(202) 377-3400. 

SUPPLEMENTARY INFORMATION: 

The Correlation: Textile and Apparel 
Categories based on the Harmonized 
Tariff Schedule of the United States 
(1992) presents the harmonized tariff 
numbers under each of the cotton, wool, 
man-made Fiber, silk blend and other 
vegetable fiber categories used by the 
United States in monitoring imports of 
these textile products and in the 
administration of the bilateral 
agreement program. The 1992 
Correlation should be amended to 
correct the unit of measure for Category 
632 from dozen to dozen pair. 

Auggie D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

[FR Doc. 91-31190 Filed 12-30-91; 8:45 am] 

BILLING COOE 3510-DR-F 


COMMODITY FUTURES TRADING 
COMMISSION 

Coffee, Sugar & Cocoa Exchange, Inc.: 
Proposed Amendments Relating to the 
Delivery of Coffee in Licensed 
Warehouses in New Orleans on the 
Coffee “C” Futures Contract 

AGENCY: Commodity Futures Trading 
Commission. 

action: Notice of Proposed Contract 
Market Rule Changes. 


SUMMARY: The Coffee, Sugar & Cocoa 
Exchange, Inc. (CSCE) has submitted 
proposed amendments to its coffee “C" 
futures contract that will declare a 
moratorium on the licensing of 
additional wharf warehouses located in 
the Port of New Orleans and require 
that any new coffee certified by the 
CSCE must not be stored in existing 
CSCE-licensed wharf warehouses 
located in New Orleans. The proposed 
amendments will be made effective by 
the CSCE immediately following 
Commission approval with respect to all 
existing and newly listed contract 
months. In accordance with section 
5a(12) of the Commodity Exchange Act 
and acting pursuant to the authority 
delegated by Commission Regulation 
140.96, the Director of the Division of 
Economic Analysis (Division) of the 
Commodity Futures Trading 
Commission (Commission) has 
determined, on behalf of the 
Commission, that the proposed 
amendments are of major economic 
significance. On behalf of the 
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Commission, the Division is requesting 
comments on this proposal. 
dates: Comments must be received on 
or before January 30,1992. 
addresses: Interested persons should 
submit their views and comments to 
Jean A. Webb, Secretary, Commodity 
Futures Trading Commission, 2033 K 
Street. NW., Washington, DC 20581. 
Reference should be made to the 
proposed changes affecting CSCE- 
licensed wharf warehouses in the Port of 
New Orleans for the Coffee *‘C" futures 
contract. 

FOR FURTHER INFORMATION CONTACT: 

Fred Linse, Division of Economic 
Analysis, Commodity Futures Trading 
Commission, 2033 K Street, NW., 
Washington. DC 20581, telephone (202) 
254-7303. 

SUPPLEMENTARY INFORMATION: The 

existing terms of the coffee “C” futures 
contract provide for the delivery of 
CSCE-certified coffee stored in CSCE- 
licensed warehouses located in the Port 
of New York and the Port of New 
Orleans. 1 Currently, the contract's terms 
stipulate certain requirements that 
coffee warehouses located in the above- 
cited ports must meet in order to be 
eligible for licensing as delivery 
warehouses for the futures contract. 
These warehouse licensing standards 
currently do not place any restrictions 
on where licensed warehouses may be 
located within the above-noted ports. At 
present, in the Port of New Orleans, the 
CSCE-licensed warehouses are located 
at both wharf and inland locations. 

The CSCE is proposing to declare a 
moratorium on the licensing of 
additional wharf warehouses in the Port 
of New Orleans and to require that any 
new coffee certified by the CSCE must 
not be stored in wharf warehouses 
located in the Port of New Orleans. 
Under the proposals, the CSCE will 
continue to certify new coffee that is 
stored at inland warehouses located in 
the Port of New Orleans and will 
continue to permit the delivery of 
existing certified coffee that is stored at 
currently licensed wharf warehouses in 
New Orleans. The proposed 
amendments will be implemented 
immediately following Commission 
approval with respect to all existing and 
newly listed contract months. 

The CSCE indicates that the proposed 
amendments are being adopted to 
address concerns regarding the potential 
for bags of coffee held in storage at 
wharf warehouses in New Orleans to 


1 Drgmning with the July 1992 contract month, 
delivery on the coffee **C“ futures contract also will 
be permitted at CSCE-licensed warehouses located 
in the Port of San Francisco. 


burst at a higher rate than bags of coffee 
stored in other CSCE-licensed 
warehouses. In this respect, the CSCE 
indicates that an independent 
consultant hired by the CSCE conducted 
two inspections of coffee stored in 
CSCE-licensed wharf and inland 
warehouses, and determined that bags 
of coffee stored in wharf warehouses in 
New Orleans are more likely to burst 
than bags of coffee stored at other 
CSCE-licensed warehouses. The CSCE 
indicates that the consultant also 
determined that bags of coffee from 
certain origins were more likely to burst 
than bags of coffee of other origins. The 
CSCE further indicates that a CSCE 
analysis of the situation confirmed the 
consultant's findings. 

The Commission is seeking comment 
on the proposed amendments noted 
above. In particular, the Commission is 
requesting comment on the 
appropriateness and acceptability of the 
CSCE’s proposal to apply to all existing 
contract months the proposed 
amendment specifying that newly 
certified coffee must not be stored in 
CSCE-licensed wharf warehouses 
located in the Port of New Orleans. In 
addition, in cohsideration of the fact 
that the eventual effect of the proposed 
amendments will be to eliminate the 
possibility of futures delivery in wharf 
warehouses in New Orleans, the 
Commission is requesting comment on 
the extent to which the proposed 
amendments will affect the level of 
economically deliverable supplies 
available for the coffee “C” futures 
contract. 

Copies of the proposed amendments 
will be available for inspection at the 
Office of the Secretariat, Commodity 
Futures Trading Commission, at the 
above address. Copies of the amended 
terms and conditions of the coffee “C” 
futures contract can be obtained through 
the Office of the Secretariat by mail at 
the same address or by telephone at 
(202) 254-6314. 

The materials submitted by the CSCE 
in support of the proposed amendments 
may be available upon request pursuant 
to the Freedom of Information Act (5 
U.S.C. 552) and the Commission’s 
regulations thereunder (17 CFR part 145 
(1987)). Requests for copies of such 
materials should be made to the FOI, 
Privacy and Sunshine Act Compliance 
Staff of the Office of the Secretarial at 
the above address in accordance with 17 
CFR 145,7 and 145.8. 

Any person interested in submitting 
written data, views, or arguments on the 
proposed amendments should send such 
comments to Jean A. Webb, Secretary, 
Commodity Futures Trading 


Commission, at the above address by 
the specified date. 

Issued in Washington. DC on December 27. 
1991. 

Gerald Gay. 

Director 

jFR Doc. 91-31322 Filed 12-30-91; 8:45 am] 

BILLING CODE 6351 -01-M 


COPYRIGHT ROYALTY TRIBUNAL 

lCRT Docket No. 91-3-SCRAJ 

1991 Satellite Carrier Royalty Rate 
Adjustment Proceeding 

agency: Copyright Royalty Tribunal. 
action: Notice. 

summary: The Tribunal gives notice 
that negotiations to adjust the satellite 
carrier royalty rate have not proved 
successful. As a result, the arbitration 
proceeding is initiated and an 
arbitration panel is being formed. The 
Tribunal gives notice of those 
arbitrators that are available for 
selection by the copyright owners, 
satellite carriers, and satellite 
distributors. 

dates: The arbitration proceeding is 
initiated, effective December 31.1991. 

By January 10,1992, the copyright 
owners shall select one arbitrator, and 
the satellite carriers and distributors 
shall select one arbitrator. 

FOR FURTHER INFORMATION CONTACT: 
Robert Cassler, General Counsel, 
Copyright Royalty Tribunal, 1825 
Connecticut Avenue, NW., suite 918, 
Washington. DC 20009 (202-606-4400). 
SUPPLEMENTARY INFORMATION: The 
Satellite Home Viewer Act of 1S88 
created a satellite carrier compulsory 
copyright license which permits satellite 
carriers to retransmit broadcast signals 
so long as those carriers pay 12 cents 
per subscriber per month for each 
independent broadcast signal, and 3 
cents per subscriber per month for each 
network-affiliated broadcast signal. 

Congress provided that the 12 cents/3 
cents rate would be reviewed in 1991- 
1992, first by negotiations between the 
affected parties, and then by arbitration 
if negotiations prove unsuccessful. 

The Tribunal was informed by the 
copyright owners, the satellite carriers 
and the satellite distributors that a 
negotiated adjustment of the rate will 
not be reached. 

Accordingly, the Tribunal gives notice 
that the arbitration proceeding has 
begun, effective December 31.1991. 

The Tribunal has received from the 
American Arbitration Association a list 
of 26 qualified and available arbitrators. 
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Their names and qualifications are 
listed below. By January 10.1992, the 
copyright owners shall select one 
arbitrator, and the satellite carriers and 
distributors shall select one arbitrator. 

The names and qualifications of 
available arbitrators are as follows: 

Donald Banner—copyright attorney/ 
law professor; Elizabeth Barad— 
copyright attorney; Thomas Barocci— 
arbitrator/business consultant; William 
Becker—copyright attorney; Richard 
Bennett—copyright attorney; Terrell 
Birch—copyright attorney; Virginia 
Carson—copyright/communications 
attorney; Bernard Corbett—attorney/ 
former CEO of electronics systems 
company; George Douglas—economic 
consultant; Stuart Dwork—copyright 
attorney: Lenore Ehrig—former Chief 
A1.J for the FCC; Prof. Charles Engle— 
professor of copyright law; Kenneth 
Frankl—communications attorney; Hon. 
George Gallagher—Senior Judge, D.C. 
Court of Appeals; Prof. James Heisler— 
professor of economics; James Hobson— 
former chief. Cable TV Bureau. FCC; 
David Horowitz—attorney/former CEO, 
MTV Networks; James Johnston— 
copyright/communications attorney; 

Neal Jackson—copyright attorney; 

Tobey Marzouk—computer/copyright 
attorney; Bernard Norwood—economic 
consultant; Douglas Rae—economic and 
market research consultant; Stephen 
Rubin—copyright attorney; Edward 
Shafer—former professor of 
management & finance/communications 
consultant; Michael Walter—computer/ 
copyright attorney; Michael Yokell— 
economic and business consultant. 

The biographies of the available 
arbitrators are available from the 
Tribunal upon request. For further 
information about the available 
arbitrators, the parties are advised to 
contact Lois Gannon at the American 
Arbitration Association. 

Dated: December 20.1991. 

Mario F. Aguero, 

Acting Chairman. 

[FR Doc. 91-30988 Filed 12-30-91; 8:45 am) 

BILLINO CODE W10-09-M 


DEPARTMENT OF DEFENSE 

Public Information Collection 
Requirement Submitted to OMB for 
Review 

action: Notice. 

The Department of Defense has 
submitted to OMB for clearance the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). 


Title. Applicable Form, and 
Applicable OMB Control Number: DoD 
Policy for the Pilot-Mentor Protege 
Program. 

Type of Request: New Collection. 

Average Burden Hours/Minutes Per 
Response: 8 Hours. 

Responses Per Respondent: 2. 

Number of Respondents: 30. 

Annual Responses: 60. 

Annual Burden Hours (Including 
Recordkeeping): 720. 

Needs and Uses: Section 831 of the 
Fiscal Year 1991 Department of Defense 
(DoD) Authorization Act (Pub. L. 101- 
510) requires the Secretary of Defense to 
establish a pilot program to provide 
incentives for DoD contractors to furnish 
disadvantaged small business concerns 
with assistance designed to enhance 
their capabilities to perform as 
subcontractors and suppliers under DoD 
contracts and other contracts and 
subcontracts in order to increase the 
participation of such business concerns 
under DoD, other Federal Government, 
and commercial contracts. Because the 
law provides for credit toward 
subcontracting goals which are reported 
on Standard Form (SF 295, “Summary 
Subcontract Report” and the law 
requires a report evaluating whether the 
purposes of the program have been 
attained, it is necessary to collect 
additional information to that currently 
required on the SF 295. 

Affected Public: Businesses or other 
for profit. 

Frequency: On occasion. 

Respondent's Obligation: Required to 
obtain or retain a benefit. 

OMB Desk Officer: Mr. Peter N. 

Weiss. 

Written comments and 
recommendations on the proposed 
information collection should be sent to 
Mr. W'eiss at the Office of Management 
and Budget. Desk Officer for DoD. room 
3235, New Executive Office Building. 
Washington, DC 20503. 

DOD Clearance Officer: Mr. William 
P. Pearce. 

Written requests for copies of the 
information collection proposal should 
be sent to Mr. Pearce, WHS/DIOR. 1215 
Jefferson Davis Highway, suite 1204, 
Arlington. Virginia 22202-4302. 

Dated: December 26.1991. 

L.M. Bynum. 

Alternate OSD Federal Register Liaison 
Officer. Department of Defense. 

(FR Doc. 91-31202 Filed 12-30-91; 8:45 am) 

BILLING CODE 3810-01-M 


Office of the Secretary 

DOD Advisory Group on Electron 
Devices Advisory Committee Meeting 

summary: Working Group C (Mainly 
Opto-EIectronics) of the DoD Advisor}' 
Group on Electron Devices (AGED) 
annuonces a closed session meeting. 
dates: The meeting will be held at 0900. 
Wednesday and Thursday. January 15 
and 16.1992. 

address: The meeting will be held at 
the Lawrence Livermore National Lab. 
Livermore, CA. 

FOR FURTHER INFORMATION CONTACT: 

Gerald Weiss. AGED Secretariat. 2011 
Crystal Drive, suite 307, Arlington. 
Virginia 22202. 

SUPPLEMENTARY INFORMATION: The 

mission of the Advisory Group is to 
provide the Under Secretary of Defense 
for Acquisition, the Director, Defense 
Advanced Research Projects Agency 
and the Military Departments with 
technical advice on the conduct of 
economical and effective research and 
development programs in the area of 
electron devices. 

The Working Group C meeting will be 
limited to review of research and 
development programs which the 
Military Departments propose to initiate 
with industry, universities or in their 
laboratories. This opto-electronic device 
area includes such programs as imaging 
device, infrared detectors and lasers. 
The review will include details of 
classified defense programs throughout. 

In accordance with section 10(d) of 
Public Law No. 92-463. as amended. (5 
U.S.C. App. II 10(d) (1988)), it has been 
determined that this Advisory Group 
meeting concerns matters listed in 5 
U.S.C. 552b(c)(l) (1988), and that 
accordingly, this meeting will be closed 
to the public. 

Dated: December 26.1991. 

L.M. Bynum. 

Alternate OSD Federal Register Liaison 
Officer. Department of Defense. 

|FR Doc. 91-31196 Filed 12-30-91; 6:45 amj 
BIUJNG CODE 3810~01-M 


DOD Advisory Group on Electron 
Devices Advisory Committee Meeting 

SUMMARY: Working Group A 
(Microwave Devices) of the DoD 
Advisory Group on Electron Devices 
(AGED) announces a closed session 
meeting. 

date: The meeting will be held at 0900, 
Wednesday. 22 January 1992. 

ADDRESS: The meeting will be held at 
the Palisades Institute for Research 
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Services, Inc., 2011 Crystal Drive. One 
Crystal Park, suite 307. Arlington. VA 
22202. 

FOR FURTHER INFORMATION CONTACT: 

Walter Gelnovatch, AGED Secretariat, 
2011 Crystal Drive, Suite 307. Arlington, 
VA 22202. 

SUPPLEMENTARY INFORMATION: The 

mission of the Advisory Group is to 
provide the Under Secretary of Defense 
for Acquisition, the Director, Defense 
Advanced Research Projects Agency 
and the Military Departments with 
technical advice on the conduct of 
economical and effective research and 
development programs in the area of 
electron devices. 

The Working Group A meeting will be 
limited to review of research and 
development programs which the 
Military Departments propose to initiate 
with industry, universities or in their 
laboratories. This microwave device 
area includes programs on 
developments and research related to 
microwave tubes, solid state microwave 
devices, electronic warfare devices, 
millimeter wave devices, and passive 
devices. The review will include details 
of classified defense programs 
throughout. 

In accordance with section 10(d) of 
Public Law No. 92^163, as amended (5 
U.S.C. App. II 10(d) (1988)), it has been 
determined that this Advisory Group 
meeting concerns matters listed in 5 
U.S.C. 552b(c)(l) (1988), and that 
accordingly, this meeting will be closed 
to the public. 

I.. M. Bynum. 

A tternate OSD Federal Register. Liaison 
Officer. Department of Defense. 

|FR Doc. 91-31197 Filed 12-30-91; 8:45 am) 

BILLING COOE 3810-01 -M 


DOD Advisory Group on Electron 
Devices; Advisory Committee Meeting 

summary: Working Group B 
(Microelectronics) of the DoD Advisory 
Croup on Electron Devices (AGED) 
announces a closed session meeting. 
DATES: The meeting will be held at 0900, 
Tuesday, 11 February 1992. 
address: The meeting will be held at 
Palisades Institute for Research 
Services. Inc., 2011 Crystal Drive, suite 
307, Arlington. VA 22202. 

FOR FURTHER INFORMATION CONTACT: 
Warner Kramer. AGED Secretariat. 2011 
Crystal Drive, suite 307, Arlington, VA 
22202. 

supplementary information: The 

mission of the Advisory Group is to 
provide the Under Secretary of Defense 
for Acquisition, the Director, Defense 
Advanced Research Projects Agency 


and the Military Departments with 
technical advice on the conduct of 
economical and effective research and 
development programs in the area of 
electron devices. 

The Working Group B meeting will be 
limited to review of research and 
development programs which the 
military proposes to initiate with 
industry, universities or in their 
laboratories. The microelectronics area 
includes such programs on 
semiconductor materials, integrated 
circuits, charge coupled devices and 
memories. The review will include 
classified program details throughout. 

In accordance with section 10(d) of 
Public Law No. 92-463, as amended, (5 
U.S.C. App. II 10(d) (1988)), it has been 
determined that this Advisory Group 
meeting concerns matters listed in 5 
U.S.C. 552b(c)(l) (1988), and that 
accordingly, this meeting will be closed 
to the public. 

Dated: December 26.1991. 

L. M. Bynum, 

Alternate OSD Federal Register Liaison 
Officer. Department of Defense. 

(FR Doc. 91-31198 Filed 12-30-91: 8:45 am) 

BILLING COOE 3810-01-M 


Defense Science Board Task Force on 
Feasibility of Employing Pit Reuse in 
the Production of W88 Warheads for 
Trident II Meeting 

action: Notice of Advisory Committee 
Meeting. 

summary: The Defense Science Board 
Task Force on Feasibility of Employing 
Pit Reuse in the Production of W88 
Warheads for Trident II will meet in 
closed session on January 28-29,1992 at 
Science Applications International 
Corporation, McLean, Virginia. 

The mission of the Defense Science 
Board is to advise the Secretary of 
Defense and the Under Secretary of 
Defense for Acquisition on scientific and 
technical matters as they affect the 
perceived needs of the Department of 
Defense. At this meeting the Task Force 
will investigate the feasibility of reusing 
existing plutonium pits in the production 
of Mark 5 Reentry Body/W88 warheads 
for deployment in Trident II SLBMs. 

In accordance with section 10(dJ of 
the Federal Advisory Committee Act, 
Public Law No. 92-463, as amended (5 
U.S.C. App. II. (1988)), it has been 
determined that this DSB Task Force 
meeting, concerns matters listed in 5 
U.S.C. 552b(c) (1) (1988), and that 
accordingly this meeting will be closed 
to the public. 


Dated: December 26.1991. 

Linda M. Bynum. 

Alternate OSD Federal Register Liaison 
Officer. Department of Defense. 

|FR Doc. 91-31199 Filed 12-30-91. 8.45 am| 

BILLING CODE 3810-01-M 


Defense Science Board Task Force on 
SDI Countermeasures; Meeting 

action: Notice of advisory committee 
meetings. 

summary: The Defense Science Board 
Task Force on SDI Countermeasures 
will meet in closed session on January 
16-17,1992 at Science Applications 
International Corporation, Arlington, 
Virginia. 

The mission of the Defense Science 
Board is to advise the Secretary of 
Defense and the Under Secretary of 
Defense for Acquisition on scientific and 
technical matters as they affect the 
perceived needs of the Department of 
Defense. At this meeting the Task Force 
will examine and make 
recommendations on the overall area of 
countermeasures to the Strategic 
Defense Initiative (SDI) to assure that 
systems concepts are responsive lo 
plausible threats and countermeasures. 

In accordance with section 10(d) of 
the Federal Advisory Committee Act, 
Public Law No. 92-463, as amended (5 
U.S.C. App. II, (1988)), it has been 
determined that this DSB Task Force 
meeting, concerns matters listed in 5 
U.S.C. 552b(c)(l) (1988), and that 
accordingly this meeting will be closed 
to the public. 

Dated: December 26.1991. 

Linda M. Bynum, 

Alternate OSD Federal Register Liaison 
Officer. Department of Defense. 

|FR Doc. 91-31200 Filed 12-30-91; 8:45 am| 

BILLING CODE 3810-01-M 


Defense Science Board Task Force on 
Joint Precision Interdiction (JPI); 
Change in Meeting Location 

ACTION: Change in location of advisory 
committee meeting notice. 

summary: The meeting of the Defense 
Science Board Task Force on Joint 
Precision Interdiction (JPI) scheduled for 
January 16-17,1992 as published in the 
Federal Register (Vol. 56, No. 222, Page 
58230, Monday, November 18.1991. FR 
Doc. 91-27642) will be held at the 
Pentagon, Arlington, Virginia. In all 
other respects the original notice 
remains unchanged. 
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Dated: December 26,1991. 

Linda M. Bynum, 

Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

[FR Doc. 91-31201 Filed 12-30-91; 8:45 am] 

BILLING CODE 3810-01-41 


Corps of Engineers, Department of 
the Army 

Regulatory Guidance Letters Issued 
by the Corps of Engineers 

agency: U.S. Army Corps of Engineers. 
DoD. 

action: Notice. 

summary: The purpose of this notice ta 
to provide a copy of the latest 
Regulatory' Guidance Letter (RGL) to all 
known interested parties. RGL’s are 
used by the Corps of Engineers as a 
means to transmit guidance on the 
permit program (33 CFR 320-330) to its 
division and district engineers. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Ralph T. Eppard, Regulatory Branch. 
Office of the Chief of Engineers, at (202) 
272-1783. 

SUPPLEMENTARY INFORMATION: In 

accordance with a notice published by 
the Corps of Engineers on (anuary 22. 
1991. (56 FR 2408). we will publish all 
RGL’s upon issuance. Accordingly. RGL 
No. 91-1, subject: Extension of Time for 
Individual Permit Authorizations, is 
hereby published. This is the first RGL 
published in 1991. 

Regulatory Guidance Letter, RGL 91-1 

Date: 6 Nov 1991 Expires: 31 Dec 96. 
Subject: Extension of Time For 
Individual Permit Authorizations. 

1. The purpose of this guidance is to 
provide clarification for District and 
Division offices relating to extensions of 
time for Department of the Army 
permits (See 33 CFR 325.6). 

2. General: A permittee is informed of 
the time limit for completing an 
authorized activity by General 
Condition #1 of the standard permit 
from (ENG Form 1721). This condition 
states that a request for an extension of 
time should be submitted to the 
authorizing official at least one month 
prior to the expiration date. This request 
should be in writing and should explain 
the basis of the request. The District 
Engineer (DE) may consider an oral 
request from the permittee provided it is 
followed up with a written request prior 
to the expiration date. A request for an 
extension of time will usually be granted 
unless the DE determines that the time 
extension would be contrary to the 
public interest. The one month submittal 
requirement is a workload management 


time limit designed to prevent 
permittees from filing last minute time 
extension requests. Obviously, the one 
month period is not sufficient to make a 
final decision on all time extension 
requests that are processed in 
accordance with 33 CFR 325.2. It should 
be noted that a permittee may choose to 
request a time extension sooner than 
this (e.g.. six months prior to the 
expiration date). While there is no 
formal time limit of this nature, a 
request for an extension of time should 
generally not be considered by the DE 
more than one year prior to the 
expiration date. A permit will 
automatically expire if an extension is 
not requested and granted prior to the 
applicable expiration date (See 33 CFR 
325.6(d)). 

3. Requests for Time Extensions Prior 
to Expiration: For requests of time 
extensions received prior to the 
expiration date, the DE should consider 
the following procedures if a decision on 
the request cannot be completed prior to 
the permit expiration date: 

(a) The DE may grant an interim time 
extension while a final decision is being 
made; or 

(b) The DE may, when appropriate, 
suspend the permit at the same time that 
an interim time extension is granted, 
while a final decision is being made. 

4. Requests for Time Extensions after 
Expiration: A time extension cannot be 
granted if a time extension request is 
received after the applicable time limit. 
In such cases, a new permit application 
must be processed, if the permittee 
wishes to pursue the work. However, 
the DE may consider expedited 
processing procedures when: (1) The 
request is received shortly (generally 30 
days) after the expiration date, (2) the 
DE determines that there have been no 
substantial changes in the attendant 
circumstances since the original 
authorization was issued, and (3) the DE 
believes that the time extension would 
likely have been granted. Expedited 
processing procedures may include, but 
are not limited to. not requiring that a 
new application form be submitted or 
issuing a 15 day public notice. 

5. This guidance expires 31 December 
1996 unless sooner revised or rescinded. 

For the Director of Civil Works 

John P. Elmore, 

Chief Operations, Construction and 
Readiness Division, Directorate of Civil 
Works. 

[FR Doc. 91-31180 Filed 12-30-91; 8:45 am| 

BILLING CODE 3710-M-N 


DEPARTMENT OF ENERGY 

Availability of Restricted Eligibility 
Solicitation, DE-PS01-91W00231, for 
the Conduct of Feasibility Studies for 
the Siting of a Monitored Retrievable 
Storage Facility 

agency: Department of Energy. 

action: Amended notice of availability 
to make grants of financial assistance 
on a restricted eligibility basis pursuant 
to 10 CFR 600.7(b)(1) in response to 
applications received from eligible 
states, Indian Tribes and affected units 
of local government pursuant to section 
406(b) of the Nuclear Waste Policy Act 
Of 1982. as amended. 


summary: On June 5.1991, the 
Department of Energy published a 
Notice of Availability of a Restricted 
Eligibility Solicitation for the Conduct of 
Feasibility Studies for the siting of a 
Monitored Retrievable Storage (MRS) 
Facility. (56 FR 25674). 

On August 30,1991, the Department of 
Energy published an amendment to the 
restricted eligibility solicitation. (56 FR 
43006). 

The Department of Energy hereby 
announces a second amendment to the 
restricted Eligibility Solicitation. This 
amendment includes extension of 
closing date9 to March 31.1992 for 
Phase 1 grants and June 30,1992 for 
Phase 2 grants. The solicitation is now 
available inviting the submission by 
eligible states. Indian Tribes and 
affected units of local government of 
applications for financial assistance. 
Executive Order 12372. 
Intergovernmental Review of Federal 
Programs, as implemented by 10 CFR 
part 1005, applies to this program. 

Those who have previously requested 
copies of the solicitation will be sent 
copies of the amendment. 

addresses: Requests for copies of the 
solicitation and amendments must be in 
writing to: U.S. Department of Energy. 
Office of Placement and Administration. 
Attn: Mr. Nick Graham, PR-322.1.1000 
Independence Avenue, SW., 
Washington. DC 20585. For further 
information, contact Mr. Nick Graham 
on (202) 586-9634. 

Arnold A. Gjcrstad, 

Acting Director, Operations Division "B'\ 
Office of Placement and Administration. 

[FR Doc. 91-31243 Filed 12-30-91: 8:45 am) 
BILLING CODE 845O-01-N 
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Federal Enerfly Regulatory 
Commission 

l Docket Nos. ST92-0437-000 through 
ST92-1047-000 and ST92-0352-000 
through ST92-0380-0001 

ANR Pipeline Co.; Self-Implementing 
Transactions 

December 24.1991. 

Take notice that the following 
transactions have been reported to the 
Commission as being implemented 
pursuant to part 284 of the Commission’s 
regulations, sections 311 and 312 of the 
Natural Gas Policy Act of 1978 (NGPA) 
and section 5 of the Outer Continental 
Shelf Lands Act. 1 

The “Recipient” column in the 
following table indicates the entity 
receiving or purchasing the natural gas 
in each transaction. 

The “Part 284 Subpart” column in the 
following table indicates the type of 
transaction. 

A “B“ indicates transportation by an 
interstate pipeline on behalf of an 


1 Notice of a transaction does not constitute a 
determination that the terms and conditions of the 
proposed service wtU be approved or that the 
noticed filing ia in compliance with the 
Commission s regulations. 


intrastate pipeline or a local distribution 
company pursuant to $ 284.102 of the 
Commission’s regulations and section 
311(a)(1) of the NGPA. 

A “C“ indicates transportation by an 
intrastate pipeline on behalf of an 
interstate pipeline or a local distribution 
company served by an interstate 
pipeline pursuant to $ 284.122 of the 
Commission's regulations and section 
311(a)(2) of the NGPA. 

A “D” indicates a sale by an 
intrastate pipeline to an interstate 
pipeline or a local distribution company 
served by an interstate pipeline 
pursuant to 9 284.142 of the 
Commission’s Regulations and section 
311(b) of the NGPA. Any interested 
person may file a complaint concerning 
such sales pursuant to 9 284.147(d) of 
the Commission's Regulations. 

An “E" indicates an assignment by an 
intrastate pipeline to any interstate 
pipeline or local distribution company 
pursuant to 9 284.163 of the 
Commission's regulations end section 
312 of the NGPA. 

A “G” indicates transportation by an 
interstate pipeline on behalf of another 
interstate pipeline pursuant to 9 284.222 
and a blanket certificate issued under 
5 284.221 of the Commission's 
regulations. 

A “G-S” indicates transportation by 


interstate pipelines on behalf of shippers 
other than interstate pipelines pursuant 
to section 284.223 and a blanket 
certificate issued under 9 284.221 of The 
Commission's regulations. 

A ”G-LT' or "G-LS” indicates 
transportation, sales or assignments by 
a local distribution company on behalf 
of or to an interstate pipeline or local 
distribution company pursuant to a 
blanket certificate issued under 
9 284.224 of the Commission's 
regulations. 

A "G-HT" or "G-HS” indicates 
transportation, sales or assignments by 
a Hinshaw Pipeline pursuant to a 
blanket certificate issued under 
§ 284.224 of the Commission's 
regulations. 

A “K” indicates transportation of 
natural gas on the Outer Continental 
Shelf by an interstate pipeline on behalf 
of another interstate pipeline pursuant 
to 9 284.303 of the Commission's 
regulations. 

A“K-S” indicates transportation of 
natural gas on the Outer Continental 
Shelf by an intrastate pipeline on behalf 
of shippers other than interstate 
pipelines pursuant to 9 284.303 of the 
Commission's regulations. 

Lois D. Gush oil. 

Secretary. 


Docket 

No.' 

Transpoder/seller 

Recipient 

Date Ned 

Part 284 
subpart 

Estimated 

maximum 

darty 

quantity • 

AFF. Y/ 

N 

Rate 

sched¬ 

ule 

Date 

com¬ 

menced 

ST92-0437 

ANR Pipeline Cn .. 

Northern Indiana Pub. Serv.. et 

11-01-91 

B 

152.730 

N 

1 

10-01-91 

ST92-0438 

Transok, Inc. 

ai. 

KN Energy, Inc. — 

ti-Oi-©I 

c 

15,000 

N 

1 

10-05-91 

ST92-0439 

Natural Gas P/L Co. of America... 

Energy Marketing Exchange. Inc.. 

11-01-91 

G-S 

20,000 

N 

1 

10-04-91 

ST92-0440 

Exxon Gat System, Inc_ 

Phtfiips Gas Pipeline Co_ 

11-01-91 

C 

30,000 

N 

1 

10-01-91 

ST92-0441 

Ozark Gas Transmission System. 

TXO Gas Marketing, Corp.. 

11-01-91 

G-S 

50.000 

N 

F/l 

10-10-91 

ST92-0442 

Ozark Gas Transmrssion System.. 

Vesta Energy Co... . 

11-01-91 

G-S 

50.000 

N 

F/l 

10-11-91 

ST92-0443 

Ozark Gas Transmission System.. 

Union Pacific Fuels, Inc.. 

11-01-91 

G-S 

30.000 

N 

F/l 

10-10-91 

ST92-0444 

Ozark Gas Transmission System.. 

Omega Pipeline Co__ 

11-01-91 

G-S 

50.000 

N 

F/l 

10-11-91 

ST92-044S 

Ozark Gas Transmission System.. 

Graham Energy Marketing Corp.... 

11-01-91 

G-S 

100.000 

N 

F/1 

10-11-91 

ST92-0446 

United Gas Pipe Line Co. 

Mobil Natural Gas Inc...—..—... 

11-01-91 

G-S 

52,400 

N 

F/f 

10-21-91 

ST92-0447 

United Gas Pipe Line Co .... 

Neste Trading (USA) Inc.. 

11-01-91 

G-S 

209.600 

N 

r 

10-24-91 

ST92-0448 

United Gas Pipe Line Co.. 

Hadson Gas Systems, me _ 

11-01-91 

G-S 

25.152 

N 

i 

10-21-91 

ST92-0449 

United Gas Pipe Line Co. 

Fma Natural Gas Co_ 

11-01-91 

G-S 

26,200 

N 

i 

10-01-91 

S792-0450 

Witliston Basin Inter. P/L Co. 

Wyoming Gas Co__ 

11-01-91 

B 

3.620 

N 

i 

10-01-91 

ST92-0451 

Transcontinental Gas P/L Corp..- 

Atlanta Gas Light Co. 

11-01-91 

B 

350.000 

N 

i 

06-26-91 

ST92-0452 

Columbia Gulf Transmission CO.... 

Ledco, Inc- 

11-01-91 

G-S 

100,000 

N 

i 

10-09-91 

ST92-0453 

Columbia Gulf Transmission Co ... 

Seagull Marketing Services_ 

11-01-91 

G-S 

75,000 

N 

i 

10-05-91 

ST92-0454 

Columbia Gulf Transmission Co..- 

Enron Gas Marketing, Inc_ 

11-01-91 

G-S 

50,000 

N 

i 

10-05-91 

ST92-0455 

Panhandle Eastern Pipe Line Co_ 

NGC Transportation Inc_ 

11-01-91 

G-S 

10.000 

N 

i 

10-10-91 

ST92-0456 

Panhandle Eastern Pipe Line Co_ 

Coastal Gas Marketing Co- 

11-01-91 

G-S 

12.000 

N 

i 

10-08-91 

ST92-0457 

Panhandte Eastern Pipe Line Co_ 

Coastal Gas Marketing Co.. 

1t-Oi-91 

G-S 

100,000 

N 

i 

10-15-91 

ST92-0458 

Panhandte Eastern Pipe Line Co_ 

Indiana Gas Co.. Inc_ 

11-01-91 

B 

1.000 

N 

i 

10-18-91 

ST92-0459 

Ozark Gas Transmission System.. 

Boston Gas Co.-.— 

11-04-91 

B 

100.000 

N 

f 

10-11-91 

ST92-0460 

Ozark Gas Transmission System.. 

Sen at Marketing Co.-.. 

1 (-04-91 

G-S 

50.000 

N 

F/l 

10-11-91 

S792-0461 

Ozark Gas Transmission System.. 

Mountain Front Pipeline Co., mc... 

11-04-91 

G-S 

30.000 

N 

F/l 

10-11-91 

ST92-0462 

Ozark Gas Transmission System.. 

Aguita Energy Marketing Corp- 

11-04-91 

G-S 

100.000 

N 

1 

10-10-91 

ST92-0463 

Southern Natural Gas Co. 

City of Trussville... 

11-06-91 

G-S 

3.500 

N 

F 

10-26-9t 

ST92-0464 

Southern Natural Gas Co. 

Access Energy Corp__ 

11-06-91 

G-S 

100.000 

N 

| 

10-11-91 

ST92-0465 

Southern Natural Gas Co.. . 

Stellar Gas Co- 

11-06-91 

G-S 

50.000 

H 

1 

10-02-91 

ST92-0466 

Southern Natural Gas Co. 

City of Nashville.-.. 

11-06-91 

G-S 

160 

H 

F 

10-05-91 

ST92-0467 

Southern Natural Gas Co... .. 

Mobil Natural Gas Inc._ 

11-06-91 

G-S 

100.000 

H 

» 

10-05-91 

ST92-0468 

Southern Natural Gas Co..—__ 

Ciiy of Cuthbert, Ir 

11-06-91 

G-S 

284 

H 

F 

10-05-91 

ST92-0469 

Southern Natural Gas Co .. 

Crty of Pelham_ 

11-08-91 

G-S 

278 

H 

F 

10-05-91 


Projected 
termina¬ 
tion date 


Indef. 

Indef. 
02-01-92 
Indef. 
Indef. 
Indef. 
Indef. 
Indef. 
indef. 
02-18-92 
02-21-92 
02-18-92 
01-29-92 
09-30-92 
Indef. 
02-05-92 
02-01-92 
02-01-92 
02-07-92 
02-05-92 
02-12-92 
Indef 
Indef. 
09-20-91 
09-20-91 
09-20-91 
02-23-92 
02-08-92 
01-30-92 
02-02-92 
02-02-92 
02-02-92 
02-02-92 
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Docket 

No • 

Transporter/seller 

Recipient 

Date fried 

Part 284 
subpart 

Estimated 

maximum 

daily 

quantity * 

AFF. Y/ 

N 

Rate 

sched¬ 

ule 

Date 

com¬ 

menced 

Projected 
termina¬ 
tion date 

ST92-0470 

Southern Natural Gas Co. 

Mississippi Valley Gas. 

11-06-91 

G-S 

34,000 

N 

F 

10-03-91 

01-31-92 

ST92-0471 

Southern Natural Gas Co.. 

Acfttss Fnorgy Corp. .. . 

11-06-91 

G-3 

40.000 

N 

| 

10-18-91 

02-15-92 

ST92-0472 

Southern Natural Gas Co. 

Access Energy Corp.. . 

11-06-91 

G-S 

100,000 

N 

1 

10-11-91 

02-08-92 

ST92-0473 

South Georgia Natural Gas Co — 

City of Cuthbert.... J._ 

11-06-91 

G-S 

283 

N 

F 

10-05-91 

02-02-92 

ST92-0474 

South Georgia Natural Gas Co . 

City of Nashville. 

11-06-91 

G-S 

159 

N 

F 

10-05-91 

02-02-92 

ST92-0475 

South Georgia Natural Gas Co.... 

City of Pelham... 

11-06-91 

G-S 

275 

N 

F 

10-05-91 

02-02-92 

ST02-0476 

Tennessee Gas Pipeline Co. 

Ucar Carbon Co... 

11-06-91 

G-S 

7.890 

N 

1 

10-11-91 

IndeL 

ST92-0477 

Tennessee Gas Pipeline Co. 

Equitable Resources Marketing 

11-06-91 

G-S 

307.500 

N 

1 

08-28-91 

Indel. 

ST92-0478 

Tennessee Gas Pipeline Co. 

Southern Natural Gas Co. 

11-06-91 

B 

1,000,000 

N 

| 

10-08-91 

Indef. 

ST92-0479 

Tennessee Gas Pipeline Co. 

Hadson Gas Systems, Inc... 

11-06-91 

G-S 

200.000 

N 

1 

09-01-91 

Indef. 

ST92-0480 

Tennessee Gas Pipeline Co. 

Sonat Marketing Co___ 

11-06-91 

G-S 

40,000 

N 

1 

09-01-91 

Indef. 

ST92-0481 

Tennessee Gas Pipelioe Co. 

Stellar Gas Co....-.-.. 

11-06-91 

G-S 

1,000.000 

N 

1 

08-01-91 

Indef. 

ST92-0482 

Tennessee Gas Pipeline Co. 

Maxus Exploration Co.-. 

11-06-91 

G-S 

40.000 

N 

1 

10-18-91 

Indef. 

ST92-0483 

Tennessee Gas Pipeline Co. 

Gulf Energy Marketing Co.. 

11-06-91 

G-S 

310,000 

N 

1 

08-30-91 

Indef 

ST92-0464 

Tennessee Gas Pipeline Co. 

Tejas Hydrocarbons Co. 

11-06-91 

G-S 

55.000 

N 

| 

10-11-91 

Indef. 

ST92-0485 

Tennessee Gas Pipeline Co. 

VHC Gas Systems LP. 

11-06-91 

G-S 

100,000 

N 

1 

08-01-01 

Indef 

ST92-0486 

Enogex Inc.—..... 

Northern Natural Gas.. 

11-06-91 

C 

20,000 

N 

1 

10-01-91 

Indel. 

ST92-0487 

Enogex Inc. 

Northern Natural Gas... 

11-06-91 

C 

10.000 

N 

1 

10-01-91 

Indef. 

ST92-0488 

Enogex Inc. 

Williams Native* Co 

11-06-91 

c 

50,000 

N 

1 

10-03-91 

Indef. 

ST92-0489 

Enogex Inc. 

Williams Natural Gas Co 

11-06-91 

c 

15.000 

N 

1 

10-23-91 

Indef. 

ST92-0490 

Enogex Inc. 

Natural Gas Pipeline Co. 

11-06-91 

c 

150,000 

N 

1 

10-01-91 

Indef. 

ST92-0491 

Enogex Inc. 

Natural Gas Pipeline Co .. 

11-06-91 

c 

100^000 

N 

| 

10-04-91 

Indef. 

ST92-0492 

Transcontinental Gas P/l Corp... 

North Penn Gas Co.-. 

11-06-91 

B 

3.636 

N 

F 

09-17-91 

07-31-06 

ST92-0493 

Gas Co. of New Mexico. 

El Paso Natural Gas Co. 

11-06-91 

G-HT 

15,000 

N 

| 

10-01-91 

04-30-92 

ST92-0494 

K N Energy, Inc. 

Transok. Inc... 

11-06-91 

B 

100,000 

N 

1 

10-05-91 

Indef. 

ST92-0495 

K N Energy. lr>c. 

Transok, Inc. -... 

11-06-91 

B 

50,000 

Y 

| 

10-10-91 

Indef. 

ST92-0496 

K N Energy, Inc . 

Transok Inc. 

11-06-91 

B 

100 000 

N 

| 

10-05-91 

Indef. 

ST92-0498 

Northern Natural Gas Co. 

Austin Utilities Department. 

11-06-91 

B 

10,000 

N 

F 

11-01-91 

Indef. 

ST92-0499 

Northern Natural Gas Co. 

Midwest Gas 

11-06-91 

B 

65,000 

N 

F 

11_0i-91 

Indef. 

ST92-0500 

Northern Natural Gas Co. 

Western Gas Utilities, Inc. 

11-06-91 

B 

2^696 

N 

F 

11-01-91 

Indef. 

ST92-0501 

Northern Natural Gas Co.. 

Fremont Department of Utilities.... 

11-06-91 

B 

10.000 

N 

F 

11-01-91 

Indef. 

ST92-0502 

Northern Natural Gas Co.. 

Michigan Gas Co. 

11-06-91 

B 

17.449 

N 

F 

11-27-91 

Indef. 

ST92-0503 

Northern Natural Gas Co.. 

Wisconsin Power & Light Co. 

11-06-91 

B 

15^000 

N 

F/l 

10-03-91 

Indef. 

ST92-0504 

Northern Natural Gas Co.. 

Tenaska Marketing Ventures 

11-06-91 

G-S 

200,000 

N 

F/l 

10-07-91 

Indef. 

ST92-0505 

Northern Natural Gas Co.. 

City of Cedar Falls. 

11-06-91 

B 

8.200 

N 

F 

10-26-91 

Indef. 

ST92-0506 

Northern Natural Gas Co. 

Michigan Gas Co. 

11-06-91 

B 

1,800 

N 

F 

11-01-91 

Indef. 

ST92-0507 

Northern Natural Gas Co. 

Fatrbank Municipal Utilities ....-. 

11-06-91 

B 

450 

N 

F/l 

11-01-91 

10-31-92 

ST92-0508 

Northern Natural Gas Co.. 

Wisconsin Gas Co_—. 

11-06-91 

B 

13,264 

N 

F 

11-01-91 

Indef. 

ST92-0509 

Northern Natural Gas Co....-. 

Metropolitan Utilities District. 

11-06-91 

B 

19.500 

N 

F 

11-01-91 

Indef. 

ST92-0510 

Enogex Inc.-... 

Northern Natural Gas Co............... 

11-06-91 

c 

2.000 

N 

| 

11-01-91 

Indef. 

ST92-0511 

Colorado Interstate Gas Co .... 

Western Gas Resources, Inc. 

11-06-91 

G-S 

i!soo 

N 

1 

10-01-91 

09-30 92 

ST92-0512 

Sabine Pipe Line Co.„. 

North Carolina Natural Gas Corp.. 

11-06-91 

B 

100,000 

N 

1 

10-01-91 

Indef. 

ST92-0513 

Gas Transport, Inc. 

River Gas Co., et al..._. 

11-06-91 

B 

10,000 

N 

1 

11-01-91 

Indef. 

ST92-0514 

Gas Transport, Inc. 

Hope Gas, Inc.-. 

11-06-91 

B 

590 

N 

| 

10-01-91 

12-31-92 

ST92-0515 

Gas Transport, Inc. 

River Gas Co—...-......... 

11-06-91 

B 

6.000 

N 

| 

10-01-91 

Indef 

ST92-OS16 

Columbia Gas Transmission 

Gulf Oil Corp.-... 

11-06-91 

G-S 

500!000 

Y 

1 

10-15-91 

Indef. 

ST92-0517 

wip, 

Columbia Gas Transmission 

fWn 

Columbia Gas OC Ohio, Inc..... 

11-06-91 

B 

1,350 

Y 

F 

10-15-91 

Indef. 

ST92-0518 

wlp, 

Columbia Gas Transmission 

Dayton Power and Light Co..... 

11-06-91 

B 

900 

Y 

, 

10-15-91 

Indef 


Corp. 









ST92-0519 

Columbia Gulf Transmission Co... 

Nerco Oil & Gas. Inc. 

11-06-91 

G-S 

50,000 

N 

1 

10-1Q-91 

02-06-92 

ST92-0520 

Columbia Gulf Transmission Co.... 

Oxy USA Inc......... 

11-06-91 

G-S 

6.000 

N 

1 

10-19-91 

02-15-92 

ST92-0521 

Columbia Gulf Transmission Co.... 

Meth Corp.-. .. 

11-06-91 

G-S 

120,000 

N 

1 

10-19-91 

02-15-92 

ST92-0522 

Natural Gas P/L Co. of Amencs... 

Texas Utilities Fuel Co.. 

11-07-91 

B 

30,000 

N 

1 

04-30-90 

Indef. 

ST92-0523 

ONG Transmission Co. 

Ozark Pipeline Co.—. 

11-07-91 

c 

50,000 

N 

| 

10-16-9! 

Indef. 

ST92-0524 

ONG Transmission Co.«... 

Ozark Pipeline Co.-....... 

11-07-91 

C 

10.000 

N 

1 

10-09-91 

Indef. 

ST92-0525 

Eqiritrans, Inc.-. 

Phoenix Diversified Ventures, 

Iris. 

11-07-91 

G-S 

1,519 

N 

F 

11-01-91 

02-28-92 

ST92-0526 

ANR Pipeline Co... 

IOC. 

UMC Petroleum Corp.—. 

11-07-91 

G-S 

1,000 

N 

) 

10-10-91 

08-31-92 

ST92-0527 

ANR Pipeline Co. 

Interstate Gas Marketing, Inc. 

11-07-91 

G-S 

liooo 

N 

F 

10-11-91 

09-30-92 

ST92-0528 

ANR Pipeline Co...... 

Coastal Gas Marketing Co..-. 

11-07-91 

G-S 

800,000 

N 

1 

10-10-91 

05-31-92 

ST92-0529 

Alabama-Tennessee Nat. Gas 
Co. 

Citizens Gas Supply Corp. 

11-07-91 

G-S 

400.000 

N 

1 

10-18-91 

02-14-92 

ST92-0530 

Overthrust Pipeline Co. 

Union Pacific Fuels, Inc. 

11-00-91 

G-S 

50,000 

N 

| 

11-01-91 

indef. 

ST92-0531 

Ouestar Pipeline Co.. 

Nephi City Corp., et a! . .. 

11-08-91 

B 

2,000 

N 

| 

11_oi_9i 

09-i 5-92 

ST92-0532 

ONG Transmission Co. . 

Ozark Pipeline Co_-. 

11-08-91 

c 

50,000 

N 

| 

10-09-91 

Indef. 

ST92-0533 

Tennessee Gas Pipeline Co. 

Exxon Corp..... 

11-08-91 

G-S 

100^000 

N 

| 

10-09-91 

Indef 

ST92-0534 

Tennessee Gas Pipeline Co. 

United Texas Transmission Co. 

11-08-91 

B 

ioo!ooo 

N 

1 

10-01-91 

Indef 

ST92-0535 

Tennessee Gas Pipeline Co. 

Enron Gas Marketing Inc .. 

11-08-91 

G-S 

703.297 

N 

1 

09-05-91 

Indef 

ST92-0536 

Delhi Gas Pipeline Corp. 

Ozark Gas Transmission System.. 

11-08-91 

C 

250,000 

N 

1 

10-11-91 

Indef 

ST92-0537 

Ozark Gas Transmission System.. 

Citizens Gas Supply Corp. 

11-08-91 

G-S 

100.000 

N 

F/l 

10-14-91 

Indef 

ST92-0538 

Ozark Gas Transmission System.. 

Santanna Natural Gas Corp. 

11-08-91 

G-S 

100.000 

N 

F/l 

10-15-91 

Indef 

ST92-0539 

Ozark Gas Transmission System.. 

Tejas Hydrocarbons Co..- .- 

11-08-91 

G-S 

100,000 

N 

F/l 

10-16-91 

Indef. 

ST92-0540 

Ozark Gas Transmission System. 

Enogex Services Corp. 

11-08-91 

G-S 

50,000 

N 

F/l 

10-12-91 

Indef 

ST92-0541 

Ozark Gas Transmission System . 

Transok Ventures Co ..-. 

11-08-91 

G-S 

100,000 

N 

F/l 

10-16-91 

Indef 

ST92-0542 

Ozark Gas Transmission System.. 

Continental Natural Gas, Inc .- 

11-08-91 

G-S 

50,000 

N 

F/l 

10-16-91 

Indef 

ST92-0543 

Ozark Gas Transmission System 

Northeast Energy Associates. 

11-08-91 

G-S 

50,000 

N 

F/l 

10-16-91 

Indef 


















































































Federal Register / Vol. 56, No. 251 / Tuesday, December 31. 1991 / Notices 67607 


Docket 

No.' 

Tranepoder/seller 

Recipient 

Date filed 

Part 284 
subpart 

Estimated 

maximum 

daily 

quantity 2 

AFF. Y/ 

N 

Rate 

sched¬ 

ule 

Date 

com¬ 

menced 

Projected 
termma- 
lion date 

ST92-0544 

Ozark Gas Transmission System.. 

North Jeisey Energy Associates... 

11-08-91 

G-S 

50,000 

N 

F/l 

10-16-91 

Indef. 

ST92-0545 

Ozark Gas Transmission System . 

Delhi Gas Pipeline Corp.-.- 

11-08-91 

G-S 

50.000 

N 

F/t 

10-14-91 

Indef. 

ST92-0546 

Ozark Gas Transmission System . 

Delhi Gas Pipeline Corp... 

11-08-91 

G-S 

50,000 

N 

F/1 

10-14-91 

Indef. 

STS2-0547 

Ozark Gas Transmission System.. 

Nkxx Exploration Co.- 

11-08-91 

G-S 

20.000 

N 

F/l 

10-17-91 

Indef. 

ST92-0546 

Ozark Gas Transmission System.. 

Centennial Natural Gas Corp. 

11-08-91 

G-S 

105,000 

N 

F/l 

10-15-81 

Indef 

ST92-0549 

Ozark Gas Transmtssion System.. 

Golden Gas Energies. Inc _ 

11-08-91 

G-S 

5.000 

N 

F/l 

10-14-91 

Indef 

ST92-0550 

Ozark Gas Transmission System . 

Coastal Gas Marketing Co.. 

tl-08-91 

G-S 

150.000 

N 

F/l 

10-16-91 

indef 

ST92-0551 

Ozark Gas Transmission System.. 

Midcon Marketing Corp-__ 

11-08-91 

G-S 

80,000 

N 

F/l 

10-16-91 

Indef. 

ST92-0552 

Ozark Gas Transmission System.. 

Access Energy Corp. 

11-08-91 

G-S 

100,000 

N 

F/1 

10-11-91 

Indef 

ST92-0553 

Arkansas Oklahoma Gas Corp. 

Columbia Gas Transmission 

11-08-91 

G-HT 

400 

N 

1 

11-08-91 

Indef. 

ST92-0554 

Arkansas Oklahoma Gas Corp._ 

Corp. 

Columbia Gas Transmission 

11-08-91 

G-HT 

400 

N 

1 

It-08-91 

Indef 

ST92-0555 

Arkansas Oklahoma Gas Corp. 

Corp. 

Columba Gas Transmission 

tl-08-91 

G-HT 

20000 

N 

1 

11-08-91 

Indef. 

ST92-0556 

Arkansas Oklahoma Gas Corp. _ 

Corp. 

Columba Gas Transmission 

11-08-91 

G-HT 

25.000 

N 

1 

11-08-91 

Indef 

ST92-0557 

Arkansas Oklahoma Gas Corp_ 

Corp. 

Columbia Gas Transmission 

11-08-91 

G-HT 

300 

N 

1 

11-08-91 

Indef. 

ST92-0558 

Arkansas Oklahoma Gas Corp._ 

Corp. 

Columbia Gas Transmission 

11-08-91 

G-HT 

1,000 

N 

1 

11-08-01 

Indef 

ST92-0559 

Arkansas Oklahoma Gas Corp. 

Corp. 

Tennessee Gas Pipelne Co. 

tl-08-91 

G-HT 

450 

N 

l 

11-08-91 

Indef 

ST92-0560 

Arkansas Oklahoma Gas Corp . 

Tennessee Gas Pipelne Co.. 

11-08-91 

G-HT 

1,000 

N 

1 

11-08-91 

Indef. 

ST92-0561 

Arkansas Oklahoma Gas Corp._ 

Tennessee Gas Pipelne Co._ 

11-08-91 

G-HT 

300 

N 

1 

11-08-91 

Indef 

ST92-0562 

Arkansas Oklahoma Gas Corp._ 

Tennessee Gas Pipelne Co. 

11-08-91 

G-HT 

500 

N 

I 

11-08-91 

Indel. 

ST92-0563 

Arkansas Oklahoma Gas Corp.-... 

Tennessee Gas Pipeline Co.. 

11-08-91 

G-HT 

150 

N 

1 

11-08-91 

Indef 

ST92-0564 

Arkansas Oklahoma Gas Corp._ 

Tennessee Gas Pipelne Co_ 

11-08-91 

G-HT 

4.000 

N 

l 

11-C8-91 

Indef. 

ST92-0565 

Arkansas Oklahoma Gas Corp. _ 

Tennessee Gas Pipelne Co.^ 

11-08-91 

G-HT 

25,000 

N 

1 

11-08-91 

Indef 

ST92-0566 

Arkansas Oklahoma Gas Corp. _ 

Tennessee Gas Pipelne Co_ 

11-08-91 

G-HT 

5,000 

N 

1 

11-08-91 

Indef. 

ST92-0568 

Arkansas Oklahoma Gas Corp._ 

Tennessee Gas Pipeline Co_ 

11-08-91 

G-HT 

1.600 

N 

r 

11-08-91 

Indef 

ST92-0569 

Arkansas Oklahoma Gas Corp._ 

Tennessee Gas Pipeline Co. 

11-08-91 

G-HT 

2.500 

N 

r 

11-08-91 

Indef. 

ST92-0570 

Arkansas Oklahoma Gas Corp. 

T ermessee Gas Pipeline Qo . 

11-08-91 

G-HT 

400 

N 

i 

11-08-91 

Indef. 

ST92-0571 

Arkansas Oklahoma Gas Corp._ 

Tennessee Gas Pipeline Co.. 

11-08-91 

G-HT 

260 

N 

i 

11-08-91 

Indef. 

ST92-0572 

Arkansas Oklahoma Gas Corp._.. 

Tennessee Gas Pipeline Oo_ 

11-08-91 

G-HT 

20.000 

N 

t 

11-08-91 

indef. 

ST92-0573 

Arkansas Oklahoma Gas Corp. 

Columba Gas Transmission 

tl-08-91 

G-HT 

2,000 

N 

i 

11-08-91 

Indef 

ST92-0574 

Transcontinental Gas P/L Corp.... 

LrOrp. 

Ponchartiam Natural Gas 

11-08-91 

0 

335.000 

N 

i 

10-25-91 

10-24-92 



System. 








ST92-0575 

Transcontinental Gas P/L Corp.... 

Philadelphia Gas Works . 

11-08-91 

B 

840.000 

N 

i 

08-01-88 

Indef. 

ST92-0576 

Columbia Gulf Transmission Co.... 

Superior Natural Gas Corp. 

11-08-91 

G-S 

10,000 

N 

i 

10-25-91 

02-21-92 

ST92-0577 

Columbia Gulf Transmission Co.... 

Diamond Shamrock Offshore 

11-08-91 

G-S 

3.000 

N 

i 

10-26-91 

02-22-92 



Partners. 








ST92-0578 

Columbia Guff Transmission Co. .. 

NGC Transportation. Inc.-.. 

11-08-91 

G-S 

200.000 

N 

i 

10-24-91 

02-20-92 

ST92-0579 

Columbia Gulf Transmission Co.... 

Cokimbe Gas of Ohio. Inc. . 

11-08-91 

B 

560 

Y 

i 

10-18-91 

Indef. 

ST92-0580 

Columbia Gulf Transmission Co.... 

MacMiilian Bloedei Container. 

11-08-91 

G-S 

t.000 

Y 

i 

10-18-91 

Indef. 

ST92-0581 

Columbia Gulf Transmtssion Co.... 

Otvo Farm Bureau Development 

11-08-91 

G-S 

1,600 

N 

i 

10-25-91 

Indef. 

ST92-0582 

Wifltston Basin Inter. P/L CO _ 

Corp. 

Chevron USA. Inc.-. 

11-08-91 

G-S 

18.750 

Y 

i 

10-11-91 

08-31-92 

ST92-0583 

Arkla Energy Resources.. 

Arkansas Louisiana Gas Co. . . 

11-08-91 

B 

15,000 

Y 

i 

11-01-91 

Indef. 

S792-0584 

Ark la Energy Resources.. 

Arkansas Louisiana Gas Co. 

11-08-91 

B 

50,000 

Y 

i 

11-01-01 

Indef. 

ST92-0665 

Arkla Energy Resources.. 

Arkansas Louisiana Gas Co. 

11-08-91 

B 

15,000 

Y 

i 

11-01-91 

Indef. 

ST92-0586 

Trunkline Gas Co...... 

OAR Energy. Inc__ 

11-08-91 

G-S 

100,000 

N 

i 

10-12-91 

02-09-92 

ST92-0587 

Trunkline Gas Co....~,. 

OAR Energy Inc 

11-08-91 

G-S 

100.000 

N 

i 

10-12-91 

02-09-92 

ST92-0588 

Trunkline Gas Co_:... 

OAR Energy. Inc.... 

11-08-91 

G-S 

100,000 

N 

i 

10-12-91 

02-09-92 

ST92-0589 

Trunkline Gas Co...... 

OAR Energy. Inc..... 

11-08-91 

G-S 

100,000 

N 

i 

10-12-81 

02-09-92 

ST92-0590 

Trunkline Gas Co..„.. 

OAR Energy, Inc____ 

11-08-91 

G-S 

100.000 

N 

i 

10-12-91 

02-09-92 

ST92-0591 

Trunkline Gas Co....... 

Louisiana Intrasite Gas Corp 

11-08-91 

B 

50.000 

N 

i 

10-19-91 

Indef. 

ST92-0592 

Trunkline Gas Co. 

Louisiana Intrastate Gas Corp. 

tl-08-91 

3 

50,000 

N 

i 

10-21-91 

Indef. 

ST92-0593 

Colorado Interstate Gas Co. 

Associated Intrastate Pipeline 

11-12-91 

G-S 

50.000 

N 

i 

11-01-91 

Indel. 

ST32-0594 

Colorado Inlerstate Gas Co. 

UO. 

Enron Oil A Gas Marketing, Inc ... 

1t-12-91 

G-S 

120.000 

N 

i 

11-01-91 

11-01-99 

ST92-0595 

Stingray Pipeline Co.~.... 

Catex Energy Inc.. 

11-12-91 

G-S 

100,000 

N 

i 

11-01-91 

Indef. 

ST92-0596 

Wyoming Interstate Co., Ltd. 

Union Pacific Fusts Inc 

11-12-91 

B 

50,000 

N 

i 

t1-01-91 

Indef. 

ST92-C597 

Moraine Pipeline Co.-. 

Continental Natural Gas, Inn 

11-12-91 

G-S 

150,000 

Y 


11-01-91 

Indef. 

STS2-0598 

Tennessee Gas Pipeline Co_ 

Yuma Gas Corp. .. 

11-t2-91 

G-S 

120.000 

N 

r 

02-01-90 

Indef. 

ST92-0599 

Tennessee Gas Pipeline Co- 

Reliance Gas Marketing Co..- . 

11-12-91 

G-S 

50.000 

N 

i 

09-01-91 

Indef. 

ST92-0600 

Transok, Inc..... 

Ptvihps Pipeline Co.. 

11-12-91 

c 

100,000 

N 

r 

10-11-91 

Indef. 

ST92-0601 

Transok, Inr______.... 

Arkla Energy Resources Co 

11-12-91 

c 

20.000 

N 

i 

10-15-91 

Indef. 

ST92-0602 

United Gas Pipe Line Co.. 

Bishop Pipeline Corp. 

11-12-91 

G-S 

41.920 

N 

i 

10-30-91 

02-27-92 

ST92-0603 

Under* Gas Pipe Line Co_...__ 

Williams Gas Marketing . 

11-12-91 

G-S 

524.400 

N 

i 

10-31-91 

02-28-92 

ST32-0604 

United Gas Pipe line Co.. 

Laser Marketing Co_ 

11-12-91 

G-S 

628.800 

Y 

i 

10-29-91 

02-25-92 

ST92-0605 

Ozark Gas Transmission System.. 

Catex Energy, Inc.-.__ 

11-13-91 

G-S 

100.000 

N 

F/l 

10-26-91 

Indef. 

ST92-0606 

Ozark Gas Transmission System.. 

Mobil Natural Gas. me. 

11-13-91 

G-S 

50.000 

N 

F/1 

10-26-91 

Indef. 

ST92-0607 

Ozark Gas Transmission System.. 

TXO Gas Ventures Corp. 

11-t3-91 

G-S 

50.000 

Y 

F/l 

10-23-91 

Indef. 

ST92-0608 

Ozark Gas Transmission System.. 

Delhi Gas Pipeline Corp__ 

11-13-91 

B 

50,000 

Y 

F/l 

10-23-91 

Indef. 

ST92-0609 

Ozark Gas Transmission System.. 

De*hi Gas Pipeline Corp__ 

11-13-91 

B 

50.000 

Y 

F/l 

10-23-91 

Indef. 

ST92-0610 

Ozark Gas Transmission System.. 

Transok, Inc__ 

11-13-91 

3 

100,000 

N 

F/l 

10-15-91 

Indef. 

ST92-0611 

Ozark Gas Transmission System.. 

Sunbelt Oil Field Services, Inc__ 

11-13-91 

G-S 

10,000 

N 

F/l 

10-15-91 

Indef. 

ST92-0612 

Ozark Gas Transmission System.. 

Tennegasco Corp.... 

11-13-91 

G-S 

150,000 

Y 

F/l 

10-24-91 

Indef. 
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ST92-0613 

Trunkline Gas Co. 

Unocal Exploration Corp . 

11-13-91 

G-S 

70.000 

N 

1 

11-01-91 

02-29-92 

ST92-0614 

Trunkline Gas Co. 

Unocal Exploration Corp .. 

11-13-91 

G-S 

20000 

N 

F 

11-01-91 

02-29-92 

ST92-0615 

Trunkline Gas Co. 

American Central Gas Cos. Inc... 

11-13-91 

G-S 

20.000 

N 

F 

11-01-91 

02-29-92 

ST92-0616 

Trunkline Gas Co. 

Stellar Gas Co. 

11-13-91 

G-S 

50,000 

N 

F 

11-01-91 

02-29-92 

ST92-0617 

Trunkline Gas Co.. 

Mississippi River Trans Corp.. 

11-13-91 

G 

30,000 

N 

F 

11-01-91 

Indef. 

ST92-0618 

Trunkline Gas Co. 

Fnmn Gas Marketing Inc 


G-S 

100.000 

N 


11-01-91 

02-29-92 

ST92-0619 

Trunkline Gas Co. 

Conoco. Inc..... 

11-13-91 

G-S 

20,161 

N 

f 


02-29-92 

ST92-0620 

Trunkline Gas Co. 

North Canadian Marketing Corp 

11-13-91 

G-S 

150.000 

N 

1 

11-01-91 

02-29-92 

ST92-0621 

Trunkline Gas Co. 

Tejas Power Corp.. 

11-13-91 

G-S 

100.000 

N 

1 

11-01-91 

02-29-92 

ST92-0622 

Trunkline Gas Co. 

Tejas Power Corp . 

11-13-91 

G-S 

15.000 

N 

1 

11-01-91 

02-29-92 

ST92-0623 

Inland Gas Co.. Inc. 

Sipple Bnck 

11-12-91 

G-S 

300 

N 

1 


02-15-92 

ST92-0624 

Columbia Gas Transmission 

City of Richmond. 

11-12-91 

G-S 

26.000 

N 

1 

1 V/ 1 D u » 

11-01-91 

Indef 

ST92-0625 

Blue Dolphin Pipe Line Co. 

Dow Pipeline System. 

11-12-91 

B 

20,000 

N 

I 

10-25-91 

Indef 

ST92-0626 

Equitrans, Inc. 

O & R Energy Inc. 

11-12-91 

G-S 

4.843 

N 

F 

11-01-91 

02-28-92 

ST92-0627 

Transcontinental Gas P/L Corp... 

Nan Ya Plastics. America. 

11-12-91 

G-S 

1,000 

N 

1 

10-24-91 

Indef. 

ST92-0628 

Rooda Gas Transmission Co. 

Enron Gas Processing Co. 

11-12-91 

G-S 

5.047 

Y 

| 

10-25-91 

Indef 

ST92-0629 

Transwestem Pipeline Co. 

Tennegasco Marketing Corp. 

11-12-91 

G-S 

ioo]ooo 

N 

1 

10-12-91 

Indef. 

ST92-O630 

Northern Natural Gas Co. 

Western Gas Utilities, Inc. 

11-12-91 

B 

250 

N 

F 

11-01-91 

03-31-92 

ST92-0631 

Northern Natural Gas Co. 

Sheehan s Natural Gas Co.- 

11-12-91 

B 

405 

N 

F 

11-01-91 

Indef 

ST02-O632 

Northern Natural Gas Co. 

Northwest Natural Gas Co 

11-12-91 

B 

75 

N 

F 

11-01-91 

Indef. 

ST92-0633 

Northern Natural Gas Co. 

Wisconsin Power & Light Co.. 

11-12-91 

B 

28.682 

N 

F 

11-01-91 

Indef. 

ST92-0634 

Northern Natural Gas Co. 

Owantonna Pubhc Utilities. 

11-12-91 

B 

3.397 

N 

F 

11-01-91 

Indef 

ST92-0635 

Northern Natural Gas Co. 

Circle Pines Utilities. 

11-12-91 

B 

1,300 

N 

F 

11-01-91 

Indef 

ST92-0636 

Northern Natural Gas Co. 

Northwestern Public Service Co... 

11-12-91 

B 

12^300 

N 

F 

11-01-91 

Indef 

ST92-0637 

Northern Natural Gas Co. 

Huchinson Utilities Commission.... 

11-12-91 

B 

4,318 

N 

F 

11-01-91 

Indef. 

ST92-0638 

Northern Natural Gas Co. 

Huchinson Utilities Commission.... 

11-12-91 

B 

2,873 

N 

F 

11-01-91 

Indef 

ST92-0639 

Northern Natural Gas Co. 

Midwest Natural Gas inr 

11-12-91 

B 

2.500 

N 

F 

11-01-91 

Indef 

ST92-0640 

Northern Natural Gas Co. 

Access Enerqy Corp. 

11-12-91 

G-S 

100.000 

N 

1 

10-15-91 

Indef. 

ST92-0641 

Tennessee Gas Pipeline Co. 

Birkshire Gas Co.J... 

11-13-91 

B 

118J00 

Y 

1 

10-19-91 

Indef. 

ST92-0642 

Tennessee Gas Pipeline Co.. 

City of Holyoke. 

11-13-91 

B 

118.700 

Y 

| 

10-31-91 

Indef 

ST92-0643 

Transcontinental Gas P/L Corp.... 

Washington Gas Light Co. 

11-13-91 

B 

iooooo 

Y 

1 

10-31-91 

Indef. 

ST92-0644 

Transcontinental Gas P/L Corp.... 

Public Service Electric & Gas Co.. 

11-13-91 

B 

720.000 

N 

1 

09-20-91 

Indef. 

ST92-0645 

Transcontinental Gas P/L Corp. .. 

Public Service Co. of N. Carolina.. 

11-13-91 

B 

900.000 

N 

1 

10-26-91 

Indef. 

ST92-0646 

Transcontinental Gas P/L Corp.... 

Washington Gas Light Co.. 

11-13-91 

B 

400,000 

N 

1 

08-01-91 

Indef. 

ST92-0647 

Transcontinental Gas P/L Corp.... 

United Cities Gas Co. 

11-13-91 

B 

56.000 

N 

1 

12-30-68 

Indef 

ST92-0648 

Texas Eastern Transmission 

Highland Energy Co. 

11-14-91 

G-S 

4.000 

N 

1 

10-01-91 

Indef. 

ST92-0649 

wl p. 

Northern Natural Gas Co .... 

City of Hibbing.... 

11-14-91 

B 

700 

N 

F 

11-01-91 

02-29-92 

ST92-0650 

Northern Natural Gas Co.. 

City of Duluth... 

11-14-91 

B 

4,000 

N 

F 

11-01-91 

03-31-92 

ST92-0651 

Northern Natural Gas Co. 

City of New Ulm... 

11-14-91 

B 

5,535 

N 

F 

11-01-91 

Indef. 

ST92-0652 

Northern Natural Gas Co __ 

Harlan Municipal Utilities. 

11-14-91 

B 

1,500 

N 

F 

11-02-91 

Indef. 

ST92-0663 

Northern Natural Gas Co...-. 

Twister Transmission Co.. 

11-14-91 

G-S 

50000 

N 

F/l 

10-28-91 

Indef. 

ST92-0654 

Trunkline Gas Co.. 

Consumers Power Co.... 

11-13-91 

G-S 

40,000 

N 

F 

11-01-91 

02-29-92 

ST92-0655 

Ozark Gas Transmission System.. 

Consolidated Edison Co. of NY, 

Irv* 

11-13-91 

B 

150!000 

Y 

1 

10-24-91 

Indef. 

ST92-0656 

WWston Basin Inter P/L Co- . 

inc. 

Coastal Gas Marketing Co. . 

11-13-91 

G-S 

76.584 

Y 

1 

11-06-91 

06-18-92 

ST92-0657 

Williston Basin Inter. P/L Co. 

Koch Hydrocarbon Co. 

11-13-91 

G-S 

170,100 

Y 

1 

10-15-91 

05-01-93 

ST92-0658 

Williston Basin Inter P/L Co. 

Rainbow Gas Co ... 

11-13-91 

G-S 

320.188 

Y 

1 

1i-Ofi-QI 

07-31-92 

ST92-0659 

Panhandle Eastern Pipe Line Co.. 

General Motors Corp... 

11-14-91 

G-S 

90!000 

N 

1 

11-01-91 

Indef. 

ST92-0660 

Panhandle Eastern Pipe Line Co.. 

Anadarko Trading Co. 

11-14-91 

G-S 

20.000 

N 

1 

11-01-91 

Indef 

ST92-0661 

Panhandle Eastern Pipe Line Co.. 

Conoco. Inc. 

11-14-91 

G-S 

200 

N 

F 

11-01-91 

Indef 

ST92-0662 

Panhandle Eastern Pipe Line Co . 

Union Gas Limited.. 

11-14-91 

G-S 

20.000 

N 

F 

11-01-91 

Indef 

ST92-0663 

Panhandle Eastern Pipe Line Co . 

Boyd Rosene and Associates. 

11-14-91 

G-S 

10,000 

N 

F 

11-01-91 

Indef. 

ST92-0664 

Panhandle Eastern Pipe Line Co. 

inc. 

Unocal Exploration Corp. 

11-14-91 

G-S 

20.000 

N 

F 

11-01-91 

Indef. 

ST92-0665 

Panhandle Eastern Pipe Line Co.. 

Amgas. Inc. 

11-14-91 

G-S 

50 

N 

1 

11-01-91 

Indef. 

ST92-0666 

Panhandle Eastern Pipe Line Co.. 

Noth America Resources Co. 

11-14-91 

G-S 

20.000 

N 

1 

11-01-91 

Indef. 

ST92-0667 

Panhandle Eastern Pipe Line Co.. 

Amgas. Inc... 

11-14-91 

G-S 

40 

N 

1 

11-01-91 

Indef. 

ST92-0668 

Panhandle Eastern Pipe Line Co.. 

NGC Transportation inc. 

11-14-91 

G-S 

200.000 

N 

1 

10-24-91 

Indef 

ST92-0669 

Panhandle Eastern Pipe Line Co .. 

Santanna Natural Gas Corp. 

11-14-91 

G-S 

50.000 

N 

1 

10-26-91 

Indef. 

ST92-0670 

Panhandle Eastern Pipe Line Co.. 

Bndgegas U.S.A. Inc. 

11-14-91 

G-S 

100.000 

N 

1 

10-30-91 

Indef. 

ST92-0671 

ANR Pipeline Co. 

Kogas, Inc... 

11—'14-91 

G-S 

100,000 

N 

I 

10-16-91 

09-30-92 

ST92-0672 

ANR Pipeline Co . 

Coastal Gas Marketing Co........ 

11-14-91 

G-S 

50.00 

Y 

1 

10-01-91 

VJ Jw UC 

Indef. 

ST92-0673 

ANR Pipeline Co. 

Unigas Corp ...^.. w . 

11-14-91 

G-S 

200.000 

Y 

| 

10-16-91 

Indef. 

ST92-0674 

ANR Pipeline Co.... 

Peoples Natural Gas Co., et ai. 

11-14-91 

B 

23740 

Y 

1 

10-17-91 

Indef. 

ST92-0675 

Transcontinental Gas P/L Corp.... 

Transco Offshore Gathering Co.... 

11-14-91 

B 

750.000 

N 

1 

04-05-90 

Indef. 

ST92-0676 

Transcontinental Gas P/L Corp.... 

United Cities Gas Co.. 

11-14-91 

B 

91.000 

N 

1 

12-30-88 

Indef. 

ST92-0677 

Delhi Gas Pipeline Corp. 

Williams Natural Gas Co. 

11-15-91 

C 

5,000 

N 

1 

11-01-91 

Indef. 

ST92-0678 

Trailblazer Pipeline Co. 

Presidio Gas Resources. Inc. 

11-15-91 

G-S 

353,000 

N 

1 

11-08-91 

Indef. 

ST92-0679 

Tennessee Gas Pipeline Co. 

NGC Transportation. Inc.. 

11-15-91 

G-S 

5,000 

N 

F 

11-01-91 

11-01-92 

ST92-0680 

Channel Industries Gas Co. 

Brandywine Industrial Gas Inc 

11-15-91 

c 

50,000 

Y 

| 

11-01-91 

Indef 

ST92-0681 

Pacific Gas Transmission Co .. 

Northwest Pipeline Corp. 

11-15-91 

B 

114*695 

N 

1 

08-01-89 

09-20-90 

ST92-0682 

Pacific Gas Transmission Co. 

Oregon Natural Gas Develop. 

11-15-91 

G-S 

101.500 

N 

1 

10-10-91 

08-01-92 

ST92-0683 

Pacific Gas Transmission Co . 

VA/»p. 

Northwest Natural Gas Co. 

11-15-91 

B 

101.500 

N 

1 

08-01-89 

09-20-90 

ST92-0684 

Pacific Gas Transmission Co . 

Northwest Pipeline Co.. 

11-15-91 

G 

114,695 

N 

1 

10-24-91 

07-31-92 

ST92-0685 

Texas Gas Transmission Corp_ 

Endevco Oil and Gas Co. . 

11-15-91 

G-S 

50!000 

N 

1 

10-30-91 

Indef. 

ST92-0686 

Texas Gas Transmission Corp. 

Western Kentucky Gas Co . 

11-15-91 

B 

3,500 

N 

1 

11-01-91 

Indef 
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Docket 

No * 

Transporter/seller 

Recipient 

Date filed 

Part 204 
subpart 

Estimated 

maximum 

daily 

quantity * 

AFF V/ 

N 
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sched¬ 

ule 

Date 

com¬ 

menced 

Protected 
termina¬ 
tion date 

S’92-0687 
S"92-C686 


Western Kentucky Gas Co. 

11-15-91 

B 

515 

N 

1 

11-02-91 

Indef 

Texas Ges Transmission Corp. 

City of Hamilton .-. 

11-15 91 

B 

10.000 

N 

F 

11-01-91 

Indef 

S T 92-0689 

Texas Gas Transmission Corp. 

Bridgeline Gas Distribution Co ... . 

11-15-91 

B 

50 000 

N 

1 

11-08-91 

Indef 

ST 92-0690 

Eaton Rapids Gas Storage 
System. 

Central Illinois Public Service Co .. 

11-15-91 

G-ST 

10,300 

N 

N/A 

11-01-91 

01-31-92 

ST92-0691 

Northern Border Pipeline Co. 

Northern Natural Gas Co., et al.... 

11-16*91 

G 

120,300 

N 

F 

10-16-91 

Indef. 

S v 92-0692 

Northern Border Pipeline Co. 

Northern Natural Gas Co., et a!.... 

11-15-91 

G 

30.000 

N 

F 

10-16-91 

Indef. 

ST92-0693 

S T 92-0694 

S x 92-0695 

Northern Natural Gas Co 

Midwest Natural Gas, Inc. .... 

11-15-91 

B 

2,529 

N 

F 

11-01-91 

Indef 

Northern Natural Gas Co. 

Midwest Natural Gas. Inc... 

11-15-91 

B 

2,229 

N 

F 

11-01-91 

Indef 

Northern Natural Gas Co. 

Iowa Elecuic Light & Power Co.... 

11-15-91 

B 

87,182 

N 

F 

11-01-91 

Indef. 

S 92-0696 

Northern Natural Gas Co. 

Northern Illinois Gas Co _ 

11-15-91 

B 

16,300 

N 

F 

11-01-91 

Indef 

ST92-0697 

Northern Natural Gas Co . 

Remsen Municipal Utilities .. 

11-15-91 

B 

400 

N 

F 

11-01-91 

Indef 

S"92-0698 

ST92-0699 

Northern Natural Gas Co . 

City of Di.'iuth.. 

11-15-91 

8 

3,000 

N 

F 

11-01-91 

indef 

Mississippi River Trans Corp. 

Louisiana intrastate Gas Corp. 

11-15-91 

B 

25,000 

N 

1 

10-18-91 

Indef 

S192-0700 

Columbia Gulf Transmission Co.... 

Hunt Oil Co. 

11-15-91 

G-S 

20 J00 

N 

1 

10-21-91 

Indef 

ST92-0701 

Columbia Gas Transmission 

Corp. 

Columbia Gas Transmission 

Corp. 

Columbia Gas Transmission 

Corp. 

Columbia Gas Transmission 

Corp. 

Energy Marketing Services, Inc. 

11-15-91 

G-S 

2.878 

Y 

F 

10-15-91 

Indef 

ST92-0702 

Columbia Gas of Penn., Inc . 

11-15-91 

B 

35,000 

Y 

1 

11-08-91 

Indef 

ST92-0703 

Delmarva Power & Light Co. 

11-15-91 

B 

7.000 

Y 

1 

11-11-91 

Indel 

S T 92-0704 

East Ohio Gas Co. 

11-15-91 

G-S 

400 

Y 

1 

10-15-91 

Indef. 

ST92-0705 

Columbia Gas Transmission 

Eastern Pipeline Corp. 

11-15-91 

B 

8,000 

Y 

1 

10-15-91 

Indef 

ST92-0706 

Corp. 

Columbia Gas Transmission 
Corp. 

Columbia Gas of Ohio, Inc. 

11-15-91 

B 

4 111 

Y 

F 

11-01-91 

Indef. 

ST92-0707 

United Texas Transmission Corp.. 

Natural Gas Pipeline Co. of 
America. 

11-15-91 

C 

100,000 

Y 


07-06-91 

Indef. 

ST92-0708 

S T 92-0709 

92-0710 

Trunkline Gas Co . 

BHP Petroleum (Americas), Inc. 

11-18-91 

G-S 

1,000 

N 

1 

11-01-91 

02-29-92 

Trunkline Gas Co. 

Continental Natural Gas, Inc. 

11-18-91 

G-S 

50.000 

N 

1 

11-01-91 

02-29-92 

Ozark Gas Transmission System.. 

Ward Gas Marketing. Inc ... T . 

11-18-91 

G-S 

100,300 

N 

1 

11-08-91 

Indef. 

ST92-0711 

Ozark Gas Transmission System.. 

Mitchell Marketing Co ... 

11-18-91 

G-S 

50.000 

N 

1 

11-07-91 

Indef. 

ST92-0712 

Delhi Gas Pipeline Corp.„. 

Northern Natural Gas Co..~ .— 

11-18-91 

C 

250 000 

N 

1 

11-01-91 

Indef. 

ST92-0713 

Delhi Gas Pipeline Corp. 

Natural Gas P/L Co. of Amenca... 

11-18-91 

C 

30.000 

N 

1 

10-31-91 

Indef. 

ST92-0714 

S T 92-0715 

ST92-0716 

Delhi Gas Pipeline Corp. 

United Gas Pipe Line Co. 

11-18-91 

C 

6,000 

N 

1 

11-01-91 

Indef 

Delhi Gas Pipeline Corp. 

El Paso Natural Gas Co ... 

11-18-91 

c 

5C.000 

N 

1 

10-25-91 

Indef 

Natural Gas P/L Co. of America.. 

Arco Natural Gas Marketing. Inc... 

11-18-91 

G-S 

500.000 

N 

1 

10-18-91 

Indef 

ST92-0717 

ST92-0718 

ST92-0719 

Colorado Interstate Gas Co. 

Western Sugar Co. 

11-18-91 

G-S 

700 

N 

F 

10-01-91 

Indef 

Northorn Natural Gas Co ... 

Northern States Power Co. 

11-18-91 

B 

10 000 

N 

F 

11-02-91 

12-31-91 

Northern Natural Gas Co.... 

Wisconsin Natural Gas Co. 

11-18-91 

B 

1.620 

N 

F 

11-02-91 

12-31-91 

ST92-0720 

ST92-0721 

Northern Natural Gas Co. 

Northwes-ten Public Service Co. 

11-18-91 

B 

25.000 

N 

F/l 

11-01-91 

Indef 

Northern Natural Gas Co . 

Peoples Natural Gas Co-- 

11-18-91 

B 

50 000 

N 

F/l 

10-31-91 

Indef 

ST92-0722 

Transwestern Pipeline Co. 

Chevron U.S.A., Inc. 

11-18-91 

G-S 

40 000 

N 

1 

10-19-91 

Indef. 

ST92-0723 

Gulf Energy Pipeline Co. 

Natural Gas P/L Co America. 

11-18-91 

C 

6,405 

N 

1 

10-01-91 

Indef 

ST92-0724 
ST92-0725 
ST92-0726 
ST92-0727 

Williams Natural Ga Co... 

Caspen Gas Co. 

11-18-91 

G-S 

30.000 

N 

1 

10-16-91 

01-01-93 

Louisiana Resources Co. 

Louisiana Gas Marketing Co. 

11-18-91 

C 

50,000 

N 

| 

10-18-91 

Indef. 

Southern Natural Gas Co ... 

City of Adel .... 

11-18-91 

G-S 

154 

N 

F 

11-02-91 

03-02-92 

South Georgia Natural Gas Co. 

City of Tallahassee ... 

11-18-91 

G-S 

4,545 

N 

F 

11-01-91 

03-01-92 

ST92-0728 

ST92-0729 

Southern Natural Gas Co... 

City of Tallahassee. 

11-18-91 

G-S 

4.567 

N 

F 

11-01-91 

03-01-92 

South Georgia Natural Gas Co. 

City of Adel. ... 

11-18-91 

G-S 

153 

N 

F 

11-02-91 

03-02-92 

ST92-0730 

ST92-0731 

ST92-0732 

Southern Natural Gas Co. 

Atlanta Gas Light Co. 

11-18-91 

G-S 

114 905 

N 

F 

11-01-91 

03-01-92 

Southern Natural Gas Co. 

City of Bay Springs. 

11-18-91 

B 

150 

N 

F 

11-01-91 

Indef. 

Southern Natural Gas Co. ... 

Chevron U SA, Inc. 

11-18-91 

G-S 

1C 000 

N 

F 

11-01-91 

03-01-92 

ST92-0733 

ST92-0734 

Southern Natural Gas Co.. 

Chevron U.SA, Inc... 

11-18-91 

G-S 

5 000 

N 

F 

11-01-91 

03-01-92 

Sea Robin Pipeline Co . 

Chevron U.S.A., Inc...-. 

11-18-91 

G-S 

100,000 

N 

1 

11-01-91 

03-01-92 

ST92-0735 

ST92-0736 

Snuthnm Natural Gas Co 

Chattano ~.ga Gas Co .. 

11-18-91 

G-S 

3.300 

N 

F 

11-02-91 

03-02-92 

Southern Natural Gas Co... 

CMS Gas Marketing.. 

11-18-91 

G-S 

10C 000 

N 

1 

11-07-91 

03-07-92 

ST92-0737 

El Paso Natural Gas Co. 

Duncan Rural Services Corp . 

11-18-91 

G-S 

393 

Y 

F 

11-01-91 

Indef. 

ST92-0738 

El Paso Natural Gas Co. 

Arizona Electric Power Corp.. 
Inc. 

Gas Co of New Mexico. 

11-18-91 

G-S 

60 873 

Y 

F 

10-25-91 

Indef 

Si'92~0739 

SV92-0740 

El Paso Natural Gas Co 

11-18-91 

G-S 

243 339 

Y 

F 

10-01-91 

Indef. 

El Paso Natural Gas Co. 

Asarco, Inc. 

11-18-91 

G-S 

6 097 

Y 

F 

10-01-91 

Indef 

S T 92-0741 

El Paso Natural Gas Co. 

Asarco, Inc. 

Magma Copper Co. 

11-18-91 

G-S 

e 724 

Y 

F 

10-01-91 

Indef 

S'92-0742 

ST92-0743 

S r 92-0744 

El Paso Natural Gas Co. 

11-18-91 

G-S 

2^,939 

Y 

F 

10-01-91 

Indef 

El Paso Natural Gas Co ... 

Arizona PiAilic Service Co. 

11-18-91 

G-S 

226.432 

Y 

F 

10-01-91 

Indef 

El Paso Natural Gas Co. 

City of Spur. 

11-18-91 

G-S 

401 

Y 

F 

11-01-91 

Indef. 

ST92-0745 

El Paso Natural Gas Co. 

Rio Grange Nature* Gas Assoc.... 

11-18-91 

G-S 

8.342 

Y 

F 

11-01-91 

Indef. 

S T 92-0746 

El Paso Natural Gas Co. 

Cyprus Mi am* Mining Corp. 

11-18-91 

G-S 

6.081 

Y 

F 

11-01-91 

Indef 

ST92-0747 

El Paso Natural Gas Co. 

City of Las Cruces.. 

11-18-91 

G-S 

34.934 

Y 

F 

11-01-91 

Indef 

ST92-0748 

El Paso Natural Gas Co . 

Aquila Energy Marketing Corp. 

11-18-91 

G-S 

450 000 

Y 

1 

11-04-91 

Indef 

ST92-0749 

El Paso Natural Gas Co.. 

. EMW Gas Assoc....«. 

11-18-91 

G-S 

2,277 

Y 

F 

11-01-91 

Indef 

ST92-0750 
ST92-0751 
ST92-0752 
ST92-0753 

El Paso Natural Gas Co. 

El Paso Natural Gas Co .... 

Nassau Resources, Inc. 

11-18-91 

G-S 

18.540 

Y 

1 

11-01-91 

Indef 

Black Mountain Gas Co. 

11-18-91 

G-S 

346 

Y 

F 

11-01-91 

Indef. 

El Paso Natural Gas Co .. 

Rimrock Gas Co. 

11-18-91 

G-S 

593 

Y 

F 

11-01-91 

Indef. 

El Paso Natural Gas Co. 

. Navajo Tribal Utility Authority. 

11-18-91 

G-S 

25.347 

Y 

F 

11-01-91 

Indef. 

ST92-0754 

El Paso Natural Gas Co .. 

. Ctty of Mesa ..... 

11-18-91 

G-S 

21.668 

Y 

F 

11-01-91 

Indef. 

ST92-0755 

Panhandle Eastern Pipe Line Co. 

. National Refractories and Miner- 

11-18-91 

G-S 

650 

Y 

F 

11-01-91 

Indef. 


als. 
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Docket 

No* 

Transporter/seller 

Recipient 

Date filed 

Part 284 
subpari 

Estimated 

maximum 

daily 

quantity * 

AFF. Y/ 

N 

Rate 

sched¬ 

ule 

Date 

com¬ 

menced 

Projected 
termina¬ 
tion date 

ST02-O758 

Kentucky West Virginia Gas Co«« 

Penn Virginia ... 

11-18-91 

G-S 

3,000 

N 

1 

11-01-91 

03-01-92 

ST92-0757 

Panhandle Eastern Pipe Line Co.. 

KimbaH Energy Corp - 

11-18-91 

G-S 

1,000 

N 

1 

11-01-91 

Indef 

ST92-0758 

Panhandle Eastern Pipe Line Co.. 

Anadarko Trading Co. 

11-18-91 

G-S 

20.000 

N 

1 

11-01-91 

Indef 

ST92-0759 

Panhandle Eastern Pipe Line Co.. 

Anadarko Trading Co .«. 

11-18-91 

G-S 

100.000 

N 

F/l 

11-01-91 

Indef 

ST92-0760 

Panhandle Eastern Pipe Line Co.. 

NGC Transportation Inc.—.— 

11-18-91 

G-S 

100.000 

N 

1 

11-01-91 

Indef 

ST92-0761 

See Robin Pipeline Co. 

Union Pacific Fuels. Inc ___ 

11-18-91 

G-S 

30,000 

N 

1 

10-26-91 

02-23-92 

ST92-0762 

Transcontinental Gas P/L Corp~.. 

Atlanta Gas Light Co... 

11-19-91 

B 

175.000 

N 

1 

04-17-89 

Indef. 

ST92-0763 

Transcontinental Gas P/L Corp.... 

South Carolina Pipeline Corp. 

11-18-91 

B 

135.000 

N 

1 

08-29-90 

Indef. 

ST92-0764 

Transcontinental Gas P/L Corp.... 

North Carolina Gas Service Co..... 

11-19-91 

B 

115.000 

N 

1 

04-17-89 

Indef 

ST92-0765 

Transcontinental Gas P/L Corp.... 

Piedmont Natural Gas Co. 

11-19-91 

B 

180.000 

N 

1 

04-15-89 

Indef 

ST92-0766 

Arkta Energy Resources. 

Santa Fe Minerals. Inc-.......... 

11-19-91 

G-S 

45.000 

N 

1 

11-01-91 

Indef 

ST92-0767 

Northern Natural Gas Co. 

City of New Ulm__ 

11-19-91 

B 

1.500 

N 

F 

11-01-91 

02-29-92 

ST92-0768 

Colorado Interstate Gas Co. 

Public Service Co of Colorado — 

11-18-91 

B 

3.500 

N 

1 

11-01-91 

Indef 

ST92-C769 

ST92-O770 

Acadian Gas Pipeline System. 

United Gas Pipe Line Co. 

11-19-91 

C 

50.000 

N 

1 

11-06-91 

Indef 

Sabine Pipe Line Company. 

Philbro Energy Inc___ 

11-18-91 

G-S 

50,000 

N 

1 

11-01-91 

02-28-92 

ST92-0771 

Tennessee Gas Pipeline Co—..... 

The Polaris Pipeline Corp. 

11-19-91 

G-S 

150,000 

N 

1 

10-01-91 

Indef 

ST92-0772 

Tennessee Gas Pipeline Co - 

New York State Gas A Electric 
Corp. 

Hadson Gas Systems, Inc. 

11-19-91 

B 

10,000 

N 

F 

11-01-91 

Indef 

ST92-0773 

Tennessee Gas Pipeline Co.. 

11-18-91 

G-S 

80.000 

N 

1 

10-25-91 

Indef. 

ST92-0774 

Tennessee Gas Pipeline Co. 

Enron Gas Marketing. Inc .. 

11-19-91 

G-S 

200.000 

N 

1 

10-01-91 

Indef 

ST92-0775 

Enogex Inc. 

Northern Natural Gas. 

11-20-91 

C 

100.000 

N 

1 

11-02-91 

Indef 

ST92-O770 

Enogex Inc. 

Natural Gas Pipeline Co___ 

11-20-91 

C 

20.000 

N 

1 

11-01-91 

Indef 

ST92-0777 

Enogex Inc. 

Arkla Energy Resources. 

11-20-91 

c 

30.000 

N 

1 

11-02-91 

Indef 

ST92-0778 

Enogex. Inc. 

Northern Natural Gas ... . 

11-20-91 

C 

20,000 

N 

1 

11-01-91 

Indef 

ST92-0779 

Tennessee Gas Pipeline Co. 

Conoco. Inc. 

11-20-91 

G-S 

212.175 

N 

1 

10-26-91 

Indef. 

ST92-0780 

United Gas Pipe Line Co ..« 

Trade & Development Corp .— 

11-20-91 

G-S 

2,096 

N 

1 

11-01-01 

02-28-92 

ST92-0781 

United Gas Pipe Line Co. 

The Polaris Pipeline Corp. 

11-20-91 

G-S 

20.960 

N 

1 

11-01-91 

02-29-92 

ST92-0782 

United Gas Pipe Line Co. 

Shefl Gas Trading Co -- 

11-20-91 

G-S 

40.000 

N 

I 

11-01-91 

02-28-92 

ST92-0783 

United Gas Pipe Line Co. 

Mobil Natural Gas Inc. 

11-20-91 

G-S 

52.400 

N 

1 

11-01-91 

02-29-92 

ST92-0784 

Florida Gas Transmission Co. 

Peoples Gas System. Inc..... 

11-20-91 

G-S 

1.165 

N 

F 

11-01-91 

Indef 

ST92-0785 

Florida Gas Transmission Co.. 

Northern Natural Gas Co. 

Enron Gas Marketing Inc. 

11-20-91 

G-S 

20.000 

Y 

F 

11-01-91 

Indef 

ST92-0786 

Louis Dreyfus Energy Corp.«... 

11-20-91 

G-S 

100.000 

N 

F/l 

10-31-91 

Indef 

ST92-0787 

Northern Natural Gas Co.......... 

Iowa Southern Utilities Co. 

11-20-91 

B 

1.513 

N 

F 

11-01-91 

Indef 

ST92-0788 

Northern Natural Gas Co..-.. 

Delhi Gas Pipeline Corp... 

11-20-91 

B 

100,000 

N 

F/l 

11-01-91 

Indef 

ST92-0789 

Northern Natural Gas Co.. 

Delhi Gas Pipeline Corp-- 

11-20-91 

B 

100.000 

N 

F/l 

11-01-91 

Indef 

ST92-0790 

Northern Natural Gas Co.. 

Centran Corp. .. 

11-20-91 

G-S 

40.000 

N 

F/l 

11-01-91 

Indef 

ST92-0791 

Northern Natural Gas Co.. 

Mtnnegasco. Inc_ 

11-20-91 

B 

125,000 

N 

F 

10-21-91 

Indef 

ST92-0792 

ST92-0793 

Northern Natural Gas Co...... 

Rangeline Corp 

11-20-91 

11-20-91 

G-S 

100.000 

50.000 

N 

F/l 

1 

10-25-91 

Indef 

Texas Eastern Transmission 

Corp. 

Columbia Gas Transmission 

Corp. 

Village of Norris City. .... 

B 

N 

10-12-91 

Indef 

ST92-0794 

Meridian Marketing A Trans. 
Corp 

11-20-91 

G-S 

35,000 

Y 

1 

11-01-91 

Indet 

ST92-0795 

Transcontinental Gas P/L Corp.... 

Public Service Electric A Gas Co.. 

11-20-91 

B 

47,000 

N 

1 

11-28-91 

10-09-90 

ST92-0796 

Transcontinental Gas P/L Corp,... 

Alabama Gas Corp.. et a!__ 

11-20-91 

B 

78,000 

N 

1 

07-10-90 

10-09-90 

ST92-0797 

Valero Transmission. L.P. 

Texas Eastern Transmission 
Corp. 

11-21-91 

c 

1,200 

N 

1 

10-23-91 

Indef 

ST92-0798 

Vrking Gas Transmission Co 

City of Hawley 

11-21-91 

11-21-91 

G-S 

151 

N 

F 

11-01-91 

Indef 

ST92-0800 

PhtHips Gas Pipeline Co. 

Phillips Natural Gas Co.. 

8 

50.000 

Y 

1 

08-01-91 

Indef 

ST92-O0O1 

Tennessee Gas Pipeline Co.. 

Tejas Hydrocarbons Co. 

11-21-91 

G-S 

15.000 

N 

1 

10-31-91 

Indef 

ST92-0602 

Tennessee Gas Pipeline Co- 

Graham Energy Marketing Corp.- 

11-21-01 

G-S 

60.000 

N 

1 

11-08-91 

Indef 

ST92-0803 

Tennessee Gas Pipeline Co.«... 

New York State Etectnc A Gas 
Corp. 

Northern States Power Co. 

11-21-91 

G-S 

22.532 

N 

F 

11-01-91 

Indef 

ST92-0804 

Northern Natural Gas Co . 

11-21-91 

B 

55,914 

N 

F 

11-01-91 

Indef 

ST92-0805 

Northern Natural Gas Co.«. 

Conoco. Inc..... 

11-21-91 

G-S 

25000 

N 

1 

11-08-91 

Indef. 

ST92-0806 

Northern Natural Gas Co. 

Northern States Power Co. 

11-21-91 

B 

153.349 

N 

F 

11-01-91 

Indef 

ST92-0807 

Northern Natural Gas Co. 

Northwestern Public Service Co... 

11-21-91 

B 

3,605 

N 

F 

11-01-91 

Indef 

ST92-0808 

Northern Natural Gas Co__ 

Northwestern Public Service Co... 

11-21-91 

B 

1.860 

N 

F 

11-01-91 

Indef 

ST92-0809 

Texas Gas Transmission Corp. 

Centra) Illinois Public Service Co.. 

11-21-91 

G-S 

1,000 

N 

F 

11-01-91 

Indef 

ST92-0810 

Texas Gas Transmission Corp. 

CMS Gas Marketing. 

11-21-91 

G-S 

100.000 

N 

1 

11-01-91 

Indef 

ST92-0811 

Texas Gas Transmission Corp. 

CMS Gas Marketing .. 

11-21-91 

G-S 

100,000 

N 

1 

11-01-91 

Indef 

ST92-0812 

Texas Gas Transmission Corp...... 

CMS Gas Marketing. 

11-21-91 

G-S 

100,000 

N 

1 

11-01-91 

Indef. 

ST92-0813 

Texas Gas Transmission Corp. 

Coast Energy Group. Inc.. 

11-21-91 

G-S 

50.000 

N 

1 

11-01-91 

Indef 

ST92-0814 

Delhi Gas Pipeline Corp. 

United Gas Pipe Line Co... 

11-22-91 

c 

15.000 

N 

1 

11-01-91 

Indef 

ST92-0815 

Delhi Gas Pipeline Corp..«... 

United Gas Pipe Line Co............. 

11-22-91 

c 

30,000 

75.000 

N 

1 

11-01-91 

Indef 

ST92-0816 

Ozark Gas Transmission Corp. 

Kogas, Inc.-.«..«. 

11-22-91 

G-S 

N 

1 

11-13-91 

Indef 

ST92-0817 

East Tennessee Natural Gas Co .. 

Citizens Gas Utility District. 

11-22-91 

B 

300.000 

N 

1 

11-03-91 

Indef 

ST92-0818 

East Tennessee Natural Gas Co- 

Marion Natural Gas System. 

11-22-91 

B 

200.000 

N 

1 

11-02-91 

Indef 

ST92-0819 

East Tennessee Natural Gas Co .. 

City of Etowah ..... 

11-22-91 

B 

250.000 

N 

1 

11-02-91 

Indef 

ST92-0820 

East Tennessee Natural Gas Co. 

Atlanta Gas Light — .. 

11-22-91 

B 

50,000 

N 

1 

11-05-91 

Indef 

ST92-0821 

Florida Gas Transmission Co. 

Consolidated Minerals. Inc. 

11-22-91 

G-S 

2.147 

N 

1 

11-01-91 

Indef 

ST92-0822 

Florida Gas Transmission Co. 

Georgia Pacific Corp. 

11-22-91 

G-S 

7.398 

N 

1 

11-01-91 

Indef 

ST92-0823 

Transwestern Pipeline Co ..... 

Conoco. Inc.«.«....«. 

11-22-91 

G-S 

50.000 

N 

1 

11-11-91 

Indef 

ST92-0824 

Transwestern Pipeline Co . 

Arco Natural Gas Marketing. Inc... 

11-22-91 

G-S 

300.000 

N 

1 

10-25-91 

Indef 

STB2-0825 

Northern Natural Gas Co. 

Enron Oti and Gas Co. 

11-22-91 

G-S 

50,000 

Y 

F/l 

11-02-91 

Indef 

ST92-0826 

Northern Natural Gas Co ..«... 

Honeymead Products Co. 

11-22-91 

G-S 

10.000 

N 

F/l 

11-01-91 

Indef 

ST92-0827 

Northern Natural Gas Co __ 

Minnegasco. Inc ...«.«... 

11-22-91 

B 

575.000 

N 

F 

11-01-91 

Indef 

ST92-0828 

Viking Gas Transmission Co.«... 

Midwest Gas. 

11-22-91 

8 

329 

N 

F 

11-01-91 

11-01-9? 

ST92-0829 

Tennessee Gas Pipeline Co_ 

Energy Marketing Exchange. Inc.. 

11-22-91 

G-S 

200.000 

N 

1 

11-01-91 

tndei 

3T92-0830 

Tennessee Gas Pipeline Co. 

CNG Transmission Corp. 

11-22-91 

B 

119.291 

N 

F 

11-02-91 

Indef 
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ST92-0831 

Tennessee Gas Pipeline Co...~. 

Rochestei Gas & Electric Corp..... 

11-22-91 

B 

30.725 

N 

F 

11-01-91 

Indef. 

ST92-0032 

Tennessee Gas Pipeline Co. 

Chevron U.S.A., Inc. 

11-22-91 

G-S 

1,000,000 

N 

| 

11-01-91 

Indef. 

ST92-0833 

Tennessee Gas Pipeline Co. 

East Ohio Gas Co. 

11-22-91 

B 

26.400 

N 

F 

11-01-91 

11-01-00 

ST92-0834 

Tennessee Gas Pipeline Co. 

Niagara Mohawk Power Corp. 

11-22-91 

B 

56.330 

N 

F 

11-01-91 

Indef. 

ST92-0835 

Texas Gas Transmission Corp. _ 

City of Elizabethtown. 

11-22-91 

G-S 

2,225 

N 

F 

11-01-91 

Indef. 

ST92-0836 

Texas Gas Transmission Corp. 

Indiana Gas Co.. Inc. 

11-22-91 

G-S 

20,600 

N 

F 

11-01-91 

Indef. 

ST92-0837 

Texas Gas Transmission Corp. 

Energy Development Corp. 

11-22-91 

G-S 

40,000 

N 

I 

11-01-91 

Indef. 

ST92-0838 

Texas Gas Transmission Corp. 

Louisville Gas and Electric Co . 

11-22-91 

G-S 

10,000 

N 

F 

11-01-91 

Indef. 

ST92-0339 

Texas Gas Transmission Corp. 

Memphis Light, Gas and Water 

nju 

11-22-91 

G-S 

50.000 

N 

F 

11-01-91 

Indef 

ST92-0840 

ANR Pipeline Co. 

Santanna Natural Gas Corp. 

11-22-91 

G-S 

250.000 

N 

| 

10-24-91 

Indef. 

ST92-0841 

Great Lakes Gas Trans. L.P . 

Kamine/Besicorp S. Glen Falls 
i p 

11-22-91 

G-S 

13,815 

N 

F 

11-01-91 

10-31-06 

ST92-0842 

Great Lakes Gas Trans. L.P. 

Michigan Consolidated Gas Co. 

11-22-91 

G-S 

30.000 

Y 

F 

11-01-91 

11-01-96 

ST92-0843 

Great Lakes Gas Trans. L.P _ 

Northern States Power Co. 

11-22-91 

G-S 

15.000 

N 

F 

11-01-91 

03-31-10 

ST92-0844 

Great Lakes Gas Trans. L.P. 

Brymore Energy Inc. 

11-22-91 

G-S 

3.250 

N 

F 

11-01-91 

10-31-01 

ST92-0845 

Great Lakes Gas Trans. L P. 

Michigan Gas Co . 

11-22-91 

G-S 

5.800 

N 

F 


11-01-01 

ST92-0846 

Columbia Gas Transmission 

CMS Gas Marketing . 

11-22-91 

G-S 

ioc]ooo 

Y 

1 

11-11-91 

Indef. 

ST92-0847 

Columbia Gas Transmission 

Atlas Gas Marketing, Inc. 

11-22-91 

G-S 

100 

Y 

F 

11-07-91 

Indef 

ST92-0848 

Columbia Gas Transmission 

Base Petroleum. Inc. 

11-22-91 

G-S 

1.500 

N 

1 

11-01-91 

Indef. 

ST92-0849 

Corp. 

Columbia Gas Transmission 

Base Petroleum. Inc. 

11-22-91 

G-S 

1.500 

N 

1 

11-01-91 

Indef. 

ST92-0850 

Columbia Gas Transmission 

Stand Energy Corp. 

11-22-91 

G-S 

150 

Y 

F 

11-01-91 

03-31-92 

ST92-0851 

Colombia Gas Transmission 

Energy Marketing Services, Inc. 

11-22-91 

G-S 

733 

Y 

F 

11-01-91 

Indef. 

ST92-0852 

Columbia Gas Transmission 

Endevco Oil and Gas Co. 

11-22-91 

G-S 

555 

Y 

F 

11-06-91 

02-29-92 

ST92-0853 

Columbia Gas Transmission 

Prifn 

Corning Glass Works./.. 

11-22-91 

G-S 

2,000 

Y 

F 

11-01-91 

Indef 

ST92-0854 

Columbia Gas Transmission 

Coshocton Stainless Drvl, Cy¬ 

11-22-91 

G-S 

460 

Y 

F 

11-02-91 

06-30-92 


Corp. 

clops. 








ST92-0855 

Columbia Gas Transmission 

Pn/n 

Energy Marketing Service, Inc. 

11-22-91 

G-S 

3.335 

Y 

F 

11-01-91 

Indef. 

ST92-0856 

vUip. 

Wyoming Interstate Co.. Ltd. 

Public Service Co. of Colorado.. . 

11-22-91 

B 

200.000 

Y 

I 

11-08-91 

Indef. 

ST92-0857 

Natural Gas P/L Co. of America- 

Northern : Hinas Gas Co. 

11-22-91 

B 

200.000 

N 

1 

11-01-91 

Indef. 

ST92-0858 

Natural Gas P/L Co. of America- 

Minnegasco. Inc. 

11-22-91 

B 

25,500 

N 

F 

11-01-91 

03-31-92 

ST92-0859 

Natural Gas P/L Co of America... 

TXO Gas Ventures Corp. 

11-22-91 

G-S 

100 000 

N 

1 

10-23-91 

Indef. 

ST92-0860 

CNG Transmission Corp. 

Graham Energy Marketing Corp.... 

11-22-91 

G-S 

5.760 

N 

1 

11-02-91 

03-07-92 

ST92-0861 

CNG Transmission Corp... 

Genstar Stone Products Co. 

11-22-91 

G-S 

3,000 

N 

1 

11-01-91 

03-01-92 

ST92-0862 

CNG Transmission Corp. 

O & R Energy, Inc. 

11-22-91 

G-S 

100.000 

N 

1 

10-25-91 

Indef. 

ST92-0863 

CNG Transmission Corp. 

0 & R Energy, Inc. 

11-22-91 

G-S 

100 000 

N 

| 

10-26-91 

Indef. 

ST92-0864 

CNG Transmission Corp. 

Graham Energy Marxeting Corp.... 

11-22-91 

G-S 

100.000 

N 

1 

11-07-91 

03-07-92 

S' r 92-0865 

CNG Transmission Corp.„. 

0 & R Energy. Inc. 

11-22-91 

G-S 

100 000 

N 

1 

11-07-91 

Indef. 

ST92-0866 

CNG Transmission Corp. 

Energy Marketing Exchange. 

11-22-91 

G-S 

30,000 

N 

| 

11-01-91 

Indef. 

ST92-0867 

Delhi Gas Pipeline Corp. 

United Gas Pipeline Co. 

11-25-91 

c 

15^000 

N 

| 

11-06-91 

Indef. 

ST92-0868 

El Paso Natural Gas Co.^. 

City of Dumas... 

11-25-91 

G-S 

5,779 

Y 

F 

10-01-91 

Indef 

S792-0869 

Natural Gas P/L Co. of America- 

Aquila Energy Marketing Corp. 

11-25-91 

G-S 

100.000 

N 

1 

10-25-91 

Indef 

ST92-0870 

Natural Gas P/L Co. of America ... 

Tenaska III Texas Partners. 

11-25-91 

G-S 

50,000 

N 

1 

11-06-91 

Indef. 

ST92-08M 

Natural Gas P/L Co. of America - 

Archer Daniels Midland Co. 

11-25-91 

G-S 

55,050 

N 

F 

11-01-91 

11-30-96 

ST92-0872 

Natural Gas P/L Co. of America- 

United T9xas Transmission Co. 

11-25-91 

B 

200,000 

N 

1 

11-01-91 

Indef. 

ST92-0873 

Natural Gas P/L Co. of America - 

Tejas Power Corp. 

11-25-91 

G-S 

50.000 

N 

1 

11-01-91 

Indef. 

S“92-0874 

Natural Gas P/L Co. of America ... 

Aquila Energy Marketing Corp. 

11-25-91 

G-S 

100,000 

N 

1 

11-01-91 

Indef. 

ST92-0875 

Tennessee Gas Pipeline Co...-. 

Tennagasco Corp._. 

11-25-91 

G-S 

15.000 

Y 

F 

11-01-91 

04-01-92 

ST92-0876 

Tennessee Gas Pipeline Co—.. 

Equitable Resources Marketing .... 

11-25-91 

G-S, 

370.500 

N 

1 

11-02-91 

Indef. 

ST92-0877 

Tennessee Gas Pipeline Co. 

Vesta Energy Co. 

11-25-91 

G-S 

1C.900 

N 

| 

10-25-91 

Indef. 

ST92-0878 

United Gas Pipe Line Co. 

Victoria Gas Corp. 

11-25-91 

G-S 

29.868 

N 

| 

11-12-91 

03-11-92 

ST92-0879 

United Gas Pipe Line Co. 

In ter con Gas Inc. 

11-25-91 

G-S 

50.000 

N 

| 

11-04-91 

03-03-92 

ST92-0880 

United Gas Pipe Line Co. 

Amoco Energy Trading Corp 

11-25-91 

G-S 

5? 400 

N 

I 

11-04-91 

03-03-92 

ST92-0881 

United Gas Pipe Line Co. 

Delta Pipeline Co. 

11-25-91 

G-S 

70 138 

N 

| 

11-11-91 

03-10-92 

ST92-0882 

United Gas Pipe Line Co. 

Oryx Gas Marketing Ltd Partner¬ 

11-25-91 

G-S 

62,880 

N 

1 

11-12-91 

03-11-92 

ST92-0883 

United Gas Pipe Line Co. 

ship 

Coastal Gas Marketing Co 

11-25-91 

G-S 

52,400 

N 

| 

11-01-91 

02-29-92 

ST92-0884 

United Gas Pipe Line Co. 

Toxaco Gas Marketing Inc. 

11-25-91 

G-S 

41 920 

N 

1 

11-12-91 

03-11-92 

ST92-0885 

United Gas Pipe Line Co 

Equitable Resources Marketing 

11-25-91 

G-S 

262 000 

N 

1 

11-01-91 

02-29-92 

ST92-0886 

United Gas Pipe Line Co. 

vU. 

Graham Energy Marketing Corp— 

11-25-91 

G-S 

125,760 

N 

1 

10-31-91 

02-28-92 

ST92-0887 

United Gas Pipe Line Co. 

Chevron 'J.S.A., Inc .— 

11-25-91 

G-S 

104.800 

N 

1 

10-29-91 

02-26-92 

ST92-0888 

United Gas Pipe Line Co. 

Ledco Inc. 

11-25-91 

G-S 

480 629 

N 

1 

11-11-91 

03-10-92 

ST92-0889 

Orange and Rockland Util.. Inc. 

Hadon Gas Systems, Inc. 

11-25-91 

G-HT 

75,000 

N 

| 

10-25-91 

11-30-91 

ST92-0890 

Texas Gas Transmission Corp. 

Santa Fe Minerals. Inc. 

11-25-91 

G-S 

50,000 

N 

| 

11-01-91 

Indef 

ST92-0891 

Texas Gas Transmission Corp. 

Mississippi Valley Gas Co . 

11-25-91 

G-S 

9,500 

N 

F 

11-01-91 

Indef. 

ST92-0892 

Texas Gas Transmission Corp . 

Procter 8 Gamble Co. 

11-25-91 

G-S 

2.300 

N 

F 

11-02-91 

Indef 

ST92-Q893 

Texas Gas Transmission Corp. 

Brooklyn Interstate Nat. Ga9 

11-25-91 

G-S 

100 000 

N 

1 

11-01-91 

Indef. 



Corp 








ST92-0894 

Florida Gas Transmission Co. 

Champion International Corp. 

11-25-91 

G-S 

56,000 

N 

1 

11-01-91 

Indef. 
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ST92-0895 

Flnrui^ TrarvimK^irvn Co. 

City Gas Co. of Florida. 

11-25-01 

G-S 

14.324 

N 

F 

11-01-91 

Indef 

ST92-0896 

Black Martin Pipeline Co.. 

Houston Pipeline Co... 

11-25-91 

B 

100,000 

Y 

1 

11-01-91 

Indef 

ST92-0897 

Transcontinental Gas P/L Corp.... 

Doswetl Limited Partnership. 

11-25-91 

G-S 

165.000 

N 

1 

11-04-91 

Indef 

ST92-0898 

Transcontinental Gas P/L Corp.... 

Kerr McGee Corp.... 

11-25-91 

G-S 

100.000 

N 

1 

11-07-91 

Indef 

ST92-0899 

Transcontinental Gas P/L Corp.... 

Visage Energy Corp... 

11-25-91 

G-S 

80.000 

N 

1 

11-02-91 

Indef 

ST92-0900 

Transcontinental Gas P/L Corp.... 

Energy Marketing Exchange. Inc.. 

11-25-91 

G-S 

5.868 

N 

1 

11-09-91 

Indef. 

ST92-0901 

Tejas Gas Corp. 

Florida Gas Transmission Co. 

11-25-91 

C 

2,000 

N 

1 

10-24-91 

Indef 

ST92-C902 

Blue Dolphin Pipe Une Co. 

Dow Pipeline System. 

11-25-91 

B 

6.0C0 

Y 

1 

11-01-91 

Indef. 

ST92-0903 

Peach Ridge Pipeline Inc.... 

El Paso Natural Gas Co.—. 

11-25-91 

C 

15.000 

N 

1 

11-01-91 

Indef 

ST92-0904 

Louisiana Intrastate Gas Corp- 

Tennessee Gas Pipeline Co. 

11-25-91 

C 

6.000 

N 

1 

10-05-91 

Indef 

ST92-0905 

Trunkline Gas Co. 

NGC Transportation. Inc. 

11-25-91 

G-S 

50,000 

N 

1 

11-15-91 

Indef 

ST92-0906 

Trunkline Gas Co. 

American Centra! Gas Cos., Inc.... 

11-25-91 

G-S 

100.000 

N 

1 

11-15-91 

Indef 

ST92-0907 

Transok, Inc....«... 

Panhandle Eastern Pipe Line Co.. 

11-25-91 

C 

50.000 

N 

1 

10-24-91 

Indef 

ST92-0908 

Columbia Gas Transmission 

Texas-Ohio Gas. Inc. 

11-25-91 

G-S 

15.000 

Y 

1 

10-31-91 

Indef. 

ST92-0909 

uorp 

Ong Transmtssion Co. 

Ozark Pipeline Co. 

11-26-91 

c 

50.000 

N 

1 

11-01-91 

Indef 

ST92-0910 

Ong Transmission Co.. 

Panhandle Eastern Pipe Line Co.. 

11-26-91 

C 

50.000 

N 

1 

11-01-91 

Indef 

ST92-0911 

Ong Transmission Co. 

Natural Gas P/L Co. of America... 

11-26-91 

C 

20.000 

N 

1 

11-03-91 

Indef 

ST92-0912 

Ong Transmission Co. 

Natural Gas P/L Co. of America... 

11-26-91 

C 

50,000 

N 

1 

11-03-91 

Indef 

ST92-0913 

Ong Transmission Co. 

Northern Natural Gas Co.. 

11-26-91 

C 

40,000 

N 

1 

10-29-91 

Indef 

ST92-0914 

Ong Transmission Co. 

Ozark Pipeline Co. 

11-26-91 

c 

20,000 

N 

1 

11-02-91 

Indef. 

ST92-0915 

Orange & Rockland Util., Inc___ 

Commonwealth Gas Co.. 

11-26-91 

G-HT 

15,000 

N 

1 

11-08-91 

10-31-93 

ST92-0916 

Viking Gas Transmission Co.«... 

Grate Plains Natural Gas Co-- 

11-26-91 

B 

2.352 

N 

F 

11-01-91 

10-30-92 

ST92-0917 

Viking Gas Transmission Co.— 

Northern Minnesota Utilities. 

11-26-91 

B 

1,301 

N 

F 

11-06-91 

11-01-92 

ST92-0918 

Tennessee Gas Pipeline Co.. 

Flagg Energy Development Corp.. 

11-26-91 

G-S 

4.968 

N 

1 

11-05-91 

Indef. 

ST92-0919 

Tennessee Gas Pipeline Co..... 

Flagg Energy Development Corp.. 

11-26-91 

G-S 

4.140 

N 

F 

11-05-91 

Indef 

ST92-0920 

Tennessee Gas Pipeline Co.. 

Clndnniti Gas & Electric Co. 

11-26-91 

B 

4.179 

N 

F 

11-01-91 

Indef. 

ST92-C921 

Tennessee Gas Pipeline Co.. 

Citizens Gas Supply Corp. 

11-26-91 

G-S 

200.000 

N 

1 

11-05-91 

Indef 

ST92-0922 

Transwestem Pipeline Co .. 

NGC Transportation. Inc . 

11-26-91 

G-S 

20.000 

N 

1 

11-01-91 

Indef. 

ST92-0923 

Transwestern Pipeline Co. 

Bndgegas U.S.A., Inc.. 

11-26-91 

G-S 

100.000 

N 

1 

11-01-91 

Indef. 

ST92-0924 

Transwestern Pipeline Co. 

Tfnram fins Marketing Inc. 

11-26-91 

G-S 

200.000 

N 

1 

11-05-91 

Indef 

ST92-0925 

Transwestem Pipeline Co. 

KN Gas Marketing. Inc__ 

11-26-91 

G-S 

100.000 

N 

1 

10-31-91 

Indef 

ST92-0926 

Transwestem Pipeline Co. 

Boyd Rosene and Associates. 

11-26-91 

G-S 

30,000 

N 

1 

11-01-91 

Indef 

ST92-0927 

Transwestern Pipeline Co.. 

inc 

Yates Petroleum Corp. 

11-26-91 

G-S 

2.000 

N 

1 

10-26-91 

Indef. 

ST92-0928 

Transwestem Pipeline Co.. 

Gas Co. of New Mexico_ 

11-26-91 

G-S 

15.000 

N 

1 

11-07-91 

Indef 

ST92-0929 

Northwest Pipeline Corp. 

Bridge Oil Co_....... 

11-26-91 

G-S 

150.000 

N 

1 

11-02-91 

Indef 

ST92-0930 

Llano. Inc......... 

Minerals. Inc. ... .. 

11-26-91 

C 

100,000 

N 

1 

11-01-91 

Indef. 

ST92-0931 

Columbia Gutf Transmission Co.... 

Tejas Power Corp.. 

11-26-91 

G-S 

6.500 

N 

F 

11-01-91 

Indef. 

ST92-0932 

Columbia Gulf Transmission Co.... 

Centran Corp. 

11-26-91 

G-S 

100,000 

N 

1 

11-01-91 

Indef 

ST92-0933 

Columbia Gulf Transmission Co.... 

American Central Gas Cos., Inc.... 

11-26-91 

G-S 

40.000 

N 

1 

11-12-91 

Indef. 

ST92-0934 

Columbia Gutf Transmission Co.... 

Columbia Gas Development 

11-26-91 

G-S 

315,000 

Y 

1 

11-01-91 

Indef 

ST92-0935 

Columbia Gulf Transmission Co.... 

Corp. 

Columbia Gas Development 

11-26-91 

G-S 

250.000 

Y 

1 

11-08-91 

Indef 

ST92-0936 

Columbia Gulf Transmission Co.... 

Corp. 

North Canadian Marketing Corp.... 

11-26-91 

G-S 

150,000 

N 

1 

11-01-91 

Indef 

ST92-0937 

Columbia Gulf Transmission Co.... 

Transcontinental Gas Pipeline 

11-26-91 

G 

60.000 

N 

1 

11-01-91 

Indef. 

ST92-0938 

Columbia Gulf Transmission Co.... 

UO. 

Graham Energy Marketing Corp. .. 

11-26-91 

G-S 

200.000 

N 

1 

11-02-91 

Indef. 

ST92-0939 

Columbia Gulf Transmission Co.... 

Shell Gas Trading Co......-- 

11-26-91 

G-S 

55,000 

N 

1 

11-01-91 

Indef 

ST92-0940 

Columbia Gulf Transmission Co.... 

Sonat Marketing Co ... 

11-26-91 

G-S 

20,000 

N 

1 

11-01-91 

Indef. 

ST92-0941 

Columbia Gulf Transmission Co.... 

Williams Gas Marketing Co. 

11-26-91 

G-S 

15.000 

N 

1 

11-01-91 

Indef. 

ST92-0942 

Columbia Gulf Transmission Co.... 

Tejas Power Corp.~ 

11-26-91 

G-S 

35,000 

N 

F 

11-01-91 

Indef. 

ST92-0943 

ANR Pipeline Co.... 

Santanna Natural Gas Corp... 

11-26-91 

G-S 

150.000 

N 

1 

10-26-91 

Indef. 

ST92-0944 

ANR Pipeline Ct% . , 

Tnumph Gas Marketing Co.... 

11-26-91 

G-S 

100.000 

N 

1 

11-01-91 

Indef. 

ST92-0945 

ANR Pipeline Co.... 

Santanna Natural Gas Corp. 

11-26-91 

G-S 

150.000 

N 

1 

10-26-91 

Indef. 

ST92-0946 

ANR Pipeline Co.... 

Sterling Power Partners. L.P. 

11-26-91 

G-S 

12.822 

N 

1 

11-01-91 

Indef 

ST92-0947 

ANR Pipeline Co. 

Mobil Natural Gas, Inc. 

11-26-91 

G-S 

50.000 

N 

1 

11-01-91 

Indef. 

ST92-0948 

ANR Pipeline Co. 

Unigas Energy, Inc. 

11-26-91 

G-S 

25.000 

N 

1 

11-01-91 

Indef. 

ST92-0949 

Mississippi Fuel Co. 

Transcontinental Gas P/L Corp.... 

11-27-91 

C 

1,500 

N 

1 

11-01-91 

Indef 

ST92-0950 

Pacific Gas Transmission Co. 

Northwest Pipeline Corp. 

11-27-91 

G 

2.300 

N 

1 

11-10-91 

01-14-92 

ST92-0951 

Pacific Gas Transmission Co. 

Dome Petroleum Corp.. 

11-27-91 

G-S 

204.102 

N 

1 

11-03-91 

07-31-92 

ST92-0952 

Pacific Gas Transmission Co. 

Amoco Gas Co.. 

11-27-91 

B 

204.102 

N 

1 

08-01-89 

09-25-90 

ST92-0953 

Pacific Gas Transmission Co. 

Amoco Gas Co. 

11-27-91 

B 

207,651 

N 

1 

08-01-89 

09-25-90 

ST92-0954 

Pacific Gas Transmission Co. 

Amoco Energy Trading Corp. 

11-27-91 

G-S 

207.651 

N 

1 

11-03-91 

08-01-92 

ST92-0955 

Pacific Gas Transmission Co. 

Inlermountain Gas Co. 

11-27-91 

B 

75.000 

N 

1 

09-01-69 

09-25-90 

ST92-0956 

Pacific Gas Transmission Co. 

Grand Valley Gas Co. 

11-27-91 

G-S 

75,000 

N 

1 

11-20-91 

09-01-92 

ST92-0957 

Pacific Gas Transmission Co. 

American Hunter Exploration Ltd.. 

11-27-91 

G-S 

20.000 

N 

1 

11-03-91 

10-31-92 

ST92-0958 

Pacific Gas Transmission Co. 

American Hunter Exploration Ltd.. 

11-27-91 

G-S 

30.000 

N 

1 

11-03-91 

10-31-92 

ST92-0959 

Pacific Gas Transmission Co. 

American Hunter Exploration Ltd.. 

11-27-91 

G-S 

100.000 

N 

1 

11-16-91 

11-04-93 

ST92-0960 

Pacific Gas Transmission Co. 

American Hunter Exploration Ltd.. 

11-27-91 

G-S 

10.000 

N 

1 

08-01-91 

10-31-92 

ST92-0961 

Michigan Consolidated Gas Co. 

Northern Indiana Public Service 

11-27-91 

G-HT 

10.000 

N 

1 

08-01-91 

03-31-95 

ST92-0962 

Michigan Consolidated Gas Co. 

uo. 

Western Gas Marketing USA. 

1 M 

11-27-91 

G-HT 

10,000 

N 

1 

08-01-91 

03-31-93 

ST92-0963 

Michigan Consolidated Gas Co. 

Ltd. 

Western Gas Marketing USA. 

1 H 

11-27-91 

G-HT 

10,000 

N 

1 

08-01-91 

03-31-93 

ST92-0964 

Michigan Consolidated Gas Co. 

LIQ. 

Michigan Gas Utilities Co. 

11-27-91 

G-HT 

8.000 

N 

1 

C8-01-91 

03-31-93 

ST92-0965 

Michigan Consolidated Gas Co..... 

Panhandle Eastern Pipe Une Co.. 

11-27-91 

G-HT 

500 

N 

1 

08-01-91 

03-31-95 
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Docket 
No ‘ 


Transporter/seller 


Recipient 


ST92-0966 

ST92-0967 

ST92-0968 

ST92-0969 

ST92-0970 

ST92-0971 

ST92-0972 

ST92-0973 

ST92-0974 

ST92-0975 

ST92-0976 

ST92-0977 

ST92-0978 

ST92-0979 

ST92-0980 
ST92-0981 
ST92-0982 
ST92-0983 
ST92-0984 
ST92-0985 
ST92-0986 
ST92-0987 
ST92-O90B 
ST92-0989 
ST92-0990 
ST92-0991 
ST92-0992 
ST92-0993 
ST92-0994 
ST92-0995 
ST92-0996 
ST92-0997 
ST92-0998 
ST92-0999 
ST92-1000 
ST92-1001 
ST92-10Q2 
ST92-10O3 
ST92-1004 
ST92-1005 
ST92-1006 
ST92-1007 
ST92-1008 
ST92-1009 
ST92-1010 
ST92-1011 
ST92-1012 
ST92-1013 
ST92-1014 
ST92-1015 
ST92-1O10 
ST92-1017 

ST92-1C18 

ST92-1019 

ST92-1020 

ST92-1021 

ST92-1022 

ST92-1023 

ST92-1024 

ST92-1025 

ST92-1026 

ST92-1027 

ST92-1028 

ST92-1029 

ST92-1030 

ST92-1032 

ST92-1033 

ST92-1034 

ST92-1035 

ST92-1036 

ST92-1037 

ST92-1038 

ST92-1039 

ST92-1040 

ST92-1041 


Michigan Consolidated Gas Co..~ 
Michigan Consolidated Gas Co.... 
Michigan Consolidated Gas Co..~ 
Michigan Consolidated Gas Co.... 

Valero Transmission. L.P... 

Valero Transmission. LP__ 

Valero Transmission. LP.. 

Valero Transmission, L.P_ 

Transcontinental Gas P/L Corp..., 
Transcontinental Gas P/L Corp ... 

Tennessee Gas Pipeline Co_ 

Tennessee Gas Pipeline Co. 

Tennessee Gas Pipeline Co.. 

Midwestern Gas Transmission 
Co. 

Tennessee Gas Pipeline Co. 

Tennessee Gas Pipeline Co. 

Tennessee Gas Pipeline Co..-. 

Panhandle Eastern Pipe Line Co.. 
Panhandle Eastern Pipe Line Co .. 
Panhandle Eastern Pipe Line Co.. 
Panhandle Eastern Pipe Line Co.. 

Arkla Energy Resources__ 

Williams Natural Gas Co.. 

Williams Natural Gas Co. 

Williams Natural Gas Co. 

Williams Natural Gas Co.-.- 

Williams Natural Gas Co. 

WHIiams Natural Gas Co. 

Columbia Gulf Transmission Co.... 
Columbia Gulf Transmission Co.-. 
Columbia Gulf Transmission Co .. 
Columbia Gulf Transmission Co... 

WiHiston Basin Inter. P/L Co_ 

Wkii9ton Basin Inter. P/L Co. 

Willistoo Basin Inter. P/L Co. 

Williston Basin Inter. P/L Co__ 

Willtston Basin Inter. P/L Co. 

Northern Natural Gas Co.. 

Northern Natural Gas Co.-. 

Northern Natural Gas Co.- 

Northern Natural Gas Co.. . 

Northern Natural Gas Co.. 

Northern Natural Gas Co.. 

Northern Natural Gas Co.- 

Northern Natural Gas Co..... 

Northern Natural Gas Co. 

Northern Natural Gas Co.. 

Transwestern Pipeline Co.. 

Transwestern Pipeline Co.. 

Transwestern Pipeline Co. 

ANR Pipeline Co.-. 

ANR Pipeline Co. 


ANR Pipeline Co. 

ANR Pipeline Co -.. 


ANR Pipeline Co . 
ANR Pipeline Co. 
ANR Pipeline Co . 


ANR Pipeline Co. 

ANR Pipeline Co-- 

ANR Pipeline Co...___ 

ANR Pipeline Co. 

ANR Pipeline Co—. 

ANR Pipeline Co —____ 

National Fuel Gas Supply Corp.. 

Overthrust Pipeline Co. 

East Texas Gas Systems. 

Gas Gathering Corp.-. 

Tennessee Gas Pipeline Co ....... 

Tennessee Gas Pipeline Co_ 

Lone Star Gas Co. 

Lone Star Gas Co__ 

Lone Star Gas Co... 


Gas Co of New Mexico ... 
Gas Co. of New Mexico ... 
Gas Co. of New Mexico - 


Panhandle Eastern Pipe Line Co. 
Panhandle Eastern Pipe Line Co. 

ANR Pipeline Co.-__ 

United Cities Gas Co.-_ 

El Paso Natural Gas Co_ 

El Paso Natural Gas Co.. 

Transwestern Pipe Line Co. 

Tennessee Gas Pipeline Co_ 

Transco Energy Marketing Co. 

Fina Natural Gas Co__ 

Hadson Gas Systems. Inc__ 

Cincinnati Gas A Electric Co_ 

Peoples Natural Gas Co... 

Flagg Energy Development Corp. 

Industrial Energy Services Co. 

National Fuel Gas Supply Corp.... 

Industrial Energy Service Co_ 

Westfield Gas Corp.. 

Aquila Energy Marketing Corp. 

Montezuma Municipal Utilities. 

City of Roachdate- 

Arco Natural Gas Marketing. Inc. 

City of Gates.... 

Wakita Utilities Authority.——. 

Kansas Power A Light Co—_ 

Freedom Municipal Trust.. 

Continental Natural Gas. Inc_ 

City of Burlington—.— 

Excel Gas Marketing. Inc_ 

Coastal Gas Marketing Co. 

Entrade Corp.. 

Stellar Gas Co__!. 

Exxon Corp___.._ 

Western Gas Resources. Inc. 

Koch Hydrocarbon Co__ 

Koch Hydrocarbon Co.—.-. 

Koch Hydrocarbon Co__ 

Northern States Power Co., et al. 

Amarillo Natural Gas Inc...... 

NGC Transportation, Inc_ 

Enron Gas Marketing. Inc—_ 

Amoco Energy Trading Corp_ 

Meridian Oil Trading, Inc. 

Peoples Natural Gas Co_ 

Industrial Energy Applications. 

Interstate Power Co.. 

Samedan Oil Corp.. 

Enron Gas Marketing Inc__ 

Sunrise Energy Co.—__ 

Aquila Energy Marketing Corp. 

Kaztex Energy Management Inc. 
East Syracuse Generating Co.. 
LP 

Indeck-Olean Limited Partner¬ 
ship. 

Kamine'Besicorp South Glens 
Falls 

North Canadian Marketing. Inc. 

Shell Gas Trading Co__ 

Kaztex Energy Management. Inc. 

Sterling Power Partners. LP- 

Centran Corp__ 

lowa-lllinois Gas and Electric Co. 
Wisconsin Public Service Corp.— 
Nipsco. Peoples Gas Lt. A Coke. 

Peoples Natural Gas Co_ 

National Fuel Gas Distri. Corp._ 

Amoco Energy Trading Corp- 

United Gas Pipe Line Co--- 

MW Petroleum Corp...___ 

CNG Transmission Corp __ 

Enron Gas Marketing Inc. 

El Paso Natural Gas Co-- 

Northern Natural Gas Co. 

Arkla Energy Resources-__- 

El Paso Natural Gas Co... 

El Paso Natural Gas Co.-.— 

El Paso Natural Gas Co.. 


Date filed 

Part 284 
subpart 

Estimated 

maximum 

daily 

quantity * 

AFF. Y/ 

N 

Rate 

sched¬ 

ule 

Date 

com¬ 

menced 

Projected 
termina 
tion date 

11-27-91 

G-HT 

15.500 

N 

1 

08-01-91 

03-31-95 

11-27-91 

G-HT 

15,000 

N 

1 

09-01-91 

03-31-95 

11-27-91 

G-HT 

150,000 

N 

1 

08-01-91 

03-31-95 

11-27-91 

G-HT 

500 

N 

1 

08-01-91 

03-31-95 

11-27-91 

C 

10,000 

N 

1 

11-02-91 

tndef 

11-27-91 

C 

19.703 

N 

1 

11-01-91 

Indef. 

11-27-91 

C 

10,000 

N 

1 

11-06-91 

Indef 

11-27-91 

C 

10.000 

N 

1 

11-15-91 

Indef 

11-27-91 

B 

77.295 

N 

1 

11-01-91 

07-31-95 

11-27-91 

G-S 

112.000 

N 

1 

11-01-91 

02-29-92 

11-27-91 

G-S 

100.000 

N 

1 

11-01-91 

Indef 

11-27-91 

B 

100.000 

N 

1 

11-01-91 

Indef. 

11-27-91 

B 

6.760 

N 

F 

11-06-91 

Indef 

11-27-91 

G-S 

4,968 

N 

1 

11-05-91 

Indef 

11-27-91 

G-S 

20.065 

N 

1 

11-01-91 

Indef 

11-27-91 

B 

250.000 

Y 

1 

11-08-91 

Indef. 

11-27-91 

G-S 

25.000 

N 

1 

11-02-91 

indef. 

11-27-91 

G-S 

1.150 

N 

1 

11-01-91 

Indef 

11-27-91 

G-S 

52.000 

N 

F 

11-01-91 

Indef 

11-27-91 

G-S 

850 

N 

1 

11-01-91 

Indef 

11-27-91 

G-S 

600 

N 

1 

11-01-91 

Indef 

11-27-91 

G-S 

70.000 

N 

1 

11-02-91 

indef 

11-27-91 

B 

13 

N 

F 

11-01-91 

Indef 

11-27-91 

B 

43 

N 

F 

11-01-91 

Indef 

11-27-91 

G-S 

14.727 

N 

F 

11-01-91 

Indef 

11-27-91 

B 

29 

N 

F 

11-01-91 

Indef. 

11-27-91 

G-S 

1.145 

N 

F 

11-01-91 

Indof 

11-27-91 

B 

17 

N 

F 

11-01-91 

Indm. 

11-27-91 

G-S 

50.000 

N 

1 

11-01-91 

tndef 

11-27-91 

G-S 

100,000 

N 

1 

11-13-91 

Indef 

11-27-91 

G-S 

50.000 

N 

1 

11-01-91 

Indef 

11-27-91 

G-S 

50.000 

N 

1 

11-01-91 

Indef 

11-27-91 

G-S 

150.350 

Y 

1 

10-30-91 

03-13-92 

11-27-91 

G-S 

257.850 

N 

1 

10-31-91 

08-31-93 

11-27-91 

G-S 

16.434 

Y 

F 

11-01-91 

03-31-92 

11-27-91 

G-S 

784 

Y 

F 

11-08-91 

03-31-92 

11-27-91 

G-S 

756 

Y 

F 

11-01-91 

03-31-92 

11-27-91 

B 

39.804 

N 

F 

11-18-91 

05-31-92 

11-27-91 

B 

2.000 

N 

1 

11-01-91 

Indef 

11-27-91 

G-S 

200,000 

N 

i 

11-01-91 

Indef 

11-27-91 

G-S 

50.000 

Y 

1 

11-01-91 

Indef 

11-27-91 

G-S 

100.000 

N 

1 

11-01-91 

Indef 

11-27-91 

G-S 

10,200 

N 

1 

11-01-91 

Indef 

11-27-91 

B 

175.204 

N 

F/l 

11-01-91 

Indef. 

11-27-91 

B 

100.000 

N 

1 

11-02-91 

Indef 

11-27-91 

B 

11.010 

N 

F 

11-01-91 

Indef 

11-27-91 

G-S 

15.000 

N 

1 

11-01-91 

Indef 

11-27-91 

G-S 

500.000 

N 

| 

11-02-91 

Indef 

11-27-91 

G-S 

50.000 

N 

1 

11-01-91 

Indef. 

11-27-91 

G-S 

100.000 

N 

1 

11-02-91 

Indef. 

11-27-91 

G-S 

2.559 

N 

F 

11-01-91 

Indef. 

11-27-91 

G-S 

20,306 

N 

F 

11-01-91 

Indef 

11-27-91 

G-S 

16.600 

N 

F 

11-01-91 

Indef 

11-27-91 

G-S 

13.760 

N 

F 

11-01-91 

Indef 

11-27-91 

G-S 

50.000 

N 

1 

11-01-91 

Indef 

11-27-91 

G-S 

10,000 

N 

F 

11-01-91 

Indef 

11-27-91 

G-S 

6.953 

N 

F 

11-01-91 

Indef 

11-27-91 

G-S 

12.822 

N 

F 

11-01-91 

Indof 

11-27-91 

G-S 

1.434 

N 

F 

11-01-91 

Indef 

11-27-91 

B 

100.000 

N 

1 

11-01-91 

Indef 

11-27-91 

B 

75.000 

N 

1 

11-02-91 

lndet 

11-27-91 

B 

3.250 

N 

F 

11-02-91 

Inoet. 

11-27-91 

B 

100,000 

N 

1 

10-31-91 

Indef 

11-29-91 

G-S 

14.200 

N 

F 

11-01-91 

02-29-92 

11-29-91 

G-S 

50.000 

N 

1 

11-09-91 

08-31-9* 

11-29-91 

C 

100,000 

N 

1 

10-28-91 

indef 

11-29-91 

G-S 

10,000 

N 

1 

10-01-91 

IndeV 

11-29-91 

G 

12,200 

N 

•F 

11-01-91 

Indef 

11-29-91 

G-S 

703.297 

N 

1 

11-19-91 

indef 

11-29-91 

C 

200.000 

N 

1 

11-01-91 

Indei 

11-29-91 

C 

30.000 

N 

1 

11-06-91 

Indef. 

11-29-91 

C 

15.000 

N 

1 

11-01-91 

lndet. 

11-29-91 

G-HT 

15.000 

N 

1 

11-11-91 

05-31-96 

11-29-91 

G-HT 

1.000 

N 

1 

11-01-91 

08-31-92 

11-29-91 

G-HT 

5,000 

N 

1 

11-01-91 

10-24-92 
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Docket 

No.' 

Transporter/seller 

Recipient 

Date filed 

Part 284 
subpart 

Estimated 

maximum 

daily 

quantity * 

AFF. Y/ 

N 

Rate 

sched¬ 

ule 

Date 

com¬ 

menced 

Projected 
termina¬ 
tion date 

ST92-1042 

Overthrust Pipeline Co . 

Grand Valley Gas Co. 

11-29-91 

G-S 

50,000 

N 

1 

11-12-91 

Indef. 

ST92-1043 

Questar Pipeline Co .. 

Pesdidio Gas Resources. Inc. 

11-29-91 

G-S 

50.000 

N 

1 

11-01-91 

Indef 

ST92-1044 

Quesiar Pipeline Co. 

Williams Gas Marketing Co. 

11-29-91 

G-S 

54.000 

N 

1 

11-10-91 

Indef 

ST92-1045 

Ouestar Pipeline Co 

Northern Illinois Gas. 

11-29-91 

B 

36 000 

N 

1 

11-02-91 

Indef. 

ST92-1046 

Quesiar Pipeline Co ... 

Mountain Fuel Supply Co . 

11-29-91 

9 

5.000 

N 

1 

11-10-91 

Indef 

ST92-1047 

Arkansas Oklahoma Gas Corp.. . 

Tennessee Gas Pipeline Co. 

11-29-91 

G-HT 

100 

N 

1 

11-10-91 

Indef 


Below are listed 29 Initial reports. Theae filings are noticed out of sequence because they required additional commission review. 


ST92-0352 

El Paso Natural Gas Co. 

City of Big Lake. 

10-29-91 

G-S 

1.346 

Y 

F 

10-01-91 

Indef. 

ST92-0353 

ST92-0354 

ST92-0355 

ST92-0356 

ST92-0357 

El Paso Natural fias Co 

Phelps Dodge Corp. 

10-29-91 

G-S 

28,682 

Y 

F 

09-01-91 

Indef. 

El Paso Natural Cas Co 

City of McLean. 

10-29-91 

G-S 

789 

Y 

F 

09-01-91 

Indef. 

El Paso Natural Gas Co. 

City of Plains. 

10-29-91 

G-S 

666 

Y 

F 

10-01-91 

Indef. 

El Paso Natural Gas Co . 

Sterling Natural Gas Inc. 

10-29-91 

G-S 

273 

Y 

F 

10-01-91 

Indef. 

El Paso Natural Gas Co . 

Southern California Gas Co. 

10-29-91 

G-S 

1,802,500 

Y 

F 

09-01-91 

Indef 

ST92-0358 

El Paso Natural Gas Co .... 

City of Wtlcox ..... 

10-29-91 

G-S 

1,729 

Y 

F 

10-02-91 

Indef 

ST92-0359 

ST92-0360 

ST92-0361 

pi P?so Natural Gas Co 

City of Goldsmith... 

10-29-91 

G-S 

190 

Y 

F 

09-01-91 

Indef. 

El Paso Natural Gas Co. 

City of Whiteface...... 

10-29-91 

G-S 

277 

Y 

F 

09-01-91 

Indef. 

El Paso Natural Gas Co . 

Apache Nitrogen Products. Inc. 

10-29-91 

G-S 

1,954 

Y 

F 

09-01-91 

Indef. 

ST92-0362 

El Paso Natural Gas Co . 

Southern Union Gas Co . 

10-29-91 

G-S 

191,359 

Y 

F 

09-01-91 

Indef 

ST92-0363 

El Paso Natural Gas Co ... 

Southwest Gas Corp. 

10-29-91 

G-S 

204,169 

Y 

F 

09-01-91 

Indef 

ST92-0364 

ST92-0365 

El Paso Natural Gas Co .... 

Village of Corna. 

10-29-91 

G-S 

64 

Y 

F 

09-01-91 

Indef. 

El Paso Natural Gas Co . 

City of Denver City. 

10-29-91 

G-S 

2,219 

Y 

F 

09-01-91 

Indef 

ST92-0366 

ST92-0367 

ST92-0368 

ST92-0369 

El Paso Natural Gas Co 

City of Doming. 

10-29-91 

G-S 

4,011 

Y 

F 

10-01-91 

Indef 

El Paso Natural Gas Co . 

Town of Benson. 

10-29-91 

G-S 

1,193 

Y 

F 

10-01-91 

Indef 

El Paso Natural Gas Co. 

Pacific Gas and Electric Co. 

10-29-91 

G-S 

1.174,200 

Y 

F 

09-01-91 

Indef. 

El Paso Natural Gas Co. 

North Bailey Gas Farmers* Co- 
Op. 

Graham County Utilities, Inc.. 

10-29-91 

G-S 

416 

Y 

F 

09-12-91 

Indef. 

ST92-0370 

El Paso Natural Gas Co -- 

10-29-91 

G-S 

1,833 

Y 

F 

09-08-91 

Indef 

ST92-0371 

ST92-0372 

ST92-0373 

El Paso Natural Gas Co 

Citizens Utilities Co.... 

10-29-91 

G-S 

13,842 

Y 

F 

09-01-91 

Indef. 

El Paso Natural Gas Co. 

Chemstar, Inc. 

10-29-91 

G-S 

5,414 

Y 

F 

10-01-91 

Indef 

El Paso Natural Gas Co ...... 

Capitan-Carrizozo Nat. Gas 
Assoc. 

10-29-91 

G-S 

4.252 

Y 

F 

10-02-91 

Indef 

ST92-0374 

El Paso Natural Gas Co. 

El Paso Electric Co. 

10-29-91 

G-S 

74,908 

Y 

F 

09-01-91 

Indef. 

ST92-0375 

El Paso Natural Gas Co. 

Southwest Gas Corporation. 

10-29-91 

G-S 

570,481 

Y 

F 

09-01-91 

Indef 

ST92-0376 

El Paso Natural Gas Co . 

Ajo Improvement Co.. 

10-29-91 

G-S 

292 

Y 

F 

10-01-91 

Indef 

ST92-0377 

El Paso Natural Gas Co . 

City of Morton. 

10-29-91 

G-S 

1,173 

Y 

F 

09-01-91 

Indef. 

ST92-0378 

El Paso Natural Gas Co..... 

Town of Texola. 

10-29-91 

G-S 

206 

Y 

F 

09-01-91 

Indef 

ST92-0379 

El Paso Natural Gas Co .... 

Southern Union Gas Co...-. 

10-29-91 

G-S 

89,014 

Y 

F 

09-02-91 

Indef 

ST92-0380 

El Paso Natural Gas Co .... 

City of Grandfalls..-.-. 

10-29-91 

G-S 

166 

Y 

F 

09-01-91 

Indef 


* Transportation service converted from authority under 18 C.F.R. section 284.106. subpart B, to authority under 18 C.F.R. section 284.223(F)(1). subpart G-S 

* Notice of transactions does rvot constitute a determination that Wings comply with commission regulations in accordance with order no. 436 (final rule and notice 
requesting supplemental comments. 50 FR 42.372, 10/10/85). 

3 Estimated maximum daily volumes includes volumes reported by the filing company in MMBTU, MCF and DT. 


|FR Doc. 91-31214 Filed 12-30-91; 8.45 am) 

BILLING CODE S717-01-M 


[Docket No. RP92-60-000] 

Canyon Creek Compression Co.; 
Changes in FERC Gas Tariff 

December 24,1991 

Take notice that on December 20, 
1991, Canyon Creek Compression 
Company (Canyon) tendered for Filing 
First Revised Sheet Nos. 12A, 32A and 
33 to be a part of its FERC Gas Tariff, 
First Revised Volume No. 1A, to be 
effective January 19,1992. 

Canyon states that the purpose of the 
filing is to add tariff provisions as 
required by Order No. 537 that require 
shippers to certify that their service 
qualifies under section 311. 


Canyon requested waiver of the 
Commission’s Regulations to be extent 
necessary to permit the tariff sheets to 
become effective January 19.1992. 

Canyon states that a copy of the filing 
is being mailed to Canyon s 
jurisdictional customers and interested 
states regulatory agencies. 

Any person desiring to be heard or to 
protest said Filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with § § 385.214 
and 385.211 of the Commission’s Rules 
and Regulations. All such motions or 
protests must be filed on or before 
January 2,1992. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must File a motion to intervene. Copies 
of this Filing are on file with the 


Commission and are available for public 
inspection in the Public Reference 
Room. 

Lois D. Cashel!. 

Secretary. 

[FR Doc. 91-31215 Filed 12-30-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. RP92-57-000 and GT92-10- 
000 ] 

CNG Transmission Corp.; Proposed 
Changes in FERC Gas Tariff 

(December 24,1991). 

Take notice that CNG Transmission 
Corporation (’‘CNG’*). on December 17. 
1991, pursuant to section 4 of the 
Natural Gas Act and part 154 of the 
Commission’s regulations, filed the 
following tariff sheets to comply with 
Commission Order Nos. 500-K and 537: 

First Revised Sheet Nos. 181.182. and 183 

CNG is removing from its tariff all 
provisions containing language related 
to Order No. 500 offers of credit, in 
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compliance with ordering paragraph (A) 
of Order No. 500-K. And, CNG states 
that it is adding new tariff language to 
clarify that it may require certifications 
from shippers to verify that certain 
transportation qualifies under NGPA 
§ 311. 

The proposed effective date for these 
tariff sheets is January 16.1992. 

CNG states that it has provided copies 
of its filing to its customers and 
interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a protest or 
motion to intervene with the Federal 
Energy Regulatory Commission, 625 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with rules 214 
and 211 of the Commission’s Rules of 
Practice and Procedure 18 CFR 385.214 
and 385.211. All motions or protests 
should be filed on or before December 

31,1991. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Persons that are already 
parties to these proceedings need not 
file a motion to intervene in this matter. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-31216 Filed 12-30-91; 8:45 am] 
BILLING CODE 8717-01-11 


1 Docket No. TM92-4-22-0001 

CNG Transmission Corp.; Changes in 
FERC Gas Tariff 

December 24,1991. 

Take notice that CNG Transmission 
Corporation ("CNG"), on December 18, 
1991, pursuant to section 4 of the 
Natural Gas Act, provisions of the 
Stipulation and Agreement approved by 
the Commission on October 6,1989, in 
Docket Nos. RP88-217-000, et a/., section 
12.10 of the General Terms and 
Conditions of CNG’s FERC Gas Tariff, 
and Order Nos. 528 and 528-A, filed six 
copies of Seventh Revised Sheet no. 44, 
to First Revised Volume No. 1 of CNG’s 
FERC Gas Tariff. 

The proposed effective date for this 
tariff sheet is January 17,1992. 

CNG states that the purpose of the 
filing is to flow through changes in take- 
or-pay costs allocated to CNG by 
Tennessee Gas Pipeline Company 
(Tennessee). CNG proposes to reflect 
the revised allocation of take-or-pay 
costs proposed by Tennessee in its 


November 27,1991, Filing in Docket no. 
RP92-52. 

CNG states that copies of the filing 
were served upon CNG’s customers as 
well as interested parties. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE.. Washington, 
DC 20426, in accordance with 18 CFR 
385.214 of the Commission’s Rules and 
Regulations. All such motions or 
protests should be filed on or before 
January 2.1992. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
just file a motion to intervene. Copies of 
this filing are on file with the 
Commission and are available for public 
inspection in the public reference room. 
Lois D. Cashell, 

Secretary. 

(FR Doc. 91-31217 Filed 12-30-91; 8:45 am] 
BILLING CODE 6717-01-M 


(Docket No. RP92-58-000) 

El Paso Natural Gas Co.; Compliance 
Tariff Filing 

December 24.1991. 

Take notice that on December 17, 

1991, El Paso Natural Gas Company ("El 
Paso") filed pursuant to part 154 of the 
Federal Energy Regulatory Commission 
("Commission") Regulations Under the 
Natural Gas Act and in compliance with 
the Commission’s Order No. 537, 
Original Sheet No. 222A to be contained 
in its FERC Gas Tariff, First Revised 
Volume No. 1-A, to be effective January 

17,1992. 

El Paso states that in compliance with 
§ 284.102(e) of the Commission’s 
Regulations, it is filing Original Sheet 
No. 222A which, when accepted and 
made effective by the Commission, will 
revise Section 13, Service Conditions, of 
the General Terms and Conditions in its 
FERC Gas Tariff, First Revised Volume 
No. 1-A in compliance with Order No. 
537. El Paso states that as a condition to 
El Paso providing service under 
§ 284.102(d), El Paso may require 
Shipper’s certification including 
sufficient information to verify that its 
services qualify under said section. Prior 
to commencing transportation service, 

El Paso must receive the certification 
required from a local distribution 
company or an intrastate pipeline 
pursuant to 5 284.102(d)(3) of the 
Commission’s Regulations. 


El Paso requested that the tendered 
tariff sheet be accepted for filing and 
permitted to become effective January 

17,1992. 

El Paso states that copies or the filing 
were served upon all of El Paso 
interstate pipeline system transportation 
customers and interested state 
regulatory commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE.. Washington. 
DC 20426, in accordance with 18 CFR 
385.214 and 385.211 of the Commission’s 
Rules and Regulations. All such motions 
or protests should be filed on or before 
December 31,1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the public reference room. 
Lois D. Cashell, 

Secretary. 

[FR Doc. 91-31218 Filed 12-30-91; 6.45 am) 

BILLING CODE 6717-Gl-M 


(Docket No. RP92-56-0001 

Florida Gas Transmission Co.; 
Compliance Filing 

December 24,1991. 

Take notice that on December 17.1991 
Florida Gas Transmission Company 
(FGT) tendered for filing to become part 
of its FERC Gas Tariff, the following 
tariff sheets to be effective December 30. 
1991: 

First Revised Sheet No. 103 
First Revised Sheet No. 133 
Original Sheet No. 172A 

FGT states that on September 20.1991 
the Commission issued the Final Rule in 
Order No. 537 amending the regulations 
governing transportation by intrastate 
and interstate pipelines under Section 
311 of the Natural Ga9 Policy Act of 1978 
and transportation by interstate 
pipelines under blanket certificates 
issued pursuant to § 284.221 of the 
Commission's regulations. Among other 
things, the Final Rule added a new 
§ 284.102(e) requiring interstate 
pipelines to file tariff revisions 
necessary to obtain certification that 
transportation of natural gas on behalf 
of an intrastate pipeline or local 
distribution company meets the 
requirements of S 284.102(d) of the 
Commission's regulations as revised in 










K7616 


Federal Register / Vol. 56, No. 251 / Tuesday. December 31. 1991 / Notices 


he Final Order. Accordingly, in the 
nstant compliance filing, FGT is 
revising its Rate Schedules ITS-1, PTS- 
1. and FTS-1 to require the necessary 
certifications. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. NE.. Washington. 
DC 20426. in accordance with 18 CFR 
385.214 and 385.211 of the Commission’s 
Rules and Regulations. All such motions 
or protests should be filed on or before 
December 31,1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the public reference room. 
Lois D. Cashell, 

Secretary. 

[FR Doc. 91-31219 Filed 12-30-91; 8:45 am) 

BILLING CODE 6717-01*14 


I Docket No. TM92-8-4-000] 

Granite State Gas Transmission, Inc.; 
Proposed Changes in Rates 

December 24,1991. 

Take notice that on December 19, 

1991, Granite State Gas Transmission, 
Inc. (Granite State), 300 Friberg 
Parkway, Westborough, Massachusetts 
01581 Filed Fourth Revised Sheet No. 24 
in its FERC Gas Tariff, Second Revised 
Volume No. 1, proposing changes in 
rates for effectiveness on January 19, 

1992. 

According to Granite State, its filing is 
submitted to passthrough to its 
customers the take-or-pay buydown and 
buyout costs directly billed to Granite 
State by Tennessee Gas Pipeline 
Company (Tennessee). 

Granite State states that in November 
*1991, Tennessee filed revised tariff 
sheets to recover additional transition 
costs in Docket No. RP92-51-000. 
According to Granite State, its tariff 
sheet reflects the changes in 
Tennessee’s allocation of take-on-pay 
costs to Granite State and also complies 
with the requirements of the reallocation 
of costs to small customers pursuant to 
Order No. 528-A. 

According to Granite State the 
proposed rate changes are applicable to 
its jurisdictional sales services rendered 
to Bay State Gas Company and 
Northern Utilities, Inc. and to a sale to a 
direct customer. Pease Air Force Base. 
Granite State further states that copies 


of its filing were served upon its 
customers and the regulatory 
commissions of the States of Maine. 

New Hampshire and Massachusetts. 

Any person desiring to be heard or to 
make any protest w r ith reference to said 
fiiing should file a motion to intervene or 
protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426 in accordance with Rules 211 and 
214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before 
January 2,1992. Protests wili be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
to the proceeding or to participate as a 
party in any hearing therein must file a 
motion to intervene in accordance with 
the Commission’s Rules. Copies.of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 

[FR Doc. 91-31220 Filed 12-30-91; 8:45 am] 
BILLING CODE 6717-01-H 


[Docket No. RP92-63-0001 

Moraine Pipeline Co.; Changes In FERC 
Gas Tariff 

December 24.1991. 

Take notice that on December 20, 

1991, Moraine Pipeline Company 
(Moraine) tendered for filing First 
Revised Sheet Nos. 5, 6.16 and 17 to be 
a part of its FERC Gas Tariff, Original 
Volume No. 1, to be effective January 19. 

1992. 

Moraine states the purpose of the 
fiiing is to add tariff provisions as 
required by Order No. 537 that require 
shippers to certify that their service 
qualifies under section 311. 

Moraine requested waiver of the 
Commission’s Regulations to the extent 
necessary to permit the tariff sheets to 
become effective January 19,1992. 

Moraine states that a copy of the filing 
is being mailed to Moraine’s 
jurisdictional customers and interested 
state regulatory agencies. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest w f ith the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426. in accordance with §§ 385.214 
and 385.211 of the Commission’s Rules 
and Regulations. All such motions or 
protests must be filed on or before 
January 2,1992. Protests will be 


considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. 

Lois D. Cashell. 

Secretary. 

[FR Doc. 91-31221 Filed 12-30-91; 8:45 am) 

BILLING CODE 6717-C1-M 


(Docket No. RP92-1-0Q3J 

Northern Natural Gas Co.; Proposed 
Changes in F.E.R.C. Gas Tariff 

December 24.1991. 

Take notice that Northern Natural 
Cas Company (Northern) on December 
17,1991, tendered for filing to become 
part of Northern’s F.E.R.C. Gas Tariff 
Third Revised Volume 1, the following 
tariff sheets with their associated 
proposed effective dates: 

Docket No. RP92-1-411 oriel Effective Dates 

Original Sheet No. 4G.5a. December 1.1991 
Original Sheet No. 4G.5b, December 1.1991 
Original Sheet No. 4G.5c, December 1.1991 
Original Sheet No. 4G.5d, December 1.1991 

Docket Nos. TA92-1-69-000 and TM92-2-59- 
000 and Effective Dates 

Substitute First Revised Sheet No. 4G.4. 
January 1. 1992 

Substitute First Revised Sheet No. 4G.5, 
January 1.1992 

Northern states that such tariff sheets 
are being submitted in compliance with 
the Commission's Letter Order dated 
December 6,1991, in Docket No. RP92- 
1-001, to clarify the MIDs matrix by 
including, when applicable, ACA, TCR, 
TOP, and the Market Area commodity 
rate. Additionally, Northern is filing 
tariff sheets to include the specific fuel 
charges. 

Northern further states that copies of 
the filing have been mailed to each of its 
customers and interested state 
commissions. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street. NE., 
Washington, DC 20426, in accordance 
with rule 211 of the Commission’s Rules 
of Practice and Procedure 18 CFR 
385.211. All such protests should be filed 
on or before January 2,1992. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding 
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Copies of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

|FR Doc. 91-21222 Filed 12-30-91; 8:45 am] 

BILLING CODE 8717-01-M 


l Docket No. RP92-27-001] 

Northwest Pipeline Corp.; Change in 
FERC Gas Tariff 

December 24.1991. 

Take notice that on December 17.1991 
Northwest Pipeline Corporation 
(“Northwest”) tendered for filing and 
acceptance Substitute First Revised 
Sheet No. 441, to be a part of its FERC 
Gas Tariff, First Revised Volume No. 1- 
A. 

The purpose of this filing was to 
correct First Revised Sheet No. 441, 
which was filed November 12.1991 in 
compliance with the Commission’s Final 
Rule in Order No. 537, issued on 
September 20.1991. wherein the 
Commission modified S 284.102, 
expanding the definition of “on behalf 
of’ for section 311 transportation. 

Northwest has requested an effective 
date of January 17,1992 for the tendered 
tariff sheet. 

Northwest states that copies of the 
Filing were served on Northwest’s 
jurisdictional customers list and affected 
state regulatory commissions. 

Any person desiring to protest said 
Filing should File a protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street, NE., 
Washington. DC 20426, in accordance 
with rule 211 of the Commission’s Rules 
of Practice and Procedures, 18 CFR 
385.211. All such protests should be filed 
on or before January 2.1992. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Copies of this Filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

|FR Doc. 91-31223 Filed 12-30-91; 8:45 am] 
BILLING CODE 6717-01-41 


I Docket No. RP92-61-000] 

Stingray Pipeline Co.; Changes in 
FERC Gas Tariff 

December 24.1991. 

Take notice that on December 20, 
1991, Stingray Pipeline Company 
(Stingray) tendered for filing First 
Revised Sheet Nos. 57A, 58, 95, 96 and 


97 to be a part of its FERC Gas Tariff. 
First Revised Volume No. 1, to be 
effective January 19,1992. 

Stingray states the purpose of the 
Filing is twofold: first, to add tariff 
provisions as required by Order No. 537 
that require shippers to certify that their 
service qualiFies under Section 311; and 
second, to change the time that 
transportation nominations are due. 

Stingray requested waiver of the 
Commission’s Regulations to the extent 
necessary to permit the tariff sheets to 
become effective January 19,1992. 

Stingray states that a copy of the Filing 
is being mailed to Stingray’s 
jurisdictional customers and interested 
state regulatory agencies. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington. 
DC 20426, in accordance with §§ 385.214 
and 385.211 of the Commission’s Rules 
and Regulations. Ail such motions or 
protests must be filed on or before 
January 2,1992. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. 

Lois D. Cashell, 

Secretary'. 

[FR Doc. 91-31224 Filed 12-30-91; 8:45 am) 
BILLING CODE 6717-01-M 


(Docket No. RP92-62-000] 

Trailblazer Pipeline Co.; Changes in 
FERC Gas Tariff 

December 24,1991. 

Take notice that on December 20. 
1991, Trailblazer Pipeline Company 
(Trailblazer) tendered for filing as part 
of its FERC Gas Tariff, the below listed 
tariff sheets to be effective January 19, 
1992: 

Original Volume No. 1 
Title Page 

Second Revised Sheet No. 119 

First Revised Volume No. 1A 

First Revised Sheet No. 13 
Original Sheet No. 13A 
First Revised Sheet No. 32 
Original Sheet No. 32A 

Trailblazer states that the purpose of 
the filing is to: (a) Update the title page; 
(b) change the time that transportation 
nominations are due; and (c) add tariff 


provisions as required by Order No. 537 
that require shippers to certify that their 
service qualifies under section 311. 

Trailblazer requested waiver of the 
Commission’s Regulations to the extent 
necessary to permit the tariff sheets to 
become effective January 19,1992. 

Trailblazer states that a copy of the 
filing is being mailed to Trailblazer's 
jurisdictional customers and interested 
state regulatory agencies. 

Any person desiring to be heard or to 
protest said Filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE.. Washington. 
DC 20426, in accordance with §§ 385.214 
and 385.211 of the Commission’s Rules 
and Regulations. All such motions or 
protests must be Filed on or before 
January 2,1992. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must File a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. 

Lois D. Cashell, 

Secretary. 

(FR Doc. 91-31225 Filed 12-30-91: 8:45 am] 

BILLING CODE 6717-01-H 


[ Docket No. TM91 -9-29-003] 

Transcontinental Gas Pipe Line Corp.; 
Compliance Filing 

December 24.1991. 

On December 17,1991, 
Transcontinental Gas Pipe Line 
Corporation (Transco) tendered for 
filing First Revised Sheet Nos. 138 and 
151 to its FERC Gas Tariff. Third 
Revised Volume No. 1. 

Transco proposes to notify its 
customers via its electronic bulletin 
board of any rate change proposal filed 
by CNG Transmission Corporation. 
Penn-York Energy Corporation, and 
National Fuel Gas Supply Corporation 
which Transco will track under its Rate 
Schedule LSS and any rate change 
proposal filed by Penn-York and 
National Fuel which Transco will track 
under its Rate Schedule SS-1 within 3 
business days following Transco’s 
receipt of notice of such Filing. 

Transco proposes to file to track any 
such rate change no later than 15 days 
following the date Transco receives a 
copy of the Commission order which 
accepts and makes effective the rate 
change. 
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Transco has requested that this 
revised tariff sheet be effective January 
10.1992. 

Transco states that copies of the filing 
have been sent to all interested state 
commissions and all parties in the 
captioned proceedings. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street NE., 
Washington, DC 20420, in accordance 
with rule 211 of the Commission’s Rules 
of Practice and Procedures, 18 CFR 
385.211. All such protests should be filed 
on or before January 2,1992. Protests 
will be considered by the Commission In 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-31220 Filed 12-30-91; 8:45 amj 

BILLING COOE «717-*M* 


[Docket No. TM92-5-29-000] 

Transcontinental Gas Pipe Line Corp.; 
Proposed Changes In FERC Gas Tariff 

December 24.1991. 

Take notice that Transcontinental Gas 
Pipe Line Corporation (Transco) 
tendered for filing on December 19,1991, 
the following revised tariff sheets to its 
FERC Gas Tariff, which tariff sheets are 
proposed to be effective November 1, 
1991: 

Third Revised Volume No. t 

Third Revised Sheet No. 28 
Second Revised Sheet No. 50 

Transco states that the purpose of the 
filing is to track rate changes 
attributable to (1) storage services 
purchased from Consolidated Natural 
Gas (CNG) under its Rate Schedule GSS 
the costs of which are included in the 
rates and charges payable under 
Transco's Rate Schedule LSS, (2) 
transportation services purchased from 
Texas Gas Transmission Corporation 
(Texas Gas) under its Rate Schedule FT 
the costs of which are included in the 
rates and charges payable under 
Transco's Rate Schedule FT-NT, and (3) 
transportation services purchased from 
CNG under its Rate Schedule X-74 the 
costs of which are included in the rates 
and charges payable under Transco's 
Rate Schedule FT-NT. The tracking 
filing is being made pursuant to Section 
4 of Transco's Rate Schedule LSS and 
Section 4 of Transco's Rate Schedule 
FT-NT. 


Included in Appendices A and B 
attached to the filing are explanations of 
the tracking rate changes and details 
regarding the computation of the revised 
LSS and FT-NT rates. 

Transco states that copies of the filing 
are being mailed to each of its 
customers and interested State 
Commissions. 

Any person desiring to be heard or to 
protests said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE., Washington. 
DC 20426, in accordance with 18 CFR 
385.214 and 385.211 of the Commission's 
Rules and Regulations. All such motions 
or protests should be filed on or before 
January 2.1992. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. 

Lois D. Cashell. 

Secretary. 

(FR Doc. 91-31227 Piled 12r-30-91; 8:45 am] 

BILLING CODE €717-01-11 


Office of Fossil Energy 

(FE Docket No. 91-82-NGJ 

The Maple Gas Corp.; Order Granting 
Blanket Authorization To Export 
Natural Gas to Mexico 

agency: Department of Energy, Office of 
Fossil Energy. 

action: Notice of order granting blanket 
authorization to export natural gas. 

summary: The Office of Fossil Energy of 
the Department of Energy gives notice 
that it has issued an order granting The 
Maple Corporation blanket 
authorization to export up to 109.5 Bcf of 
natural gas to Mexico over a two-year 
period beginning on the date of first 
delivery. 

A copy of this order is available for 
inspection and copying in the Office of 
Fuels Programs Docket Room, 3F-056, 
Forrestal Building, 1000 Independence 
Avenue, SW.. Washington, DC 20585, 
(202) 586-9478. The docket room is open 
between the hours of 8 a.m. and 4:30 
p.m., Monday through Friday, except 
Federal holidays. 


Issued in Washington. DC, December 24, 
1991. 

Anthony J. Como. 

Director, Office of Coal and Electricity. Office 
of Fuels Programs, Office of Fossil Energy. 

(FR Doc. 91-31244 Filed 12-30-91: 8:45 ami 

BILLING COOC 6540-01-M 


[FE Docket No. 91-101-NG] 

Tarpon Gas Marketing Ltd.; 

Application To Import Natural Gas 
from Canada 

agency: Department of Energy, Office of 
Fossil Energy. 

action: Notice of application for 
blanket authorization to import natural 
gas. 

summary: The Office of Fossil Energy of 
the Department of Energy (DOE) gives 
notice of receipt on November 20.1991. 
of an application filed by Tarpon Gas 
Marketing Co. (TGM), for blanket 
authorization to import up to 100 Bcf of 
Canadian natural gas for a term of two 
years beginning on January 20,1992. the 
date its existing blanket import 
authority expires. The proposed imports 
would take place at any point on the 
international border where existing 
pipeline facilities are located. No new 
pipeline construction would be involved. 

The application is filed under section 
3 of the Natural Gas Act and DOE 
Delegation Order Nos. 0204-111 and 
0204-127. Protests, motions to intervene, 
notices of intervention and written 
comments are invited. 
dates: Protests, motions to intervene or 
notices of intervention, as applicable, 
requests for additional procedures and 
written comments are to be filed at the 
address listed below no later than 4:30 
p.m., Eastern time January 30,1992. 
ADDRESSES: Office of Fuels Programs. 
Fossil Energy, U.S. Department of 
Energy, Forrestal Building, room 3F-056, 
FE-50,1000 Independence Avenue, SW., 
Washington, DC 20585, (202) 586-9478. 
FOR FURTHER INFORMATION CONTACT: 
Thomas Dukes, Office of Fuels 
Programs, Fossil Energy, U.S. 
Department of Energy, Forrestal 
Building, room 3F-094, FE-53,1000 
Independence Avenue, SW., 
Washington, DC 20585, (202) 586-9590. 
Lot Cooke, Office of Assistant General 
Counsel for Fossil Energy, Office of 
General Counsel, U.S. Department of 
Energy, Forrestal Building, room 6E- 
042, GC-14,1000 Independence 
Avenue, SW., Washington, DC 20585. 
(202) 586-0503. 

SUPPLEMENTARY INFORMATION: TGM is 

an independent Canadian corporation 
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with its principal place of business in 
Calgary, Alberta. TGM indicates that 
the contracts it plans to enter into would 
be similar to those it is currently 
engaged in under blanket import 
authority granted by DOE in DOE/ERA 
Opinion and Order No. 265 (Order 265). 1 
Order 265 expires on January 20,1992. 
The arrangements would continue to be 
month-to-month spot sales, typically 
tied to price indices of gas trade 
journals, and on an interruptible basis. 
TGM asserts that its application request 
would be in the public interest since 
sales would only be made where they 
would be responsive to current market 
forces, pose no environmental impacts, 
and where they further DOE’s policy 
goals on natural gas imports and the 
1988 U.S.-Canada Free Trade 
Agreement. According to quarterly 
reports Filed with FE, TGM has imported 
approximately 9.96 Bcf of Canadian 
natural gas through September 30.1991, 
under its existing blanket import 
authority. 

The decision on the application for 
import authority will be made consistent 
with DOE’s natural gas import policy 
guidelines, under which the 
competitiveness of an import 
arrangement in the markets served is the 
primary consideration in determining 
whether it is in the public interest (49 FR 
6684, February 22,1984). Parties, 
especially those that may oppose this 
application, should comment on the 
issue of competitiveness as set forth in 
the policy guidelines regarding the 
requested import authority. The 
applicant asserts that imports made 
under the proposed arrangement will be 
competitive. Parties opposing the 
arrangement bear the burden of 
overcoming this assertion, 

NEPA Compliance 

The National Environmental Policy 
Act (NEPA), 42 U.S.C., 4321 et seq 
requires DOE to give appropriate 
consideration to the environmental 
effects of its proposed actions. No final 
decision will be issued in this 
proceeding until DOE has met its NEPA 
responsibilities. 

Public Comment Procedures 

In response to this notice, any person 
may File a protest, motion to intervene 
or notice of intervention, as applicable, 
and written comments. Any person 
wishing to become a party to the 
proceeding and to have their written 
comments considered as the basis for 
any decision on the application must, 
however, file a motion to intervene or 


• ERA 1 70.8OS (August 10. I960). 


notice of intervention, as applicable. 

The filing of a protest with respect to 
this application will not serve to make 
the protestant a party to the proceeding, 
although protests and comments 
received from persons who are not 
parties will be considered in 
determining the appropriate action to be 
taken on the application. All protests, 
motions to intervene, notices of 
intervention, and written comments 
must meet the requirements that are 
speciFied by the regulations in 10 CFR 
part 590. Protests, motions to intervene, 
notices of intervention, requests for 
additional procedures, and written 
comments should be Filed with the office 
of Fuels Programs at the above address. 

It is intended that a decisional record 
will be developed on the application 
through responses to this notice by 
parties, including the parties’ written 
comments and replies thereto. 

Additional procedures will be used as 
necessary to achieve a complete 
understanding of the facts and issues. A 
party seeking intervention may request 
that additional procedures be provided, 
such as additional written comments, an 
oral presentation, a conference, or trial- 
type hearing. Any request to file 
additional written comments should 
explain why they are necessary. Any 
request for an oral presentation should 
identify the substantial question of fact, 
law, or policy at issue, 6how that it is 
material and relevant to a decision in 
the proceeding, and demonstrate why an 
oral presentation is needed. Any request 
for a conference should demonstrate 
why the conference would materially 
advance the proceeding. Any request for 
a trial-type hearing must show that there 
are factual issues genuinely in dispute 
that are relevant and material to a 
decision and that a trial-type hearing is 
necessary for a full and true disclosure 
of the facts. 

If an additional procedure is 
scheduled, notice will be provided to all 
parties. If no party requests additional 
procedures, a final opinion and order 
may be issued based on the official 
record, including the application and 
responses Filed by parties pursuant to 
this notice, in accordance with 10 CFR 
590.316. 

A copy of TGM*8 application is 
available for inspection and copying in 
the Office of Fuels Programs Docket 
Room, 3F-058, at the above address. The 
docket room is open between the hours 
of 8 a.m. and 4:30 p.m., Monday through 
Friday, except Federal holidays. 


Issued in Washington, DC, December 28. 
1991. 

Anthony J. Como, 

Director. Office of Coal & Electricity. Office of 
Fuels Programs, Office of Fossil Energy . 

[FR Doc. 91-31245 Filed 12-30-91; 8:45 am] 

BILLINQ CODE &S40-01-U 


ENVIRONMENTAL PROTECTION 
AGENCY 

(FRL-4089-8] 

Agency Information Collection 
Activities Under OMB Review 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 

3501 et seq.), this notice announces OMB 
responses to Agency PRA clearance 
requests. 

supplementary information: 

OMB Responses to Agency PRA 
Clearance Requests 

EPA ICR #1129; NSPS for Secondary 
Brass and Bronze Production plants 
(subpart M); was approved 10/09/91; 
OMB #2060-0110; expires 09/30/94. 

EPA ICR #0229/06; NPDES Discharge 
Monitoring Report; was approved 10/11/ 
91; OMB #2040-0004; expires 10/31/94. 

EPA ICR #1071.04; NSPS for 
Stationary Gas Turbines (Subpart GCJ— 
Information Requirements; was 
approved 11/08/91; OMB #2060-0028; 
expires 11/30/94. 

F.PA ICR #0309.05; Application to 
Register Lead Substitute Gasoline 
Additive for Reducing Valve Seat Wear; 
was approved 12/02/91; OMB #2060- 
0150; expires 06/30/94. 

EPA ICR #1153.04; NESI IAP for 
Benzene Equipment Leaks (Subpart J) 
Information Requirements; was 
approved 12/12/91; OMB #2060-0068; 
expires 12/31/94. 

EPA ICR #1056.04; NSPS for Nitritic 
Acid Plants (Subpart G) Information 
Requirements; was approved 12/12/91; 
OMB #2060-0019; expires 12/31/94. 

OMB Disapproval 

EPA ICR #1432.07; Servicing of Motor 
Vehicle Air Conditioners; was 
disapproved by OMB 10/31/91. 

Extension of Expiration Dates 

EPA ICR #1287; National Operations 
and Maintenance Excellence; expiration 
date extended to 03/31/92. 

EPA ICR #0827; Construction Grants 
Program Information; expiration date 
extended to 02/28/92. 
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Dated: December 24.1991. 

Paul Lapsley, 

Director, Regulatory Management Division. 
PH Doc. 91-31239 Filed 12-30-91; 8:45 am j 

BILLING COOC •560-50-41 


IFRL-4089-7] 

Innovative Reguiatoiy Strategies 
Workshop: Market-Based Incentives 
and Other Innovations for Air Pollution 
Control 

agency: Environmental Protection 
Agency (EPA). 

action: Notice of public workshop. 

summary: The EPA will sponsor a 
workshop on innovative regulatory 
strategies for air quality management. 
This workshop is part of an EPA 
innovative regulatory strategies program 
to encourage and facilitate, as 
appropriate, the development, 
demonstration, and implementation of 
innovative regulatory programs, 
including market-based, informational, 
and pollution prevention approaches. 
The Clean Air Act as amended in 1990 
allows, and in some cases requires. 
States to consider the adoption of 
effective market-based strategies or 
other innovative types of control. 

The workshop will focus primarily on 
market-based air pollution control 
programs. The purpose of the workshop 
is to bring together and facilitate 
discussion among individuals who have 
practical experience or interest in 
developing market-based strategies. The 
workshop is designed to meet the 
following objectives: 

(1) Promote the consideration and use 
of appropriate market-based strategies. 

(2} Explore design and implementation 
issues related to strategies sucb as 
marketable emissions permits, pollution 
fees, and transportation controls. 

(3) Facilitate peer exchange of 
information and ideas on actual 
programs (either existing or being 
developed). 

(4) identify implementation obstacles 
and other issues for future research. 

Participation is being invited from a 
diverse population, including Federal, 
Slate and local regulators, industry, 
environmental groups, and academic/ 
scientific groups. 

dates: The workshop will begin at 1 
p.m. on Wednesday. January 15.1992 
and conclude at noon on Friday. January 
17.1992. 

ADDRESSES: The workshop will be held 
at the Georgetown Univeisity 
Conference Center. 3800 Reservoir Road* 
NW.. Washington. DC. 


To assist the EPA in planning the 
workshop, persons interested in 
attending should request registration 
information from Ms. Tricia Crabtree at 
(919) 541-5855. Ambient Standards 
Branch. (MD-12), U.S. Environmental 
Protection Agency, Research Triangle 
Park, North Carolina 27711. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Connie Oldham at (919) 541-7774 or 
Dr. Karen Martin at (919) 541-5274. 
Regulatory Strategies Section, Ambient 
Standards Branch (MD-T2). U.S. 
Environmental Protection Agency. 
Research T riangle Park, North Carolina 
27711. 

Dated: December 20.1991. 

John Calcagni, 

Director, Air Quality Management Division. 
|FR Doc. 91-31240 FUed 12-30-91; 8:45 arc) 
BILLING COO£ «6S0-5O-M 


IPF-551; FRL-3949-1J 

Mobay Corp.; Amendment of Pesticide 
Petition for Fenamiphos 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: EPA has received from the 
Mobay Chemical Corp. the filing of a 
Section F amendment of pesticide 
petition (PP) 7F3523, which proposed 
amending 40 CFR 180.349 by 
establishing a regulation to permit 
residues of the pesticide fenamiphos and 
its sulfone and sulfoxide metabolites in 
or on peanut shells at 0.5 part per 
million. The amendment proposes 
establishing tolerances of 1.0 ppm on 
peanuts and 5.0 ppm on peanut hulls. 
ADDRESSES: By mail, submit written 
comments identified by the document 
control number, [PF-551). to: Public 
Response and Program Resources 
Branch, Field Operations Division 
(H7506C), Office of Pesticide Programs. 
Environmental Protection Agency. 401 M 
St., SW.. Washington, DC 2048a In 
person, bring comments to: Rm. 1128, 

CM #2,1921 Jefferson Davis Hwy., 
Arlington, VA. 

Information submitted and any 
comraentfs} concerning this notice may 
be claimed confidential by marking any 
part or all of that information as 
“Confidential Business Information” 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2. A 
copy of the comment(s) that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 


without prior notice to the submitter. 
Information on the proposed test and 
any written comments will be available 
for public inspection in rm. 1128 at the 
Virginia address given above, from 8 
a.m. to 4 p.m., Monday through Friday, 
excluding legal holidays. 

FOR FURTHER INFORMATION CONTACT: By 

mail: Cynthia Ciles-Parker (PM-22), 
Registration Division (H-75G5C), Office 
of Pesticide Programs. Environmental 
Protection Agency. 401 M St.. SW., 
Washington, DC 20460. Office location 
and telephone number: Rm. 251. CM #2. 
1921 Jefferson Davis Hwy.. Arlington, 
VA. (703J-557-0705. 

SUPPLEMENTARY INFORMATION: This 
notice announces that EPA has received 
from the Mobay Chemical Corp.. 
Agricultural Chemicals Div., P.O. Box 
4913, Kansas City. MO 64120, a revised 
Section F for PP 7F3523, which originally 
appeared in the Federal Register of 
August 5,1987 (52 FR 29061) and 
proposed amending 40 CFR 180.349 by 
establishing a regulation to permit 
residues of the pesticide fenamiphos 
fethyl-3-methy!-4-(methyIthio)phenyl (1- 
methy!ethyl)phosphoramidate) and its 
sulfone and sulfoxide metabolites m or 
on peanut shells at 0.5 ppm. The 
amended petition would establish 
tolerances for fenamiphos in or on 
peanuts at 1.0 ppm and peanut hulls at 
5.0 ppm. The proposed analytical 
method for determining residues is gas 
chromatography. 

Authority: 21 U.S.C. 346a and 348. 

Dated: December 16.1991. 

Anne E. Lindsay, 

Dirt?elor. Registration Division, Office of 
Pesticide Pmgmms. 

|FR Doc. 91-30773 Filed 12-30-91; 8:45 am) 

BILLING CODE 6560-60-F 


FEDERAL RESERVE SYSTEM 
Agency Forms Under Review 

December 23.1991.. 

Background 

Notice is hereby given of the 
submission of proposed information 
collection to the Office of Management 
and Budget (OMB) for its review and 
approval under the Paperwork 
Reduction Act (title 44 U.S.C. chapter 35) 
and under OMB regulations on 
Controlling Paperwork Burdens on the 
Public (5 CFR part 1320). A copy of the 
proposed information collection and 
supporting documents is available from 
the agency clearance officer listed in the 
notice. Any comments on the proposal 
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should be sent to the agency clearance 
officer and to the OMB desk officer 
listed in the notice. 
dates: Comments on this proposed 
revision to information collection are 
welcome and should be submitted on or 
before January 24,1992. 

FOR FURTHER INFORMATION CONTACT: 
Federal Reserve Board Clearance 
Officer—Frederick J. Schroeder— 
Division of Research and Statistics, 
Board of Governors of the Federal 
Reserve System, Washington, DC 
20551 (202-452-3829). 

OMB Desk Officer—Cary Waxman— 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, New Executive Office 
Building, room 3208, Washington, DC 
20503 (202-395-7340). 

Request for OMB Approval to Revise 
the Following Report 

1. Report title: Reports of Condition 
and Income. 

Agency form number: FFIEC 031-034. 
OMB Docket number 7100-0036. 
Frequency: Quarterly. 

Reporters: State member banks. 
Annual reporting hours: 161,023. 
Estimated average hours per 
response: 39.7. 

Number of respondents: 1,014. 

This information collection is 
mandatory (12 U.S.C. 324) and is given 
partial confidential treatment. 

On a quarterly basis. State member 
banks are required to file detailed 
schedules of assets, liabilities, and 
capital in the form of a condition report 
and summary statement: detailed 
schedule of operating income and 
expense, sources and disposition of 
income, and changes in equity capital in 
the form of an income statement; and a 
variety of supporting schedules. Data 
are used for supervisory and monetary 
policy purposes. The proposed changes 
for March 1992 affect several existing 
Call Report schedules. Unless otherwise 
indicated, the proposed changes would 
apply to all four sets of reporting forms 
(FFIEC 031, FFIEC 032, FFIEC 033, and 
FFIEC 034); the proposed changes are as 
follows: 

(1) Other Real Estate Owned By Type of 
Property 

The existing item for other real estate 
owned in the memoranda schedule 
(Schedule RC-M) would be broken 
down by type of property (e.g., 
construction, farmland, residential, and 
nonfarm nonresidential properties). On 
the FFIEC 031 reporting forms, banks 
with domestic and foreign offices would 
also separately report a single figure for 
other real estate otvned in foreign 
offices. 


(2) Residential Mortgages Serviced for 
Others by Type of Senicing Contract 

New items for the principal amount 
outstanding of one-to-four family 
residential mortgages serviced for others 
under certain serv icing contracts would 
be added to the memoranda schedule 
(Schedule RC-M). The types of servicing 
contracts specified include: GNMA. 
FHLMC with recourse, FHLMC without 
recourse, FNMA "special option," 

FNMA "regular option," and all other 
contracts. 

(3) Purchased Credit Cardholder 
Relationships 

An existing item for identifiable 
intangible assets other than purchased 
mortgage servicing rights would be split 
into items for purchased credit 
cardholder relationships and all other 
identifiable intangibles on the 
memoranda schedule (Schedule RC-M). 

(4) Floating Rate Debt Securities 
Maturing Within One Year 

A memorandum item for floating rate 
debt securities wjth a remaining 
maturity of one year or less would be 
added to the securities schedule 
(Schedule RC-B). 

(5) Other Data for Deposit Insurance 
Assessments 

The following new items would be 
added to the assessments schedule 
(Schedule RC-O): (i) Accrued interest on 
deposits of consolidated subsidiaries. 

(ii) accrued interest on deposits in 
insured branches in Puerto Rico and 
U.S. territories and possessions (on the 
FFIEC 031 report forms only), (iii) 
premiums and discounts on time and 
savings deposits that cause the amount 
reported for these deposits in the 
deposit liabilities schedule (Schedule 
RC-E) under applicable accounting and 
reporting standards to differ from the 
amounts actually due to the depositors 
and subject to assessment, and (iv) the 
amount of "adjusted attributed 
deposits" held by banks with SAIF- 
insured deposits acquired from thrifts 
(referred to as "Oakar deposits"). 

The effective date for these reporting 
changes, if approved, would be the 
March 31.1992, report date. 

Nonetheless, as is customary for Call 
Report changes, banks will be advised 
that they may provide reasonable 
estimates for any of the new items in 
their March 31,1992, Call Reports if the 
requested information is not readily 
available. 


Board of Governors of the Federal Reserve 
System, December 23.1991. 

William W. Wiles 
Secretary of the Board. 

[FR Doc. 91-31194 Filed 12-30-91; 8:45 am| 
BILLING CODE 6210-01-11 


Australia and New Zealand Banking 
Group Limited, Melbourne, Australia; 
Application to Provide Investment 
Advisory and Brokerage Services on a 
Combined Basis, to Provide Certain 
Financial Advisory Services, and to 
Arrange for Sales and Purchases of 
Loans or other Extensions of Credit as 
Agent 

Australia and New Zealand Banking 
Group Limited, Melbourne, Australia, 
("Applicant"), has applied pursuant to 
section 4(c)(8) of the Bank Holding 
Company Act (12 U.S.C. 1843(c)(8)) (the 
"BHC Act") and i 225.23(a) of the 
Board's Regulation Y (12 CFR 225.23(a)), 
for prior approval to retain its interest in 
ANZ McCaughan Securities (USA) Inc., 
New York. New York ("Company"), an 
indirect wholly owned subsidiary of 
Applicant, and thereby to engage 
through Company in providing to 
institutional customers; 

(1) Securities brokerage services and 
investment advisory services on a 
combined basis ("full-service 
brokerage"); 

(2) (a) Corporate finance advisory 
services by acting as a financial adviser, 
either on a retainer or success fee basis, 
including advice with respect to 
structuring, financing, and negotiating 
domestic and international mergers and 
acquisitions, joint ventures, divestitures, 
leveraged buyouts, capital raising 
vehicles, interest rate swaps, interest 
rate caps, interest rate collars, currency 
swaps, similar hedging devices, and 
other corporate transactions, and to 
provide ancillary services or functions 
incidental to the foregoing activities; (b) 
performing feasibility studies, 
principally in the context of determining 
the financial attractiveness and 
feasibility of particular corporate 
transactions; (c) providing valuation 
services; and (d) rendering fairness 
opinions in connection with corporate 
transactions. 

(3) Arranging for sales and purchases 
of loans or other extensions of credit 
originated by affiliated and unaffiliated 
lenders as agent. Company would 
conduct the proposed activities 
domestically and internationally. 

Pursuant to the Board's Regulation K, 
Applicant currently engages through 
Company in the proposed activities, that 
are "incidental" to its foreign or 
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international business. Applicant seeks 
authority under section 4(c)(8) of the 
BHC Act, so that it may provide these 
services generally to its U.S. customers. 

Section 4(c)(8) of the BHC Act 
provides that a bank holding company 
may, with prior Board approval, engage 
directly or indirectly in any activities 
“which the Board after due notice and 
opportunity for hearing has determined 
(by order or regulation) to be so closely 
related to banking or managing or 
controlling banks as to be a proper 
incident thereto.” 

The Board has previously determined 
that engaging in full-service brokerage 
activities is closely related and a proper 
incident to banking. See, e.g., National 
Westminster Bank PLC, 72 Federal 
Reserve Bulletin 584 (1986)f Natwest”). 
Applicant has committed for Company 
to conduct these activities subject to the 
limitations in Natwest, as they were 
modified in The Toronto Dominion 
Bank, 76 Federal Reserve Bulletin 573 
(1990); The Bank of Tokyo, Ltd., 76 
Federal Reserve Bulletin 654 (1990); 
Bankers Trust New york Corporation. 74 
Federal Reserve Bulletin 695 (1988); and 
Manufacturers Hanover Corporation, 73 
Federal Reserve Bulletin 930 (1987). 

The Board has previously determined 
that the proposed financial advisory 
services are closely related and a proper 
incident to banking, and Applicant 
proposes to conduct these activities in 
accordance with the limitations relied 
upon by the Board in approving these 
activities. See. e.g.. The Fuji Bank, 
Limited, 75 Federal Reserve Bulletin 577 
(1989); Banc One Corporation, 76 
Federal Reserve Bulletin 756 (1990). 

In addition, the Board has previously 
determined that arranging for sales of 
loans or other extensions of credit 
originated by affiliated and unaffiliated 
lenders as agent is encompassed within 
the authorization of § 225.25(b)(1) of the 
Board's Regulation Y. 12 CFR 
225.25(b)(1). See. e.g., Toronto-Dominion 
Bank, 76 Federal Reserve Bulletin 573 
(1990); Bryn Mawr Bank Corporation, 74 
Federal Reserve Bulletin 329 (1988). 

In determing whether an activity is a 
proper incident to banking, the Board 
must consider whether the proposal may 
“reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interest, 
or unsound banking practices.” 12 U.S.C. 
1843(c)(8). Applicant contends that 
permitting it to engage in the proposed 
activities would result in increased 
competition and greater convenience to 
customers. Applicant believes that the 


proposed activities will not result in any 
unsound banking practices or other 
adverse effects. 

In publishing the proposal for 
comment the Board does not take a 
position on issues raised by the 
proposal. Notice of the proposal is 
published solely in order to seek the 
views of interested persons on the 
issues presented by the application and 
does not represent a determination by 
the Board that the proposal meets or is 
likely to meet the standards of the BHC 
Act or the Glass-Steagall Act. 

Any comments or requests for a 
hearing should be submitted in writing 
and received by William W. Wiles. 
Secretary, Board of Governors of the 
Federal Reserve System. Washington, 

DC 20551, not later than January 27, 

1992. Any request for a hearing on this 
application must, as required by 
§ 262.3(e) of the Board’s Rules of 
Procedure (12 CFR 262.3(e)), be 
accompanied by a statement of reasons 
why a written presentation would not 
suffice in lieu of a hearing, identifying 
specifically any questions of fact that 
are in dispute, summarizing the evidence 
that would be presented at a hearing, 
and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

This application may be inspected at 
the offices of the Federal Reserve Bank 
of San Francisco. 

Bodrd of Governors of the Federal Reserve 
System, December 24.1991. 

Jennifer). Johnson, 

Associate Secretary of the Board. 

|FR Doc. 91-31193 Filed 12-30-91: 8:45 am| 
BILLING CODE 6210-01-M 


BankAmerica Corp., San Francisco, CA 
and Security Pacific Corp., Los 
Angeles, CA; Acquisitions by and 
Mergers of Bank Holding Companies 
and Acquisitions of Nonbanking 
Companies 

The companies listed in this notice 
have applied under § 225.14 of the 
Board's Regulation Y (12 CFR 225.14) for 
the Board's approval under section 3 of 
the Bank Holding Company Act (12 
U.S.C. 1842) to acquire voting securities 
of a bank or bank holding company. The 
listed companies have also applied 
under § 225.23(a) of Regulation Y (12 
CFR 225.23(a)) for the Board's approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of 
companies engaged in nonbanking 
activities that are listed in § 225.25 of 
Regulation Y and that are not listed in 


Regulation Y but have previously been 
approved by Board Order as closely 
related to banking and permissible for 
bank holding companies, or to engage in 
such an activity. These activities will be 
conducted throughout the United States. 

The applications are available for 
immediate inspection at the Federal 
Reserve Bank located in San Francisco 
as well as the offices of the Board of 
Governors in Washington, DC. 

Interested persons may express their 
views in writing on the applications 
including the factors set forth in section 
3(c) of the Bank Holding Company Act 
(12 U.S.C. 1842(c)) and in section 4(c)(8) 
of the Bank Holding Company Act (12 
U.S.C. 1843(c)(8)). including whether 
consummation of the proposal can 
“reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interests, 
or unsound banking practices.” Any 
comment on an application that requests 
a hearing must be accompanied by a 
statement of the reasons a w ? ritten 
presentation would not suffice in lieu of 
a hearing, identifying specifically any 
questions of fact that are in dispute, 
summarizing the evidence that would be 
presented at a hearing, and indicating 
bow the party commenting would be 
aggrieved by approval of Ihe proposal. 

Comments regarding these 
applications must be received not later 
than January 30,1992, and should be 
addressed to the attention of Mr. 
William W. Wiles. Secretary, Board of 
Governors of the Federal Reserve 
System, 20th and Constitution Avenue. 
NW„ Washington. DC 20551. 

A Federal Reserve Bank of San 
Francisco (Kenneth R. Binning. Director) 
101 Market Street, San Francisco 94105: 

1. BankAmerica Corporation, San 
Francisco (‘ BankAmerica”); to acquire 
and merge with Security Pacific 
Corporation, Los Angeles, California 
( ‘Security Pacific”), and thereby 
indirectly acquire Security Pacific 
National Bank, Los Angeles, California; 
Security Pacific Bank, National 
Association, Tempo, Arizona; Security 
Pacific National Trust Company (New 
York), New York, New York; Security 
Pacific State Bank, Co9ta Mesa. 
California; Sequor National Bank Texas. 
Dallas. Texas; Security Pacific 
Bancorporation Northwest, Seattle. 
Washington; and its subsidiaries 
Security Pacific Bank Alaska, N.A., 
Anchorage, Alaska; Security Pacific 
Bank Idaho, N.A., Coeur d’Alene, Idaho; 
Security Pacific: Bank Washington, N.A.. 







Federal Register / Vol. 56, No. 251 / Tuesday, December 31. 1991 / Notices 


67623 


Seattle. Washington; Security Pacific 
Oregon BanCorp. Portland. Oregon; 
Security Pacific Bank Oregon. Portland. 
Oregon; Security Pacific Savings Bank. 
Tacoma. Washington; Security Pacific 
Bancorporation Southwest. Phoenix, 
Arizona: and its subsidiaries Security 
Pacific Bank Arizona. Phoenix. Arizona: 
and Security Pacific Bank Nevada. 
National Association. Las Vegas, 
Nevada. In a subsequent reorganization 
of the bank operations of Security 
Pacific and BankAmerica, SeaFirst 
Corporation and Nevada First 
Development Corporation (two 
BankAmerica subsidiaries) and Security 
Pacific Bancorporation Northwest and 
Security Pacific Bancorporation 
Southwest may merge or may obtain 
control of one or more of the banks 
named above or one or more of the 
domestic bank subsidiaries of 
BankAmerica. 

BankAmerica has applied to exercise 
an option to buy up to 19.9 percent of the 
voting shares of Security Pacific. 

In connection with this application. 
Security Pacific has applied to exercise 
an option to buy up to 9.95 percent of the 
voting shares of BankAmerica. 

Nonbanking Activities 

BankAmerica has also applied under 
section 4 of the Bank Holding Company 
Act. 12 U.S.C. 1843. to acquire all of the 
existing nonbanking subsidiaries of 
Security Pacific. All of the proposed 
activities will be conducted subject to 
all of the commitments, conditions and 
limitations in the Board’s Regulations 
and Orders governing conduct of these 
activities by Security Pacific. These 
subsidiaries include— 

Lending Activities 

The following companies engaged in 
commercial and/or consumer finance 
pursuant to 5 225.25(b)(1) of the Boards 
Regulation Y: First Fenwick Mortgage 
Corporation. San Diego. California, and 
other locations in Virginia; Rainier 
Industrial Loan Company, Seattle. 
Washington; Security Pacific Business 
Credit. Inc., San Diego. California, and 
other locations in California. Illinois, 
Massachusetts. Minnesota. New York, 
Pennsylvania, and Texas; Security 
Pacific Consumer Discount Company. 
San Diego, California, and other 
locations in Pennsylvania: Security 
Pacific Corporate Funding Inc., Los 
Angeles. California; Security Pacific 
Executive/Professional Services Inc., 

San Dimas, California, and Aurora. 
Colorado: Security Pacific Credit 
Corporation. San Diego, California and 
other locations in California, Illinois. 
Massachusetts. New Jersey, and Texas; 
Security Pacific Finance Credit Corp.. 


San Diego. California, and other 
locations in Connecticut. Florida. 
Georgia. Kansas. North Carolina. Ohio. 
Tennessee, and Texas; Security Pacific 
Financial Services Inc., San Diego. 
California, and other locations in 
Alabama, Arizona. California, Colorado, 
Connecticut, Delaware. Florida. Hawaii. 
Idaho, Illinois. Kentucky. Louisiana, 
Massachusetts. Maryland. Michigan. 
Missouri. North Carolina, New 
Hampshire, New Jersey, New Mexico. 
Nevada. Ohio. Oklahoma. Oregon, 

Rhode Island, South Carolina, Virginia. 
Vermont, Washington. West Virginia; 
Security Pacific Financial Services of 
Des Moines Inc., San Diego. California, 
and other locations in Iowa; Security 
Pacific Financial Services of Florida Inc., 
San Diego, California; Security Pacific 
Financial Services of Iowa Inc.. San 
Diego, California, and other locations in 
Indiana, Nebraska. South Dakota, and 
Wisconsin; Security Pacific Financial 
Services of Minnesota Inc., San Diego. 
California, and Bloomington and Duluth. 
Minnesota; Security Pacific Financial 
Services of New York Inc., San Diego, 
California, and other locations in New 
York; Security Pacific Housing Services. 
Inc., San Diego, California, and other 
locations in Arizona. California, Florida. 
Georgia, Indiana. Kansas, North 
Carolina. New Mexico. Nevada. Ohio. 
Pennsylvania. South Carolina. 
Tennessee. Texas. Virginia. 

Washington; Security Pacific Realty 
Corp.. San Diego. California, and other 
locations in New York; Security Pacific 
Southwest Financial Services Company. 
Phoenix. Arizona, and Albuquerque, 
New Mexico; Security-First CMO-I 
Corporation. Cypress. California; 
Security Pacific Acceptance Corp.. San 
Diego. California; Security Pacific 
Acceptance Corp. II. San Diego. 
California; Security Pacific E/P Assets. 
Inc.. San Diego, California; and Security 
Pacific Leasing Services Corporation. 
San Francisco, California. 

In addition. BankAmerica proposes to 
acquire the following inactive 
nonbanking companies which have 
authority to engage in making or 
servicing loans pursuant to S 225.25(b)(1) 
of the Board’s Regulation Y: American 
Finance Corporation. San Diego. 
California; Orbanco Real Estate 
Services Co.. Portland. Oregon; Rainier 
Bancorporation. Seattle, Washington. 
Rainier Mortgage Company. Seattle, 
Washington; Security Pacific 
Automotive Financial Services Corp., 
San Diego. California and other 
locations in New Jersey and Texas; and 
Security Pacific Mortgage Corporation. 
San Diego. California. 


Industrial Banking Activities 

The following companies engaged in 
operating an industrial loan company, as 
authorized by state law. pursuant to 
§ 225.25(b)(2) of the Board’s Regulation 
Y: Security Pacific Financial Services of 
West Virginia Inc., San Diego, 

California, and other locations in West 
Virginia; Security Pacific Industrial Loan 
Company. Bellevue, Tacoma and 
Tukwilla, Washington; and Rainier 
Industrial Loan Company. Seattle. 
Washington. 

Trust Company Activities 

The following company engaged in 
providing trust services pursuant to 
§ 225.25(b)(3) of the Board’s Regulation 
Y: SP Escrow Service. Inc., Los Angeles. 
San Diego, and San Bernardino, 
California. 

The following company engaged in 
clearing fixed income securities in a 
fiduciary capacity and making call loans 
to securities dealers pursuant to 
§ 225.25(b)(3) of the Board’s Regulation 
Y: Security Pacific Clearing & Services 
Corp.. Jersey City, New Jersey, and other 
locations in Illinois and New York. 

Investment Advisory Activities 

The following companies engaged in 
furnishing investment, financial and 
economic advisory services pursuant to 
§ 225.25(b)(4) of the Board’s Regulation 
Y: Security Pacific investment 
Managers, Inc., Los Angeles. California; 
50 percent of the outstanding voting 
shares of Sumisei SecPac Investment 
Advisors. Inc., Los Angeles, California; 
50 percent of the outstanding voting 
shares of Sumitrust Security Pacific 
Investment Managers, Inc.. Los Angeles. 
California. 

The following company engaged in 
providing portfolio investment advice 
regarding fixed income municipal bonds 
pursuant to 5 225.25(b)(4)(iii) of the 
Board’s Regulation Y: Security Pacific 
Investments Inc., a Washington 
Corporation. Seattle, Washington. 

Leasing Activities 

The following companies engaged in 
personal and real property leasing and 
furnishing investment, financial and 
economic advisory services regarding 
such leasing pursuant to § 225.25(b)(5) of 
the Board’s Regulation Y: MCOG 
Leasing Corp.. San Francisco. California; 
Security Pacific Capital Leasing 
Corporation. San Francisco, California; 
Security Pacific Credit Corporation. San 
Diego. California and other locations in 
California, Illinois, Massachusetts. New 
Jersey, and Texas; and Security Pacific 
Leasing Services Corporation. San 
Francisco. California. 
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The following company engaged in 
personal and real property leasing 
pursuant to § 225.25(b)(5) of the Board’s 
Fegulation Y and in leasing personal 
property, and acting as agent broker, or 
adviser in leasing such property, 
including leasing transactions that allow 
this company to rely for its 
compensation on an estimated residual 
value of the leased property at the 
expiration of the initial lease term of up 
to 100 percent of the acquisition costs of 
the property in accordance with the 
Board’s Order in Security Pacific 
Corporation , 76 Federal Reserve Bulletin 
462 (1990): Security Pacific Leasing 
Corporation, San Francisco, California. 

Community Development Activities 

The following company engaged in 
making debt and equity investments in 
corporations or projects designed to 
oromote community welfare, including 
the purchase, construction, 
rehabilitation, restoration, and sales of 
residential and commercial properties, 
pursuant to § 225.25(b)(6) of the Board’s 
Regulation Y: Security Pacific 
Community Service Corporation. 

Seattle. Washington. 

Data Processing Activities 

The following companies engaged in 
providing to others data processing and 
data transmission services with respect 
to banking data, pursuant to 
§ 225.25(b)(7) of the Board’s Regulation 
Y: Security Pacific Information Services 
Corporation, San Diego, California. 
Denver. Colorado, and New York, New 
York; Security Pacific Automation 
Company, Inc. Los Angeles, California, 
and other locations in California, 
Delaware, and Oregon; and American 
Data Services, Inc., Los Angeles, 
California and other locations in 
Montana, Oregon, and Washington. 

Insurance Activities 

The following companies engaged in 
the sale as principal of insurance 
directly related to an extension of credit 
by Security Pacific or its subsidiaries 
and limited to ensuring the repayment of 
the outstanding balance due on the 
extension of credit in the event of death 
and disability of the debtor pursuant to 
§ 225.25(b)(8)(i) of the Beard s 
Regulation Y: Chartered Protective Life 
Insurance Company, San Diego, 
California; and General Fidelity Life 
Insurance Company, San Diego, 
California. 

The following companies engaged in 
the sale as agent of insurance directly 
related to an extension of credit by 
Security Pacific or its subsidiaries and 
limited to ensuring the repayment of the 
outstanding balance due on the 


extension of credit in the event of death, 
disability or involuntary unemployment 
of the debtor pursuant to § 225.25(b)(8)(i) 
of the Board’s Regulation Y and in the 
sale as agent or broker for insurance 
directly related to extensions of crecit 
by finance company subsidiaries of 
Security Pacific pursuant to 
§ 225.25(b)(8)(ii) of the Board s 
Regulation Y; Dealers Credit, Inc., San 
Diego, California, and other locations in 
Arizona, California, Colorado, Hawaii, 
Iowa, Maryland, Missouri, Nevada, 
Oregon, Pennsylvania, Virginia, and 
Washington; Security Pacific Financial 
Services of Nevada Inc., Ssn Diego, 
California, and Las Vegas and Reno, 
Nevada; and the Midwestern Agency 
Corporation, Inc., San Diego, California, 
and other locations in Arizona. 
California, Colorado. Hawaii, Iowa, 
Maryland, Missouri, Nevada, Oregon. 
Pennsylvania, Virginia, and 
Washington. 

The following company engaged in the 
sale as principal of insurance directly 
related to an extension of credit by 
Security Pacific or its subsidiaries and 
limited to ensuring the repayment of the 
outstanding balance due on the 
extension of credit with respect to 
involuntary unemployment of the debtor 
pursuant to § 225.25(b)(8)(i) of the 
Board’s Regulation Y: General Fidelity 
Insurance Company. San Diego, 
California. 

The following company engaged in the 
sale as agent of insurance directly 
related to an extension of credit by 
Security Pacific or its subsidiaries and 
limited to ensuring the repayment of the 
outstanding balance due on the 
extension of credit in the event of death, 
disability or involuntary unemployment 
of the debtor pursuant to § 225.25(b)(8)(i) 
of the Board's Regulation Y and in the 
sale as agent of property insurance 
protecting collateral on loans made by 
subsidiaries of Security Pacific, which 
company engaged in this activity prior 
to May 1,1982, as permitted under 
§ 225.25(b)(8)(iv) of the Board’s 
Regulation Y: SP Insurance Agency, Inc., 
San Diego, California. 

BankAmerica also proposes to acquire 
the following inactive nonbanking 
company which has authority to act as 
principal, agent, or broker for credit- 
related insurance pursuant to 
§ 225.25(h)(8)(i) of the Board’s 
Regulation Y: Security Pacific Southwest 
Insurance Agency. Inc.. Phoenix, 
Arizona. 

Securities Activities 

The following company engaged in 
underwriting and dealing in “bank- 
eligible” securities pursuant to 
§ 225.25(b)(16) of the Board’s Regulation 


Y; in underwriting and dealing in. on a 
limited basis, the following securities: 

(a) Municipal revenue bonds, 
including certain industrial development 
bonds; 

(b) Residential mortgage-related 
securities; 

(c) Consumer-receivable-relaled 
securities; and 

(d) Commercial paper; 

as authorized by Board Orders. Security 
Pacific Corporation, 73 Federal Reserve 
Bulletin 622 (1987); Security Pacific 
Corporation, 73 Federal Reserve Bulletin 
731 (1987): Security Pacific Securities, 
Inc., Seattle. Washington. 

The following company engaged in 
providing discount securities brokerage 
pursuant to § 225.25(b)(15) of the Board’s 
Regulation Y: Security Pacific 
Investments Inc., a Washington 
Corporation. Seattle, Washington* 

Intermediate Companies Which Do Not 
F.ngage Directly in Nonbank Activities 

The following companies which 
engage in holding subsidiaries pursuant 
to 12 U.S.C. 1843(a): SP Financial 
Services Holdings, Inc., San Diego, 
California; SPC Acquisition. Inc.. Los 
Angeles. California; SP Insurance 
Services, Inc., San Diego, California; 
Security Pacific Equipment Finance, Inc., 
Los Angeles, California; Security Pacific 
Finance System Incorporated, San 
Diego, California; Security Pacific 
Financial Services System, Inc., San 
Diego, California; The Sequor Group 
Inc., Los Angeles, California, and other 
locations in California and New York; 
White Sands Leasing Corporation, San 
Francisco, California: and Windmill 
Sands Leasing Corporation, San Diego, 
California. 

Edge Act Corporations and Foreign 
Branches and Subsidiaries 

Bank of America National Trust and 
Savings Association has also applied to 
acquire: 

(1) Security Pacific Overseas Corp., 

Los Angeles, California, an investment 
Edge Act corporation, and all its foreign 
subsidiaries, joint ventures and portfolio 
investments, pursuant to section 25 and 
25(a) of the Federal Reserve Act, 12 
U.S.C. 601 end 611-31, and § 211.4 of the 
Board’s Regulation K; and 

(2) Security Pacific International Bank, 
New York, New York, an Edge Act 
corporation engaged in banking, 
pursuant to section 25 and 25(a) of the 
Federal Reserve Act, 12 U.S.C. 601 and 
611-31, and § 211.4 of the Board’s 
Regulation K; 

(3) The foreign branch of Security 
Pacific National Bank, located in 
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Nassau, Bahamas, pursuant to 12 U.S.C 
601; and 

(4) The foreign subsidiaries of 
Security Pacific National Bank. 

Security Pacific National Bank also 
has branches in the Bahamas where 
neither BankAmerica nor any of its 
affiliates have branches. Bank of 
America National Trust and Savings 
Association is filing a notice to establish 
branches in the Bahamas pursuant to 
§ 211.3(a). 

Seattle First-National Bank has 
applied to acquire the foreign branch of 
Security Pacific Bank Washington, N.A., 
located in Grand Cayman, Cayman 
Islands, and plans to apply to acquire 
the foreign branch of Security Pacific 
Bank Washington. N.A., located in 
Kaohsuing, Taiwan pursuant to 12 
U.S.C. 601.1. 

Finally, BankAmerica seeks the 
Board's specific consent under section 
4(c)(13) of the BHC Act, 12 U.S.C. 
1843(c)(13), and the Board’s Regulation 
K to acquire all of the foreign 
subsidiaries, joint ventures and portfolio 
investments of Security Pacific held 
under section 4(c)(13) of the BHC Act. 

Board of Governors of the Federal Reserve 
System, December 27.1991. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

1^ Doc. 91-31321 Filed 12-30-91; 8:45 am) 

BILLING CODE 6210-01-* 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Resources and Services 
Administration 

Filing of Annual Report of Federal 
Advisory Committee 

Notice is hereby given that pursuant 
to section 13 of Public Law 92^163, the 
Annual Report for the following Health 
Resources and Service Administration’s 
Federal Advisory Committee has been 
filed with the Library of Congress: 
National Advisory Council on Migrant 
Health 

Copies are available to the public for 
inspection at the Library of Congress 
Newspaper and Current Periodical 
Reading Room, room 1026. Thomas 
Jefferson Building, Second Street and 
Independence Avenue. SE.. Washington, 
DC, or weekdays between 9 a.m. and 
4:30 p.m. at the Department of Health 
and Human Services. Department of 
Library, HHS North Building, room G- 
619, 330 Independence Avenue, SW.. 
Washington. DC, telephone (202) 619- 
0791. Copies may be obtained from: Mr 
Jack Egan, Executive Secretary. 


National Advisory Council on Migrant 
Health, room 7A-55, Parklawn Building. 
5600 Fishers Lane, Rockville, Mary land 
20857. telephone (301) 443-1153. 

Dated: December 28.1991 

Jackie E. Baum. 

Advisory Committee Management Officer 
HRSA. 

|FR Doc 91-31203 Filed 12-30-91: 8:45 am| 

BILLING CODE 4180-15-* 


Advisory Council; Meeting 

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Acl 
(Pub. L. 92-463), announcement is made 
of the following National Advisory body 
scheduled to meet during the month of 
February 1992: 

Name: National Advisory Council on 
Migrant Health. 

Date and Time: February 9-11,1992—8:30 
a.m. 

Place: Hyatt Rgency Washington on 
Capital Hill, 400 New Jersey Avenue. NW 
Washington. DC. 

The meeting is open to the public. 

Purpose: The Council is charged with 
advising, consulting with, and making 
recommendations to the Secretary and the 
Administrator. Health Resources and 
Services Administration, concerning the 
organization, operation, selection, and 
funding of Migrant Health Centers and other 
entities under grants and contracts under 
section 329 of the Public Health Service Aci 

Agenda: The agenda will cover 
presentation and discussion with other 
organizations and agencies, of the National 
Advisory Council on Migrant Health 1991/92 
recommendations to the Secretary, 
Department of Health and Human Services. 

Anyone requiring information regarding the 
subject Council should contact Mr. Jack Egan. 
Acting Executive Secretary, National 
Advisory Council on Migrant Health, room 
7A-55, Parklawn Building. 5600 Fishers Lane 
Rockville. Maryland 20857. telephone (301) 
443-1153. 

Agenda Items are subject to change as 
priorities dictate. 

Dated: December 28,1991. 

Jackie E. Baum. 

Advisory Committee Management Officer. 
HRSA. 

|FR Doc. 91-31204 Filed 12-30-91: 8:45 am) 

BILUNG CODE 4160-15-M 


Social Security Administration 

Social Security Acquiescence Ruling 
91-X(5)—Udy v. Sullivan, 911 F.2d 
1075 (5th Cir. 1990)— Right To 
Subpoena an Examining Physician for 
Cross-Examination Purposes 

agency: Social Security Administration. 
HHS. 


action: Notice of Social Security 
Acquiescence Ruling. 

summary: In accordance with 20 CFR 
422.406(b)(2) published January 11.1990 
(55 FR 1012), the Commissioner of Social 
Security gives notice of Social Security 
Acquiescence Ruling 91-X(5). 

EFFECTIVE date: December 31.1991. 

FOR FURTHER INFORMATION CONTACT: 

Ethel Hill, Litigation Staff. Social 
Security Administration, 6401 Security 
Blvd.. Baltimore. MD 21235, (410) 966-* 
5044. 

SUPPLEMENTARY INFORMATION: Although 
not required to do so pursuant to 5 
U.S.C. 552(a)(1) and (a)(2), we are 
publishing this Social Security 
Acquiescence Ruling in accordance wi»h 
20 CFR 422.406(b)(2), 

A Social Security Acquiescence 
Ruling explains how we will apply a 
holding in a decision of a United States 
Court of Appeals that we determine 
conflicts with our interpretation of a 
provision of the Social Security Act or 
regulations when the Government has 
decided not to seek further review of 
that decision or is unsuccessful on 
further review. 

We will apply the holding of the Court 
of Appeals decision as explained in this 
Social Security Acquiescence Ruling to 
claims at the disability hearing. 
Administrative Law Judge, and Appeals 
Council levels within the Fifth Circuit. 
This Social Security Acquiescence 
Ruling will apply to all determinations 
and decisions made at these levels on or 
after December 31,1991. If we made a 
determination or decision at these levels 
on your application for benefits between 
September 17.1990. the date of the Court 
of Appeals’ decision and December 31 
1991, the effective date of this Social 
Security Acquiescence Ruling, you may 
request application of the Social 
Security Acquiescence Ruling to your 
claim if you First demonstrate, pursuant 
to 20 CFR 404.985(b). 410.670c(b). or 
416.1485(b), that application of the 
Ruling could change our prior 
determination or decision. 

If this Social Security Acquiescence 
Ruling is later rescinded as obsolete, we 
will publish a notice in the Federal 
Register to that effect as provided for in 
20 CFR 404.985(e). 410.670c(e), or 
416.1485(e). If we decide to relitigate the 
issue covered by this Social Security 
Acquiescence Ruling as provided for by 
20 CFR 404.985(c). 410.670c(c), or 
416.1485(c), we will publish a notice in 
the Federal Register stating that we will 
apply our interpretation of the Act or 
regulations involved and explaining why 
we have decided to relitigate the issue. 
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Catalog of Federal Domestic Assistance 
Programs Nos. 93.802 Social Security— 
Disability Insurance; 93.803 Soda! Security— 
Retirement Insurance; 93.803 Social 
Security—Survivors Insurance:93.006— 
Special Benefits for Disabled Coal Miners; 
93.807—Supplemental Security Income. 

Dated: December 24. 1991. 

Gwendolyn S. King. 

Commissioner of Social Security . 

Acquiescence Ruling 9T-X(5J 

Lidy v. SuJJrvan. 911 F.2d 1075 15th 
Cir. 1990)—Right to Subpoena an 
Examining Physician for Cross- 
examination Purposes—titles II and XVI 
of the Social Security Act. 

Issue 

Whether a claimant for disability 
insurance benefits and/or supplemental 
security income payments based on 
disability has an absolute right, upon 
request, to have the Secretary issue a 
subpoena in order that the claimant may 
cross-examine an examining physician. 

Statute/Regulation/Ruling Citation 

Section 205 of the Social Security Act 
(42 U.S.C. 405). 20 CFR 404.916(b), 
404.950(d), 416.1418(b), 416.1450(d). SSR 
71-53c. 

Circuit 

Fifth (Louisiana. Mississippi, and 
Texas) Lidy v. Sullivan, 911 F.2d 1075 
(5th Cir. 1990). 

Applicability of Ruling 

This Ruling applies to claims at the 
disability hearing. Administrative Law 
Judge and Appeals Council levels. 

Description of Case 

The plaintiff, Mr. Lidy. filed an 
application for disability insurance 
benefits. The report of Dr. Finney, who 
examined plaintiff following a referral 
by his worker's compensation insurer, 
formed the basis of the Administrative 
Law Judge s finding of no disability. 

In order to challenge Dr. Finney’s 
report, the plaintiff sought to subpoena 
him for cross-examination. The 
Administrative Law Judge refused the 
plaintiff s request but did permit him to 
submit a set of written interrogatories. 
The plaintiff then sought to submit a 
second set of interrogatories to clarify 
some of Dr. Finney’s responses and 
urged the Administrative Law Judge to 
require live cross-examination. These 
requests were denied and the plaintiffs 
application for benefits was denied. The 
Administrative Law Judge’s decision 
became the final decision of the 
Secretary. 

The plaintiff filed a civil action in 
district court. A magistrate 
recommended that the court grant the 


plaintiffs motion for summary judgment 
on the ground that the refusal to permit 
cross-examination of Dr. Finney 
constituted a denial of due process. The 
district court disagreed with the 
magistrate and found that the 
Administrative Law Judge had acted 
within his discretion in denying cross- 
examination. The plaintiff then appealed 
the decision to the United States Court 
of Appeals for the Fifth Circuit. 

Holding 

The Fifth Circuit Court of Appeals 
interpreted the Supreme Court's holding 
in Richardson v. Perales, 402 U.S. 389 
(1971) to mean that, under section 205(d) 
of the Social Security Act, entitlement to 
a subpoena for cross-examination 
purposes is automatic. Therefore, the 
court held that once a claimant has 
requested a subpoena for the purpose of 
cross-examining an examining 
physician, the request must be granted. 

Statement as to How Lidy Differs from 
SSA Policy 

SSA has interpreted Richardson v. 
Perales to mandate the issuance of a 
subpoena only when it is shown that the 
testimony sought is “reasonably 
necessary for the full presentation of a 
case.’’ Therefore. SSA’s policy is that a 
claimant’s right to a subpoena is 
qualified. 

Social Security Administration 
Regulations at 20 CFR 404.950(d) and 
416.1450(d) state that when the claimant 
requests a subpoena, he or she must 
“state the important facts that the 
witness or document is expected to 
prove; and indicate why these facta 
could not be proven without issuing a 
subpoena.” These sections also state 
that the Administration Law Judge may 
issue a subpoena, “(w)hen it is 
reasonably necessary for the full 
presentation of a case.” 

Current instructions provide that an 
Administrative Law Judge “may deny 
the claimant’s request to subpoena an 
individual if the claimant fails to show 
that the evidence or testimony he or she 
wishes to obtain from the individual is 
essential, or that the evidence or 
testimony cannot be obtained in any 
other way.” An exception to this policy 
is made when securing expert medical 
opinion after a hearing. Section 1-2-540 
states that if the claimant objects to the 
use of interrogatories and requests a 
supplemental hearing, the 
Administrative Law Judge must grant 
the request in such event. 

As indicated above, the Fifth Circuit 
has held that in the Social Security 
hearings process the right to a subpoena 
for the purposes of cross-examining an 
examining physician is absolute. 


Explanation of How SSA Will Apply 
this Decision within the Circuit 

This Ruling applies only to cases 
involving claimants for disability 
insurance benefits and/or supplemental 
security income payments based on 
disability who reside in Louisiana, 
Mississippi, or Texas at the time of the 
proceedings at the disability hearing, 
Administrative Law Judge, or Appeals 
Council levels. In such cases, when a 
claimant requests, prior to the closing of 
the record, that a subpoena be issued for 
the purpose of cross-examining an 
examining physician, the adjudicator 
must issue the subpoena. 

[FR Doc. 91-31231 Filed 12-30-91; 8:45 ami 

BILLING CODE 4190-29-M 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[ ES-030-2-4212-18; MIES-043236 ) 

Realty Actions, Sales, Leases, etc.; MI 

AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Sale of Public Land in 
Chippewa County, Michigan—Modified 
Competitive Method. 

summary: The following public land has 
been found suitable for sale under 
section 203 of the Federal Land Policy 
and Management Act of 1976 (43 U.S.C. 
1701,1713), at not less than the 
estimated fair market value (FMV) of 
$6,600.00. The public land will not be 
offered for sale for at least 60 days 
following the date of this notice. The 
public land is described as follows: 

MIES-043236 

T. 41N.. R. 7E., Sec. 30. Lot 3, Michigan 
Meridian. Drummond Township, 
Chippewa County, Michigan (containing 
approximately 2.50 acres). 

The public land described above is 
hereby segregated from appropriation 
under the public land laws, including the 
mining Iaw9, pending disposition of this 
action, or 270 days from the date of 
publication of this notice in the Federal 
Register, whichever occurs firsL 

The public land will be offered for 
sale at a public auction beginning at 10 
a.m.. CST. on March 18,1992 at Reuss 
Federal Plaza, suite 225, West Tower, 

310 West Wisconsin Avenue, 
Milwaukee, Wisconsin 53203. This sale 
will be by modified competitive 
procedures. Mr. Thomas A. McCaskill 
will be given the opportunity to meet the 
highest bid received at public auction. 
Sale will be by sealed bid only. 
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All sealed bids must be submitted to 
the BLM’s Milwaukee District Office at 
Reuss Federal Plaza, suite 225, West 
Tower, 310 West Wisconsin Avenue, 
Milwaukee, Wisconsin 53203. no later 
than 3 p.m. CST on March 13,1992. Bid 
envelopes must be marked on the left 
front comer with MIES-043236 and 
March 16,1992. Bids must be for not less 
than the appraised FMV specified in this 
notice. Each sealed bid shall be 
accompanied by a certified check, postal 
money order, bank draft, or cashier’s 
check made payable to the U.S. 
Department of the Interior, BLM for not 
less than 10 percent of the amount bid. 

The terms and conditions applicable 
to the sale are: (1) All minerals shall be 
reserved to the United States, together 
with the right to prospect for, mine, and 
remove the minerals. A more detailed 
description of this reservation, which 
will be incorporated in the patent 
document, is available for review at the 
Milwaukee District Office. 

Federal law requires that all bidders 
must be U.S. citizens, 18 years or older, 
or in the case of corporations, be subject 
to the laws of any State of the United 
States. Proof of these requirements must 
accompany the bid. 

Under modified competitive sale 
procedures, an apparent high bid will be 
declared at public auction. The apparent 
high bidder and the designated bidder 
(Mr. Thomas A. McCaskill) will be 
notified. The designated bidder shall 
have fifteen (15) days from the date of 
modification to exercise the preference 
consideration given to meet the high bid. 
Should the designated bidder fail to 
submit a bid that matches the apparent 
high bid within the specified time 
period, the apparent high bidder shall be 
declared high bidder. The total purchase 
price for the land shall be paid within 
180 days of the date of the sale. 

Detailed information concerning the 
sale, including the reservations, 
procedures for and conditions of sale, 
planning and environmental documents, 
are available at the Milwaukee District 
Office. 

DATES: On or before February 14,1992, 
interested parties may submit comments 
to the District Manager, Bureau of Land 
Management. P.O. Box 631. Milwaukee, 
Wisconsin 53201-0631. In the absence of 
objections, this proposal shall become 
the final determination of the 
Department of the Interior. 

FOR FURTHER INFORMATION CONTACT: 

Duane Marti, Realty Specialist, Bureau 
of Land Management, P.O. Box 631, 
Milwaukee, Wisconsin 53201-0631; 


telephone number (414) 297-4429 or 
(FTS) 362-4429. 

Gary D. Bauer. 

District Manager. 

[FR Doc. 91-31183 Filed 12-30-91; 8:45 am) 

BILLING CODE 43KMLMI 


Fish and Wildlife Service 

Conference of the Parties to the 
Convention on International Trade in 
Endangered Species of Wild Fauna 
and Flora; Eighth Regular Meeting; 
Public Meeting 

agency: Fish and Wildlife Service. 

Interior. 

action: Notice. 

summary: This notice sets forth 
summaries of the proposed United 
States negotiating positions for the 
eighth regular meeting of the Conference 
of the Parties (COP8) to the Convention 
on International Trade in Endangered 
Species of Wild Fauna and Flora 
(CITES). Comments or other relevant 
information concerning these proposed 
negotiating positions are solicited. A 
public meeting to discuss these 
proposed negotiating positions will also 
be held. 

dates: A public meeting will be held on 
January 8,1992, in room 7000 of the 
Department of the Interior. 18th and C 
Streets NW. Washington. DC. The 
Service will consider information and 
comments received by close of business 
January 28.1992. 

address: Comments should be sent to 
the Director, U.S. Fish and Wildlife 
Service, c/o Office of Management 
Authority, 4401 N. Fairfax Drive, room 
432, Arlington, VA 22203. 

FOR FURTHER INFORMATION CONTACT: 
Marshall P. Jones, Chief. Office of 
Management Authority, at the above 
address; telephone 703/358-2093. 
SUPPLEMENTARY INFORMATION: 
Background 

The Convention on International 
Trade in Endangered Species of Wild 
Fauna and Flora, hereinafter referred to 
as CITES or the Convention, is an 
international treaty designed to control 
international trade in certain animal and 
plant species which are or may become 
threatened with extinction, and are 
listed in Appendices to the treaty. 
Currently. 113 countries, including the 
United States, are CITES Parties. CITES 
calls for biennial meetings of the 
Conference of the Parties which review 
its implementation, make provisions 
enabling the CITES Secretariat (in 
Switzerland) to carry out its functions. 


consider amending the list of species in 
appendices I and II. consider reports 
presented by the Secretariat, and make 
recommendations for the improved 
effectiveness of the Convention. 

This is a part of a series of notices 
which, together with public meetings, 
provide the public with an opportunity 
to participate in the development of the 
U.S. positions for the eighth regular 
meeting of the Conference of Ihe Parties 
(COP8) to CITES. The first Federal 
Register notice was published on 
February 7,1991 (56 FR 4965), which 
requested information from the public 
on animal or plant species that should 
be considered by the United States. The 
second Federal Register notice was 
published on June 11.1991 (56 FR 26832), 
which announced the time and place of 
the meeting of COP8 and the provisional 
agenda, requested information and 
comments on the provisional agenda, 
announced procedures for those 
applying for observer status at the COP, 
and announced a public meeting on June 
25,1991. The third Federal Register 
notice was published on July 24,1991 (58 
FR 33894), which invited comments and 
information on those proposals for 
amending the Convention’s appendices 
that the United States was considering. 
The Service’s regulations governing this 
public process are found in title 50 of the 
Code of Federal Regulations §§ 23.31- 
23.39. 

Proposed Negotiating Positions 

In this notice, the Service summarizes 
proposed negotiating positions for 
COP8. Numerals next to each agenda 
item correspond to the numbers used in 
the provisional agenda received from 
the CITES Secretariat. Some of the 
documents have not yet been received 
from Ihe CITES Secretariat; they will be 
available on request from the Service 
after they have been received. They will 
be available at the January 8.1992 
public meeting, if they have been 
received by that time. When information 
and comments on the agenda items were 
submitted in writing to the Service or 
received at the June 25,1991 public 
meeting, they are included with the 
proposed negotiating position. Each 
proposed position includes a brief 
rationale explaining the basis of the 
position. 

Agenda (Provisional) 

/. Opening ceremony by the Authorities 
of Japan 

Proposed negotiating position: No 
position necessary. 

Rationale: Not an issue for 
negotiation. 
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//. Welcoming Addresses 

Proposed negotiating position: No 
position necessary. 

Rationale: Not an issue for 
negotiation. 

Hi. Adoption of the Rules of Procedure 

Proposed negotiating position: 

Support the use of electronic voting for 
COP8 if it can be made available. 
Support the anticipated request by some 
Parties to change the rules of procedure 
to make it easier to obtain a secret vote, 
provided use of this process does not 
result in excessive toss of time. Oppose 
any attempt to define criteria by which 
Parties determine the eligibility for 
observer status of a national non¬ 
governmental organization (NGO). 
Support addition of the Budget 
Committee chair to be a member of the 
Bureau. 

Rationale . Electronic voting is a faster 
and more accurate method of casting 
and tallying votes, which would 
minimize the amount of time necessary 
to conduct a secret vote; however. Japan 
may not be able to provide electronic 
voting for budgetary and other reasons. 
A rules change making it easier to 
obtain a secret vote will allow Parties to 
cast their votes on controversial or 
sensitive issues free from their concern, 
whether justified or not. of retaliation. It 
might be possible to release an 
electronic vote tally to Party 
governments on official request to 
ensure delegate accountability. If 
electronic voting is not available, the 
rules could be relaxed to make it easier 
to obtain a secret ballot for a limited 
number of targeted issues. This would 
prevent excessive time loss from too 
many secret ballots. Regardless of how 
few or many secret ballots are taken, all 
U.S. positions and votes on issues will 
be publicly disclosed. In terms of 
observer eligibility, the United States 
has always interpreted the phrase in the 
treaty "technically qualified in 
protection, conservation or management 
of wild fauna and flora" liberally, and 
will oppose any attempt to further 
define this language. The Bureau is the 
entity responsible for forwarding the 
business of the meeting of the COP. 
Addition of the Budget Committee 
Chairman to the Bureau would increase 
the stature of the committee and enable 
the Conference to have a better 
geopolitical balance m leadership 
positions. 

IV. Election of Chair and Vice-Chair of 
the Meeting and of Committees / and 11 

Proposed negotiating position: 
Support the host government’s choice 
for Conference chair, and work to 


encourage this person's constructive 
participation in Conference 
preparations, including attendance at 
the CITES Standing Committee meeting 
January 20-21.1992. Support a candidate 
for Committee I chair who possesses the 
best combination of scientific 
credibility. CITES knowledge, and 
chairmanship skills. Support a candidate 
for Committee II chair who possesses a 
combination of knowledge of CITES 
management issues and chairmanship 
skills. The United States is prepared to 
offer one of the senior members of its 
delegation to serve as chair of 
Committee II. if requested by the 
Bureau. 

Rationale: It is traditional for the host 
government to put forward a candidate 
to chair the meeting and for the Parties 
to approve that individual. The Chair of 
Committee I will be required to provide 
knowledge and leadership for the 
controversial and potentially divisive 
species listing issues which will be 
taken by this Committee. Like 
Committee I. Committee II will also 
have a number of controversial issues 
with which to deal, with substantial 
importance to the long-term future of 
CITES. Representatives of Europe, and 
South America. Central America, and 
the Caribbean, were Chairs of 
Committee I and II (respectively) at 
COP7. CITES benefits from the 
participation and leadership from every 
region of the world. The Budget 
Committee has taken on much greater 
importance in recent conferences as the 
Parties have taken on an increasingly 
active role in overseeing the 
Secretariat's financial and work 
priorities. 

V. Adoption of the Agenda and Working 
Programme 

Proposed negotiating position: 

Support adoption of an Agenda and 
Working Programme that guarantees a 
smoothly operating meeting ihat 
addresses all species and 
implementation issues. Support requests 
by Zimbabwe and other southern 
African countries to have the following 
resolutions considered at the beginning 
of the meeting; Recognition of the 
Benefits of Trade. Criteria for 
Amendments to the appendices. Support 
of Range States for Amendments of 
appendices 1 and II. This support for 
moving these resolutions up on the 
agenda does not imply support for them; 
see discussion under agenda items Xlil 
(6, 28. 30). 

Rationale: It is logical to consider 
these resolutions early in the meeting a9 
they have relevance to more than a few 
of the other agenda items. 


VI. Establishment of the Credentials 
Committee and Committees / and II 

Proposed negotiating position: 
Support the establishment of the 
Credentials Committee and Committees 
I and II. 

Rationale: Establishment of the 
Credentials Committee is a pro forma 
matter. The United States supports the 
establishment of Committees 1 and II, 
provided most participating Parties have 
been able to send at least two delegates, 
or that the rules governing debate of the 
Committees ensure that most 
delegations will have an opportunity to 
debate recommendations before a final 
decision is made. 

VIf. Report of the Credentials 
Committee 

Proposed negotiating position: 
Support adoption of the report of the 
Credentials Committee if it does not 
recommend the exclusion of legitimate 
representatives of countries that art 
Parties to CITES. Representatives whose 
credentials are not in order should be 
afforded observer status as provided for 
under article XI. If credentials have 
been delayed, representatives should be 
allowed to vote on a provisional basis. 

A liberal interpretation of the rules of 
procedure on credentials should be 
adhered to in order to permit clearly 
legitimate representatives to participate. 

Rationale: Adoption of the report is 
generally pro forma. Exclusion of Party 
representatives whose credentials are 
not in order could undermine essential 
cooperation among Parties. 

VIII. Admission of Observers 

Proposed negotiating position: 
Support admission to the meeting of all 
technically qualified NGOs and oppose 
unreasonable limitations on their full 
participation at COP8. 

Rationale: NGOs play an important 
role in CITES activities and have much 
to offer to the debates and negotiations 
at a COP. Their participation is 
specifically provided by article XI of 
CITES. The United States supports the 
opportunity for all technically qualified 
observers to fully participate at COPs. 

IX. Matters Related to the Standing 
Committee 

Proposed negotiating position: Stress 
the leadership role of the Standing 
Committee in the oversight of the 
Secretariat’s activities. Encourage 
selection of new members from regions 
whose current members are due to 
rotate off the Committee (Africa, Asia, 
and South America) who will also take 
an active role in Standing Committee 
activities. Encourage a country with a 
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commitment to active involvement in 
CITES affairs to seek election as the 
new Standing Committee chair. 

Rationale: The Standing Committee is 
the governing body of CITES between 
meetings of the COP. It is composed of 
representatives of North America 
(Canada). South and Central America 
and the Caribbean (Peru), Asia (Nepal), 
Oceania (New Zealand), Africa 
(Malawi) and Europe (Sweden), along 
with Switzerland (the depository 
country) and Japan (the host country). 
The regional representatives of Africa, 
Asia, and South and Central America 
and the Caribbean are open for review 
at COP8 In order for the Standing 
Committee to continue in the 
strengthened oversight role the United 
States advocated when it chaired the 
Committee (1987-1989), countries with a 
commitment to active participation ere 
needed for Committee membership. The 
new Committee will need a capable and 
experienced chair to guide its activities 
during the 1992-1993 biennium. 

X. Report of the Secretariat 

Proposed negotiating position: The 
Report of the Secretariat has not yet 
been received by the Service. When 
received, the Service will carefully 
review issues pertaining to: The 
relationship of CITES to the United 
Nations Environment Programme 
(UNEP); success of the new procedures 
for Parties to set budgetary and work 
priorities; setting of new short term 
objectives for the Secretariat; evaluation 
of the performance of the Secretary 
General; and progress in assisting 
Parties to more forcefully implement the 
Convention. 

Rationale: The biennial report 
provides the major way for the 
Secretariat, and the Secretary General, 
to report priorities, accomplishments, 
and problems to the Parties. These are 
critical management issues facing CUES 
which need to be addressed in the 
Secretariat’s report. 

XI. Financing and Budgeting of the 
Secretariat and of Meetings of the 
Conference of the Parties 

1. Financial Report for 1989-1990-1991 

Proposed negotiating position: This 
document has not yet been received 
from the CITES Secretariat; no position 
is possible at this time. 

2. Anticipated Expenditure for 1992 

Proposed negotiating position: This 
document has not yet been received 
from the CITES Secretariat; no position 
is possible at this time. 


3. Budget for 1993-1995 and Medium 
Term Plan for 1993-1998 

Proposed negotiating position: Oppose 
any substantial increase in the 
Secretariat’s budget representing a 
significant increase in its work plan. 
Support budget increases requested by 
tilt Secretariat in cases where the 
growing membership is placing 
increasing burdens on staff, without any 
commitment to an increased U.S. 
contribution. Support the permanent 
budgeting of an enforcement officer. 

Rationale: The budget increases 
requested by the Secretariat are justified 
and reasonable in cases where the 
growing membership is placing 
increasing burdens on the staff, although 
the United States cannot at present 
commit to a larger contribution to the 
CITES budget. 

4. Externa! Funding 

Proposed negotiating position: This 
document has not yet been received 
from the CITES Secretariat; no position 
is possible at this time. 

Information and comments: One 
organization recommended requiring 8 
months of review by the Standing 
Committee prior to fund raising for or 
funding of externally funded projects. 

XII. Committee Reports and 
Recommendations 

1. Animals Committee 

Pmposed negotiating position: The 
United States supports the active role of 
the Animals Committee in scientific and 
management issues pertaining to animal 
species listed in the CITES Appendices. 
Efforts should be made to secure a 
budget for the Animals Committee 
consistent with its increasing role. 

Rationale: The Animals Committee 
report may contain information or 
recommendations dealing with appendix 
II species subject to significant trade, 
breeding facilities for appendix I 
species, marking techniques, and other 
issues. The United States will continue 
to be an active participant in Animals 
Committee functions. 

2. Plants Committee 

Proposed negotiating position: The 
United States supports the continued 
activities of the Plants Committee to 
improve the effectiveness of CITES for 
plants, with a focus on the following: 
publication of identification guides and 
checklists; significant trade in orchids, 
succulents, and other species; review of 
the timber trade; trade in artificially 
propagated plants. Efforts should be 
made to secure a budget for the Plants 
Committee consistent with its diverse 
role. 


Rationale: The United States has 
chaired the Plant Working Group and 
Plants Committee since 1983, and will 
continue to actively support Plants 
Committee functions. 

3. Identification Manual Committee 

Proposed negotiating position: 
Continue to support the Identification 
Manual Committee and development of 
animal and plant identification manuals 
for use by port and border enforcement 
officers, in providing a standard of 
reference for the identification of CITES 
species. Endeavor to ensure that 
membership in the committee will be 
adequate to handle the enormous 
problems involved in fulfilling the needs 
of the parties. 

Rationale: The enforcement officers of 
the Parties must be equipped with 
guides which are accurate, realistic, and 
helpful in the identification of the many 
CITES species and products found in 
trade throughout the world. 

4. Nomenclature Committee 

Proposed negotiating position: 
Encourage and support the development 
and adoption of checklists for all taxa. 
Support the reprinting and necessary 
revisions of existing checklists for fauna 
prior to development of new ones. 
Because of the expense in developing 
checklists for taxa, the United States 
supports recognition of existing 
checklists for remaining taxa when 
suitable. Efforts should be made to 
secure a budget for the Nomenclature 
Committee consistent with its role, 
including consideration of partial 
funding for a checklist coordinator. 

Rationale: Implementation of the 
Convention is strengthened by the use of 
uniform names of listed species. 

XIII. Interpretation and Implementation 
of the Convention 

1. Terms of Reference for the 
Administration of the Secretariat by 
UNPIP 

Proposed negotiating position: 

Support continuing efforts by a Standing 
Committee working group to develop a 
proposal to UNEP to clarify its rule in 
CITES as that of providing 
administrative support for the 
Secretariat, with the Secretariat 
answering to the Standing Committee 
and the Parties for general policy 
direction. 

Rationale: Clarification of the 
relationship between the CITES 
Secretariat and UNEP will help the 
administration of the Secretariat, 
including financial, personnel, and 
policy matters. The CITES Secretariat is 
nol an organ of the United Nations; 
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UNEP provides administrative support, 
but not policy direction, which is the 
function of the Parties. It is critical that 
the Standing Committee clarify UNEP’s 
role. 

2. Report on National Reports under 
Article VIII, Paragraph 7, of the 
Convention 

Proposed negotiating position: 

Support efforts to encourage all Parties 
to submit annual reports, consistent 
with their domestic legislation. 

Rationale: Each Party is required by 
the Convention to submit an annual 
report containing a summary of the 
permits it has granted, and the types and 
numbers of specimens of species in the 
CITES appendices that it has imported 
and exported. Accurate report data are 
essential to measure the impact of 
international trade on species, and can 
be a useful enforcement tool. 

3. Review of Alleged Infractions 

Proposed negotiating position: 

Support the Secretariat’s review of 
alleged infractions by the Parties, and 
necessary and appropriate 
recommendations to obtain wider 
compliance with the terms of the 
Convention. Support an open discussion 
at COP8 of major infractions, and a 
greater emphasis by the Parties on the 
enforcement of the laws and regulations 
implementing the Convention. 

Information and comments: One 
organization recommended adoption of 
a resolution urging trade sanctions 
against countries that are the subject of 
infractions or are otherwise not in 
compliance with the Convention, 
including not having a Scientific 
Authority or CITES-implementing 
legislation. 

Rationale: Article XIII provides for 
COP review of alleged infractions. The 
Secretariat prepares an Infractions 
Report for each COP. which details 
instances that the Convention is not 
being effectively implemented, or where 
trade is adversely affecting a species. 
The first draft of the Infractions Report 
contains 138 such alleged infractions. A 
cursory review of the alleged infractions 
indicates a great difference in the depth 
of the reporting on infractions over 
previous reports. A large number of 
infractions are caused by lack of 
training, lack of personnel, or lack of 
knowledge on the workings of CITES; 
however, the majority of the alleged 
infractions should be a major cause of 
concern to the Parties. 

4. Implementation of the Convention in 
the European Economic Community 

Proposed negotiating position: 

Support a tightening of controls on trade 


with those members of the EEC 
highlighted in the Secretariat’s 
Infractions Report as posing particular 
problems for CITES enforcement and 
implementation. Support a report by the 
Secretariat on CITES implementation in 
those countries, but not a new major 
study on the implementation of CITES 
within the EEC. The United States 
cannot support ratification of the 
Gaborone amendment at this time. 

Rationale: Some EEC countries are 
mentioned several times in the 
Secretariat's Infractions Report for 
COPS. The United States should support 
recommendations requiring more 
effective implementation or even 
restricting trade with those countries 
that may be undermining the 
effectiveness of CITES, while 
encouraging EEC countries which are 
effectively implementing the 
Convention. A focus needs to be placed 
on those EEC countries with 
implementation problems, along with 
informing the Parties of anticipated 
changes in the EEC that will become 
effective in 1993. In 1983, an amendment 
to article XXI was adopted that 
permitted the accession to the 
Convention of any Regional Economic 
Integration Organization (REIO) 
constituted by sovereign States, such as 
the EEC. The Amendment is not specific 
to the EEC, but would allow other 
REIO’s to accede to the Convention. 
Only 27 of the required 54 Parties have 
ratified the amendment; the United 
States has not ratified it. There are 
serious problems with the 
implementation and enforcement of 
CITES within some of the countries of 
the EEC. There are concerns that the 
changes in Europe in 1993 will 
undermine CITES and increase illegal 
trade. 

5. Illegal Trade of Singapore 

Proposed negotiating position: 

Support urging all importing countries to 
reject export permits or re-export 
certificates issued by Singapore for 
trade in any crocodilian product, since it 
cannot be guaranteed that such products 
come from legally acquired skins from 
the producer countries. 

Rationale: The illegal trade in 
crocodilian parts and products is one of 
the serious wildlife problems for the 
United States and the rest of the world. 
Every effort should be made to close 
any loophole in achieving the adequate 
protection of these species, to prevent 
illegal exports from the range states to 
the consumer states. This illegal trade 
undermines the Convention and should 
not be allowed to continue. 


6. Recognition of the Benefits of Trade in 
Wildlife 

Proposed negotiating position: 

Support the concept that commercial 
trade can provide conservation benefits 
to species and ecosystems, although 
economic values are of no greater 
weight than scientific, aesthetic, cultural 
and recreational values, as stated in the 
CITES preamble. Support enumerating 
conditions under which trade provides 
conservation benefits to appendix II 
species. Support a recommendation that 
Parties not penalize ranching and 
breeding/propagation, provided they 
meet CITES criteria, but do not support 
a general recommendation that 
specifically encourages them over other 
management regimes. 

Rationale: A statement that 
commercial trade can provide 
conservation benefits to a species 
reconfirms the economic value of 
species already recognized in the CITES 
preamble. While CITES does not require 
a finding of a conservation benefit to the 
species, the concept of beneficial 
commercial trade may be useful to 
exporting countries in making 
nondetriment findings for appendix II 
species. The Parties should not penalize 
ranching or captive breeding/ 
propagation that meets CITES 
requirements, but should not encourage 
one type of management over another, 
except in very specific circumstances; 
that is an internal matter for each Party 
to decide. 

7. Reconsideration of “Primarily 
Commercial Purposes” 

Proposed negotiating position: Oppose 
a resolution which effectively would 
amend Resolution Conf. 5.10 by calling 
for a finding of noncommercial use by 
the Management Authority of an 
importing country if an appendix I 
species were to benefit from its 
commercial trade. Oppose efforts to 
effectively amend the treaty by allowing 
primarily commercial trade in appendix 
I species. 

Rationale: Conservation benefit to the 
species is not relevant to whether an 
appendix I specimen is to be used for 
primarily commercial purposes, as per 
article III, paragraph 3(c). It is relevant 
to the finding of “nondetriment” only, 
under article III, paragraph 3(b). Since 
the “primarily commercial purposes” 
finding is made by the Management 
Authority of the importing country, 
conservation benefits which normally 
occur in the exporting country are not 
relevant to that finding. This resolution 
is contrary to accepted interpretations 
of the Convention. If this resolution 
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were accepted, it would substantially 
increase the amount of commercial 
trade in endangered species. 

8. Exports of Leopard Hunting Trophies 
and Skins 

Proposed negotiating position: No 
document has been received on this 
topic. However, the United States 
opposes any increases in quotas without 
adequate supporting data. 

Rationale: The SErvice anticipates 
that this document will be similar to 
Resolution Conf. 7.7, which refers to the 
importation of leopard skins, including 
hunting trophies, under a quota system 
approved by the COP. Trade in leopard 
skins for noncommercial purposes is 
allowed under CITES Resolution Conf. 
7.7, which recognizes killing in defense 
of life and property and to enhance the 
survival of the species. 

9. Exports of Cheetah Hunting Trophies 
and Skins 

Proposed negotiating position: No 
document has been received on this 
topic. No position is possible at this 
time. 

10. Trade in Specimens of Species 
Transferred to Appendix 11 Subject to 
Annual Export Quotas 

Proposed negotiating position: No 
document has been received on this 
topic, and no position is possible at this 
time. 

11. Trade in Birds 

a. Significant Trade Species 

Proposed negotiating position: 
Advocate adoption of the resolution 
submitted by the United States to: 
Suspend commercial trade in wild bird 
species listed in appendix II that are 
identified as “significant trade'* species 
for which either there is insufficient 
information on which to base a 
nondetriment finding, or for which 
remedial measures have been 
recommended but not implemented; 
allow the Standing Committee to 
recommend the removal of a species 
from the list of those suspended from 
trade, based on consultations with the 
Animals Committee and the Secretariat. 
Support (as proposed by another Party) 
urging countries not to export animal 
species that do not meet the criteria in 
article IV. Oppose (as submitted by 
another Party) suspending ail 
commercial shipments of live animals 
until the Standing Committee can 
confirm that the requirements of article 
IV have been satisfied. 

Information and comments: One 
organization recommended restricting 
trade in wild birds which are either 
declining due to trade or for which 


insufficient data exist to determine the 
adverse impacts of trade. The same 
organization recommended that all 
appendix II psittacines be transferred to 
apendix I or otherwise restricted from 
trade until such trade can be 
demonstrated to be nondetrimental to 
their survival in the wild. Another 
organization recommended a resolution 
calling for the cessation of all trade in 
psittacine species listed in the CITES 
Appendices. 

Rationale: The trade in live wild- 
caught birds is an issue of great concern 
to both the United States and the CITES 
Parties, in that the trade in many species 
of birds listed in appendix II may be 
detrimental to their survival. The COP 
will address issues relating to the trade 
in species identified by previous COPs 
as subject to significant trade and for 
which insufficient information exists to 
assess the effects of trade on Iheir 
populations (see also agenda item 
XIII.16). The United States supports the 
sustainable utilization of wildlife, 
including wild-caught birds, but is 
opposed to utilization that is not known 
to be sustainable, particularly when 
these species have been identified as 
potential problems for over five years. It 
is time for the CITES Parties to take 
decisive action on significantly trade 
species. 

b. Trade in Species Sensitive to High 
Mortality Rates 

Proposed negotiating position: 
Advocate a suspension of commercial 
trade in species that experience high 
mortalities during transport, based on 
criteria adopted by the CITES Transport 
Working Group (TWG) (resolution 
submitted by the United States). Support 
reducing shipment sizes for species that 
warrant further study of their sensitivity 
to transport, also based on criteria 
adopted by the TWG; provide for review 
and lifting of restrictions when shown to 
be justified by improved transport 
practices. 

Information and comments: One 
organization recommended that a 
resolution be adopted promoting the 
humane holding and transport of all live 
animals, as well as requiring the 
consideration of mortality in capture 
and transport as bearing on 
determination of nondetriment under 
article IV. Another organization 
recommended a resolution calling for 
the cessation of all trade in psittacine 
species listed in the CITES appendices, 
due to transport-related mortalities. 

Rationale: Article IV, paragraph 2(c) 
requires that prior to the issuance of an 
appendix II export permit, a 
Management Authority must be 
“satisfied that any living specimen will 


be so prepared and shipped as to 
minimize the risk of injury, damage to 
health, or cruel treatment”. Many 
Management Authorities in exporting 
countries are unable to make such a 
finding, but continue to export the 
shipments. The transport of live 
specimens has been an issue at every 
COP. The TWG found that for many 
bird species, mortality in transport 
remains unacceptably high and 
compliance with article IV paragraph 
2(c) is inadequate. 

For those species that experience high 
mortalities during transport, 
implementation of article IV is 
particularly difficult or impossible, and 
those species should not be traded for 
commercial purposes. More extensive 
data collection on transport-related 
mortalities is needed. Preliminary 
studies indicate that higher transport 
mortalities result from larger shipment 
sizes, due to a number of factors. 
Therefore, the United States supports a 
reduction in shipment sizes for sensitive 
species requiring further study. 

12. Trade in Wild-Caught Animal 
Specimens 

Proposed negotiating position: 
Advocate adoption of the resolution 
prepared by the Animals Committee 
(and submitted by the United States) 
dealing with wild-caught significant 
trade animal species, whereby the 
Animals Committee will (in consultation 
with the Secretariat): Identify problems 
with the implementation of article IV, 
which may be operating to the detriment 
of species; recommend appropriate 
remedial measures; recommend a 
consultative process with the exporting 
Party (to be engaged in by the 
Secretariat); and recommend the 
suspension of trade from countries not 
implementing the recommended 
remedial measures. 

Information and comments: One 
commenter recommended that the 
United States take a leadership role in 
requesting that the CITES Secretariat 
review the implementation of CITES 
article IV, including the consideration of 
appropriate remedial measures. 

Rationale: Article IV paragraph 2(a) 
requires that a Scientific Authority of 
the State of export advise that an export 
will not be detrimental to the survival of 
that species, prior to the issuance of an 
export permit for specimens of a species 
listed in appendix II. Many Parties have 
not been able to conduct properly 
designed surveys and necessary 
biological studies, so as to identify 
scientifically-based quotas and to 
implement effective management plans 
for species listed in appendix II. There is 
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cause for serious concern that the 
international commercial trade in wild- 
caught specimens is contributing to the 
decline in the wild of some species 
listed in appendix 11. 

13. Detrimental Trade in Sea Turtles 

Proposed negotiating position: No 
document has been received on this 
topic. The U.S. position is to continue 
the certification of Japan under the Pelly 
Amendment until Japan ends all trade in 
sea turtles and remove its CITES 
reservations. 

Rationale: On March 20,1991, the 
Departments of Interior and Commerce 
certified Japan under the Pelly 
Amendment for diminishing the 
effectiveness of CITES, by its continued 
trade in endangered sea turtles. Japan 
announced on June 19.1991 that it will 
sharply limit hawksbill sea turtle 
[Eretmochelys imbricata) imports 
between now and December 1992, at 
which time it will end all sea turtle 
trade, and it will withdraw its hawksbill 
sea turtle reservation by 1994. The Pelly 
amendment certification will remain in 
effect until Japan removes its CITES 
reservations and ceases trade in sea 
turtles. The United States is on record 
that such detrimental trade by reserving 
Parties undermines the effectiveness of 
CITES. 

14. Trade in Crocodilian Products 

Proposed negotiating position: 
Advocate adoption of the resolution 
submitted by die United States and 
Australia to require the skins of all 
crocodilian species to be tagged before 
being allowed to be traded by CITES 
Parties (whether or not a reserv ation 
has been entered by a Party). 

Rationale: This refers to a resolution 
submitted by both the United States and 
Australia to institute a system of 
universal marking for all crocodilian 
skins in trade, as a response to serious 
problems of illegal trade in crocodilian 
skins, parts, and products. 

15. Trade in Plant Specimens 

a. Trade in Flasked Seedlings 

Proposed negotiating position: Oppose 
an exemption from CITES document 
requirements for artificially propagated 
Appendix I flasked orchid seedlings; 
encourage efforts to expedite document 
issuance for these specimens. 

Rationale: This refers to seedlings of 
appendix I orchids still in aseptic flasks, 
which are artificially propagated and 
therefore deemed to be specimens of 
appendix II species The proposed 
resolution would deregulate such 
flasked seedlings, arguing that because 
they cannot be distinguished from 


hybrid seedlings of appendix I species, 
they are not readily recognizable, and 
should be exempted from the treaty’s 
requirements. The United States is 
strongly opposed to categorical 
assumptions on what may or may not be 
readily recognizable. Additionally, even 
though trade in such specimens may not 
be detrimental to wild populations, the 
treaty does not provide for any 
exemption from permit requirements for 
parts or derivatives of Appendix I plant 
or animal species. The Service will 
encourage efforts to expedite issuance 
of permits (if commercial) or certificates 
(if noncommercial) for these specimens. 

b. Nursery Registration for Artificially 
Propagated Appendix I Species 

Proposed negotiating position: Oppose 
the resolution establishing registration 
criteria for operations and shipping, 
with defined inspection of nurseries that 
produce artificially propagated 
specimens of appendix I plants and 
hybrids for commercial purposes. 
Support sound conservation practices in 
nurseries by cooperative development of 
guidelines. 

Rationale: The proposed system is 
overly strict and inflexible, and would 
be counterproductive as well as 
prohibitively expensive to implement. 
Resolution Conf. 5.15 provides an 
adequate basis for registration. 

c. Artificial Propagation and Trade in 
Appendix I Hybrids 

Proposed negotiating position: 

Support efforts to refine and clarify the 
meaning of artificially propagated and 
the trade in such appendix I hybrids, but 
not the need to replace conf. 2.12(c) and 
6.19. 

Rationale: The need for replacement 
of prior resolutions of the COP on 
artificially propagated plants is not 
considered necessary, and is not 
established in the supporting document, 
which is confusing. The Plants 
Committee and the secretariat's Plant’s 
Officer may need to develop training 
and implementation materials or 
guidelines on artificial propagation 
before COP9. 

d. Plan Nomenclature 

Proposed negotiating position: 

Support: The adoption of the checklist of 
names for Cactaceae; the use of certain 
texts as generic standards; the 
preparation of an orchid checklist; and 
the issuance of CITES documents 
utilizing these standard names. Oppose 
the adoption of the checklist of cycads. 
Support cooperative assignment of 
priorities for nomenclature! work on 
orchid taxa subject to significant trade. 
Support the allocation of some funds 


from the CITES Trust Fund for the 
preparation of the orchid checklist 

Rationale: Implementation of the 
Convention is strengthened by the 
consistent use of names of listed 
species.The checklist of Cactaceae will 
be complete, but that for cycads is 
without synonyms and thus unsuitable, 
because of the high usage of synonyms 
by growers. 

16. Significant Trade in Appendix II 
Species 

Proposed negotiating position: No 
document has been received on this 
agenda item. Support the continued 
focus of the Parties on appendix II 
species identified as subject to 
significant trade and the proper 
implementation of article IV, as critical 
to the implementation of the treaty and 
species conservation. Support the 
provision of funding for the coordination 
and implementation of significant trade 
study projects, with oversight by the 
Animals, Plants, and Standing 
Committee. 

Information and comments: One 
commenter recommended that the 
United States take a leadership role in 
requesting that the CITES Secretariat 
review the implementation of CITES 
article IV, including the consideration of 
appropriate remedial measures. 

Rationale: This topic refers to the 
trade in those appendix II species 
identified as subject to significant trade, 
for which insufficient biological 
information exists to warrant trade at 
current levels. Many of these species 
may have been traded at levels 
detrimental to their survival. The CITES 
Parties have provided funds to the 
World Conservation Union (IUCN) and 
the Conservation Monitoring Centre to 
assess priorities in studying these 
species. 

17. Trade With States Not Parties to the 
Convention 

Proposed negotiating position: 

Support a procedure leading to refusal 
of documentation from non-parties that 
have not identified Management and 
Scientific Authorities, provided the 
same procedure applies to Parties that 
have not identified such Authorities. 
Oppose an unqualified ban on trade in 
wild-origin appendix I specimens with 
non-Parties. The United States does not 
support the cumbersome process of 
requiring approval by the Animals or 
Plants Committees of imports of captive- 
bred or artificially propagated appendix 
I specimens from non-Parties. 

Rationale: the United States supports 
recommendations on trade moratoria 
when it is shown that trade is continuing 
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without Scientific Authority advices, to 
the detriment of species, whether from 
Parties or non-Parties. issuance of 
export permits without Scientific 
Authority determinations of 
nondetriment is not allowed under the 
treaty. For wild-origin appendix I 
specimens, the resolution submitted 
would ban such trade regadless of 
whether the non-Party had identified 
relevant authorities, and regardless of 
whether those Authorities oversee 
functioning in accordance with article X 
and Resolution Conf. 3.8. In the case of 
captive-bred or artificially propagated 
appendix I specimens, the advice of the 
Animals and Plants Committees would 
be useful. However, decisions on trade 
moratoria should be made in 
accordance with functions and 
procedures set forth in articles Xll and 
XIII. 

18. Existence of Hair, Wool and Cloth of 
Vicuna in the European Economic 
Community, Japan and Hong Kong 

Proposed negotiating position: Oppose 
additional controls over stockpiles of 
vicuna ( Vicugna vicugna ) wool and 
cloth legally traded and held by certain 
non-range States. Oppose placing a time 
limit on legally traded stockpiles. 
Support instead calling on the Parties to 
accept only cloth with certain registered 
marks exported only from those CITES 
Parties that are members of the Vicuna 
Convention. 

Rationale: The vicuna has been listed 
in appendix I since 1975 and certain 
populations in Chile and Peru in 
appendix II since 1987, in order to 
export wool and cloth. The cloth must 
be marked according to CITES 
requirements, and a properly executed 
appendix II export permit from either 
Chile or Peru is required. Under the 
Vicuna Convention Chile and Peru must 
have the cloth identified by a registered 
mark, and it must be made from wool 
sheared from live animals. 

This resolution would create a 
precedent whereby the parties disallow 
the trade in items already legally found 
in trade. The vicuna cloth has been 
traded legally as Appendix II items and 
has been placed in stockpiles. This 
resolution would give the countries with 
stockpiles one year to identify and 
liquidate these stockpiles. This would 
cause an unnecessary burden upon the 
Parties which allowed legal import of 
Ihe appendix II products in good faith 
with the proper CITES documents. If the 
range states for vicuna are having a 
problem with illegal vicuna exports, the 
solution is not found in such an ex post 
lacto requirement on legal appendix 11 
vicuna wool. 


19. Return to the Wild of Confiscated 
Live Animals of Species Included in 
Appendixes II and III 

Proposed negotiating position. Oppose 
requiring Scientific Authority advice on 
the return of confiscated appendix II 
and III specimens to the State of export. 
Oppose requiring a postal vote of the 
Parties requesting advice on 
reintroduction to the wild of specimens 
that are returned to their State of origin. 
The United States supports the return to 
the wild of confiscated live animals, 
when biologically and ecologically 
appropriate, and encourages interested 
sc ientific organizations, such as IUCN, 
to develop a list of considerations to be 
assessed before introducing or 
reintroducing animals to the wild, to be 
consulted by interested Parties. 

Rationale: Interest in what Parties 
should do with confiscated specimens, 
both live and dead and their products 
goes back tc the drafting of the 
Convention. The re-export of appendix 
II specimens does not require a 
Scientific Authority finding. The Parties 
have spoken quite clearly on the issue of 
return of confiscated specimens to the 
country of origin and have consistently 
left the management of native wild 
specimens in the hands of each 
sovereign State when trade is not 
involved. This resolution goes beyond 
the Convention as discussed in article 
VIII, paragraph 4(b), and attempts to 
intrude upon a Staie‘9 management 
prerogatives for wildlife within its 
borders. The United States supports the 
return tc the wild of confiscated live 
animals, when biologically or 
ecologically appropriate, but considers 
such determinations beyond the scope 
of CITES. The United States encourages 
the development by scientists of a list of 
considerations to be assessed before 
introducing or reintroducing animals to 
the wild, to be consulted by interested 
Parties, and would encourage IUCN or 
other international scientific 
organizations to pursue such an effort. 

20. Export of Confiscated Specimens 

Proposed negotiating position: 
Advocate the adoption of the resolution 
proposed by the United States to clarify 
eligibility for export permits (under 
certain conditions) of illegally obtained 
specimens that have been subsequently 
confiscated. 

Rationale: While illegally imported 
specimens have been deemed eligible 
for reexport certificates under Conf. 

4.17, no similar clarification has been 
made for specimens illegally obtained in 
the country of export. The prohibition 
against export of illegally obtained 
specimens was obviously meant to 


prevent those who illegally obtained th 3 
specimens from getting permits to export 
them. Export of confiscated specimens 
should also not be allowed if the 
individuals from whom the specimens 
were seized received any financial 
compensation for the specimens. The 
Scientific Authority would still have to 
make its “no detriment” finding before 
the permit could be issued, and 
appendix I specimens could not be 
traded for primarily commercial 
purposes. 

21. Marking of Specimens 

Proposed negotiating position: 

Support a resolution requiring the use of 
coded microchip implants for marking 
live appendix I captive bred animals in 
trade and those which form part of a 
travelling exhibition or circus. 

Rationale: In Conf. 7.12 the Parties 
recommended that coded microchip 
implants be tried on a trial basis and 
that the Animals Committee further 
explore the issue. The Animals 
Committee looked at the issue in its 
fourth and fifth meetings in Australia in 
1990 and Canada in 1991. and 
recognized the value of micrchip 
technology in the marking of high value 
captive bred specimens. This resolution 
is a direct result of those two meetings. 
The United States has long supported 
efforts to develop practical and effective 
methods of marking CITES specimens, 
particularly of high value Appendix I 
species. The IUCN/SSC Captive 
Breeding Specialist Group has studied 
microchip technology, availability, and 
reliability, and recommended standards 
for micrchip use throughout the world. 
Efforts should be made to ensure that 
microchips meet uniform standards and 
are properly controlled and registered. 

22. Standardization of CITES Permits 
and Certificates 

Proposed negotiating position: This 
document has not yet been received 
from the CITES Secretariat; no position 
is possible at this time. 

23. Transport of Live Specimens 

Proposed negotiating position: 

Support the adoption by the COP of the 
report of the Chairman of the Transport 
Working Group (TWG). The United 
States will remain actively involved 
with the TWG. and with all aspects of 
the transport of live wild animals. 

Rationale: The humane transport of 
live wild animals remains a significant 
concern of the United States. The 
TWG’s Terms of Reference with the 
Standing Committee include working to 
improve implementation of the 
Convention and relevant resolutions. 
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training, improvement of international 
standards, coordination with the 
International Air Transport Association 
Live Animals Board, and the transport 
of live wild birds. 

24. Role of the Scientific Authority 

Proposed negotiating position: 
Advocate adoption of the resolution 
submitted by the United States outlining 
the responsibilities of Scientific 
Authorities, and the process for the 
issuance of nondetriment findings by the 
Scientific Authority, which are required 
by the CITES treaty. 

Rationale: The Animals Committee 
agreed that such a resolution was 
necessary, and asked the United States 
to help develop it. It is critical that a 
country consult with the Scientific 
Authority and involve the scientific 
community in providing the best 
available biological information on 
decisions to conserve wildlife and plant 
resources. The effectiveness of the 
Convention is seriously undermined 
when a country does not have an active 
Scientific Authority. 

25. Proposals to Register the First 
Commercial Captive-Breeding Operation 
for an Appendix I Animal Species 

Proposed negotiating position. 

Support the proposed resolution to 
return the major responsibility for 
approving new commercial breeding 
operations for appendix I species to 
each Management Authority, while 
strengthening the role of the Secretariat 
in accepting or refusing such 
registrations; support the establishment 
of new. consolidated criteria for 
approval of such facilities. 

Rationale: This resolution replaces 
Resolutions Conf. 6.21 and 7 10, which 
allow for the registration of the first 
commercial captive-breeding operation 
for an appendix 1 animal species, upon a 
two-thirds majority vote of the Parties. 
On the recommendation of the Animals 
Committee, this resolution establishes 
standards by which each Party’s 
Management Authority could determine 
which facilities are registered as 
captive-breeding an appendix I animal 
species for commercial purposes. The 
Secretariat is delegated authority to 
approve and register facilities put 
forward by a Party, after consultation 
with all Parties and appropriate experts. 

26. Guidelines for Evaluating Marine 
Turtle Ranching Proposals 

Proposed negotiating position: None 
necessary; guidelines will not be 
discussed at COP8. 

Rationale: The Secretariat has stated 
that no discussion of guidelines for 
evaluating marine turtle ranching 


proposals (none of which were 
submitted by Parties) can occur at 
COP8. IUCN has informed the 
Secretariat that it is not able to follow 
up on the proposed Guidelines. 

27. Exemption for Blood and Tissue 
Samples for DNA Studies From CITES 
Permit Requirements 

Proposed negotiating position. Oppose 
exemptions from permit requirements 
for blood and tissue samples for DNA 
studies. 

Rationale: Such exemptions go 
beyond those specified in the treaty. The 
United States supports encouraging 
efficient and timely issuance of permits 
for perishable samples, as was 
suggested by the Secretariat at COP7. 

28. Criteria for Amendments to the 
Appendices 

Proposed negotiating position . The 
Service supports the need to reevaluate 
the Berne Criteria for listing species in 
the Appendices, but opposes 
consideration at COP8 of the complex 
and extensive document revising the 
Berne Criteria. The Service supports the 
establishment of a separate working 
group reporting to the Standing 
Committee to address these important 
issues, accompanied by a workshop 
involving a diverse group of scientists 
and experts, to revise the criteria for 
consideration at COP9. 

Rationale: The Berne Criteria need to 
be reviewed and adapted to address a 
broader array of taxa and to be more 
descriptive and definitive, to the extent 
possible. The diverse scientific and 
management issues addressed in the 
proposed resolution and background 
statement are too complex to deal with 
at a COP. but deserve detailed scientific 
and technical deliberations. 

29. Review of Procedures and Criteria 
for the Transfer of Crocodilians From 
Appendix I to Appendix II 

Proposed negotiating position: 

Support adoption of the resolution 
recommending that commercial captive- 
breeding operations only be established 
using wild-caught specimens if captive- 
bred specimens are not available, and 
only if it can be established that use of 
wild-caught stock does not result in the 
depletion of breeding stock in the wild. 
Support recommending limits on harvest 
of wild adults. 

Rationale: Ranching programs for 
crocodilians based on controlled egg or 
hatchling collection can be a positive 
force for conservation. Crocodilian 
species have been (and can again be) 
overharvested quickly unless strong 
management programs exist; emphasis 


should be placed on not harvesting wild 
adults. 

30. Support of Range States for 
Amendments to Appendices I and II 

Proposed negotiating position. 

Support a recommendation that a Party 
proposing to amend the Appendices 
notify and consult with the range States 
concerned, and include any range State 
opinions in the proposal. The United 
States supports recommending 
submission of the full text of the 
proposal to range States 60 days prior to 
submission to the Secretariat. The 
United States opposes an amendment to 
the Rules of Procedure requiring 
withdrawal of an appendix 1 listing 
proposal upon a % vote of the range 
States, as contrary to the text to the 
Convention. However, the United States 
supports suggestions that range States 
consider and if they desire vote on 
species proposals in their respective 
COP regional meetings, and be given a 
specific opportunity to present their 
recommendations to Committee I. 

Rationale: The United States supports 
the exchange of information with the 
range States, and the full participation 
and democratic decisions of all Parties 
on species to be included in appendix 1 
and II. 

31. Review' of Appendix HI 

Proposed negotiating position. Oppose 
the proposed resolution urging more 
judicious use of appendix 111, including 
direct consultation with the Animals or 
Plants Committee and a review of 
existing appendix III listings. 

Rationale: The CITES Secretariat has 
been working to screen Appendix III 
proposals and consult with the 
submitting Party. The Service supports 
the need for judicious U6e of appendix 
III, but not the need for a resolution at 
this time. The Service supports urging all 
Parties to carry out their responsibilities 
in implementing and enforcing appendix 
III listings. 

32. “Stricter Domestic Measures” 

Proposed negotiating position. The 
United States opposes a 
recommendation that would limit a 
State’s right to take any stricter 
domestic measures with regard to its 
own or other countries’ species, but 
could support a recommendation that 
such State consult with range States 
before taking stricter measures. The 
United States supports a 
recommendation that range States and 
all Parties have laws that adequately 
implement CITES (including means to 
minimize illegal trade), but opposes a 







Federal Register / 


recommendation that range States 
promote sustainable use. 

Rationale: The Convention provides 
that nothing shall “affect the right of a 
party to adopt * # * stricter measures 
regarding the conditions for trade * # * 
or the complete prohibition thereof 
*” The United States endorses 
consultations with range States prior to 
adopting stricter domestic measures, 
and full consideration of their views, but 
it will not limit itself to adopting only 
those measures supported by range 
Slates. The United States reserves its 
sole authority to make final decisions 
under the Endangered Species Act, 
Marine Mammal Protection Act. Lacey 
Act, etc., and supports the similar right 
of all other countries regarding their 
stricter domestic laws. The United 
States has been a leader in efforts to see 
that all Parties have laws that 
adequately implement CITES. The 
United States also supports the 
principles of sustainable use, and the 
utilization of natural resources, 
including wildlife, on a sustainable 
basis. In recognizing the sovereign rights 
of individual countries, however, it is 
not the business of CITES to promote 
sustainable use of wildlife over other 
conservation regimes; rather, it is up to 
each Party to decide the basis of its 
conservation programs. CITES does 
provide that if a CITES-controlled 
species is traded internationally, its 
trade shall not be detrimental to that 
species’ survival. 

XV. Conclusion of the Meeting 

1. Determination of the Time and Venue 
cl the Next Regular Meeting of the 
Conference of the Parties 

Proposed negotiating position: No 
documents have been received 
indicating requests from possible host 
governments. Favor holding COP9 in 
country where all Parties will be 
admitted without political difficulties. 
Support the holding of COPs on a 
biennial basis, or. as in the case of 
COP8, after an interval of two and one 
half years. 

Rationale: COP meetings energize 
governmental and nongovernmental 
organizations concerned with CITES 
issues to examine its implementation, 
and species that need it. Stretching out 
intervals between meetings to 3 years is 
not in the interest of conservation; the 
cost savings that might result from a 3- 
year interval would be partially reduced 
by an increase in committee meetings in 
the interim. 

Announcement of Public Meeting 

A public meeting will be held on 
Wednesday, January 8,1992, from 2:00 
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to 4:30 p.m., in room 7000. U.S. 
Department of the Interior, 18th and C 
Streets NW. Washington, DC. for the 
purpose of receiving information and 
comments on the proposed negotiating 
positions summarized above. Written 
statements may be submitted at or 
before the meeting, and comments 
received by January 28.1992 will be 
considered in developing final 
negotiating positions for the U.S. 
delegation to COP8. The meeting will be 
conducted in an informal manner, with 
ail participants provided the 
opportunity, to the extent that time 
allows, to comment on each point. 

Request for Information and Comments 

The Service invites information and 
comments on the proposed negotiating 
positions on COP8 agenda items, 
excluding item XIV, “Consideration of 
proposals for amendment of appendices 
I and H”, which is the subject of a 
separate Federal Register notice. 
Information and comments should be 
submitted to the Service no later than 
January 31,1992. 

Observers 

Article XI, paragraph 7 of the 
Convention provides that: “Any body or 
agency technically qualified in 
protection, conservation or management 
of wild fauna and flora, in the following 
categories, which has informed the 
Secretariat of its desire to be 
represented at meetings of the 
Conference by observers, shall be 
admitted unless at least one-third of the 
Parties object: (a) International agencies 
or bodies, either governmental or non¬ 
governmental, and national 
governmental agencies and bodies; and 
(b) national non-governmental agencies 
or bodies which have been approved for 
this purpose by the State in which they 
are located. Once admitted, these 
observers shall have the right to 
participate but not to vote." 

Persons wishing to be observers 
representing national non-governmental 
organizations in the United States must 
receive prior approval of the U.S. Fish 
and Wildlife Service. Requests for such 
approval should include evidence of 
technical qualification in protection, 
conservation or management of wild 
fauna or flora, on the part of both the 
organization and the individual 
representative. Such requests should be 
sent to the Office of Management 
Authority (see “ADDRESSES”, above). 
Copies of the letters of approval from 
the Office of Management Authority 
should be used by these organizations to 
inform the CITES Secretariat of their 
wish to send observers to the meeting. 
The Secretariat requires such 


information to be received at least one 
month prior to the meeting (February 2, 
1992). Approved observers should send 
copies of their letters of approval to the 
following address: CITES Secretariat. 6 
rue du Maupas, Case postale 78, CH- 
1000 Lausanne 9 Chauderon, 
Switzerland. 

Author: This notice was prepared by 
Dr. Susan S. Lieberman, Office of 
Management Authority, U.S. Fish and 
Wildlife Serv ice (703/358-2095). 

Dated: December 28.1991. 

Richard N. Smith, 

Deputy Director. 

[FR Doc. 91-31253 Filed 12-30-91: 8:45 am) 

BILLING CODE 4310-55-M 


National Park Service 

National Register of Historic Places; 
Pending Nominations 

Nominations for the following 
properties being considered for listing in 
the National Register were received by 
the National Park Service before 
December 21,1991. Pursuant to § 60.13 
of 36 CFR part 60 written comments 
concerning the significance of these 
properties under the National Register 
criteria for evaluation may be forwarded 
to the National Register. National Park 
Service, P.O. Box 37127, Washington, DC 
20013-7127. Written comments should 
be submitted by January 15,1992. 

Beth Boland, 

Acting Chief cf Registration, National 
Register. 

ARIZONA 

Maricopa County 

Coronado Neighborhood Historical District 
(Boundary Increase), Roughly bounded by 
13th St.. Coronado Rd.. 14th St. and Monte 
Vi9ta Rd., and W side 13th St. between 
Monte Vista and Oak. Phoenix, 91002029 

ARKANSAS 

Clark County 

Boaz, Dr., House, AR 26. Clear Spring 
vicinity, 91002014 

COLORADO 

Boulder County 

Wall Street Assay Office (Boundary 
Increase). Area W and across Wail St. 
from Assay Office, Wall Street, 91002028 

Montezuma County 

Roy's Ruin [Great Pueblo Period of the 
McElmo Drainage Unit MPS), Address 
Restricted, Cortez vicinity. 91002027 

CONNECTICUT 

New Haven County 

[ones. Theophilus, House, 40 Jones Rd., 
Wallingford. 91001981 
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FLORIDA 

Palm Beach County 

Northwest Historic District, Roughly 
hounded by Tamarind Ave.. Eleventh St.. 
Rosemary Ave. and Third St.. West Palm 
Beach. 91002005 

GEORGIA 

Catoosa County 

Ringgold CommericaJ Historic District. 

Nashville St between Tennessee and 
Depot Sts.. Ringgold. 91002001 

Clarke County 

SorreJIs. R.P.. House. 220 Prince Ave.. 

Athens. 91002003 

Habersham County 

Tallulah Falls School. Jet. of US 441 and 
Tallulah School RcL. Tallulah Falls. 
91002026 

Toombs County 

Citizens Bank of Vidalia. 117 SF,. Main St.. 
Vidalia, 91002004 

ILLINOIS 

Vermilion County 

Danville Branch. National Home for 
Disabled Volunteer Soldiers Historic 
District. 1900 and 2000 E. Main St.. 
Danville. 91001973 

KANSAS 

Douglas County 

Benedict House. 923 Tennessee St., 
l^wrence, 91001978 

Sedgwick County 

Mack. John. Bridge (Rainbow Arch /Marsh 
Arch] Bridges of Kansas MPS), S. 
Broadway across the Big Arkansas R.. 
Wichita. 91002018 

LOUISIANA 

l>e Soto Parish 

Grand Cane United Methodist Church. US 
171 S of LA 3015. Grand Cane, 91002024 

Livingston Parish 

St. Margaret Catholic Church. Jet. of LA 43 
and 1-12. Albany vicinity. 91002025 

MASSACHUSETTS 

Middlesex County 

Cutter. Jefferson. House (Arlington MRA). 
1146 Massachusetts Ave., Arlington. 
85001028 

MICHIGAN 

Allegan County 

Sutton. Warner P. House. 736 Pleasant St.. 
Saugatuck. 91001999 

Hillsdale County 

McCourtie. W. H. L.. Estate. Jet. of US 12 and 
Jackson Rd.. Somerset Center. 91001984 

Leelanau County 

Saint Joseph's Catholic Church. 5899 Co. Rd. 
669. Cleveland Township. Glen Arbor 
vicinity, 91001997 


Lenawee County 

Goodrich. Human R.. House. 428 Church St. 

S.. Hudson. 91001996 

Oakland County 

Milford Rural Agricultural School. 630 
Hickory St.. Milford. 91001995 

Tuscola County 

Hotel Columbia. 194 E. Huron Ave.. Vassal . 
91001998 

Washtenaw County 

Earl. Thomas. House. 415 N. Main St.. Ann 
Arbor. 91002000 

Wayne County 

Norris. Phiietus W.. House. 17815 Ml. Elliott 
Ave.. Detroit. 91001982 
Palmer Park Boulevard Apartments District. 
1981, 2003 and 2025 W. McNichols Rd.. 
Highland Park. 91001963 
Saint Joseph Roman Catholic Parish 
Complex (Boundary Increase ). 1828 Jay St.. 
Detroit 91002013 

NEW YORK 

New York County 

Andrews United Methodist Church. 95 
Richmond St.. Brooklyn. 91001977 

NORTH CAROLINA 

Guilford County 

Fisher Park Historic District (Greensboro 
MPS). Roughly bounded by Fisher and 
Bessemer Aves. and Wharton and Church 
Sts.. Greensboro. 91002006 

NORTH DAKOTA 

Walsh County 

Minto School. Jet. of Major Ave. and Third 
St.. Minto. 91002002 

PENNSYLVANIA 

Adams County 

Wirts House. 798 Schrivers Corner Rd. (PA 
394J. Straban Township. Gettysburg. 
91002010 

Montgomery 1 County 

Kenerdine MilI Complex. Jet. of Keith Valley 
and Davis Grove Rds.. Horsham. 91002011 
Yeakle and Miller Houses. 500 and 502 
Bethlehem Pike and 9 Hillcrest Ave., 
Springfield Township. Erdenheim. 91002009 

Philadelphia County 

Most Precious Blood Roman Catholic 
Church. Rectory and Parochial School. 

2800—2818 Diamond St.. Philadelphia. 
91002008 

Union County 

Reading Railroad Freight Station . Jet. of S. 
Fifth and St. Louie Sts.. Lewisburg. 

91002012 

PUERTO RICO 

San Juan Municipality 

House at 6o9 La Paz Street. 659La Paz St.. 
Miramar. 91002007 


TEXAS 
Goliad County 

Stoddard. Jessie W.. House. Jet. of US 183. 
Fannin and Herd Sts.. Goliad. 91002020 

Lubbock County 

Snyder. Fred and Annie. House. 2701 19th St. 
Lubbock. 91002019 

Potter County 

Amarillo College Administration Building 
and Gymnasiumn. 2201 S. Washington St., 
and 2221 S. Washington St.. Amarillo. 
91002023 

Polk Street Methodist Church . 1401 S. Polk 
St.. Amarillo. 61002021 

Tarrant County 

Masonic Widows and Orphans Home 
Historic District. Roughly bounded by E. 
Berry St.. Mitchell Blvd., Vaughn St., 
Wichita St. and Glen Carden Dr.. Fori 
Worth, 91002022 

VIRGINIA 

Northumberland County 

Shiloh School Jet. of VA 605 and VA 606. 
Kilmarnock vicinity. 91001976 

Orange County 

Hare Forest Farm, VA 700 W of jet. with VA 
615 Orange vicinty, 91002018 

Rockingham County 

HornsbergerFarm. Jet of VA 601 and VA 
602, Shenandoah vicinity. 91001974 

Warren County 

Front Royal Recreational Pork Historic 
District . VA 665.1.1 mi. N of Riverton from 
VA 522. Front Royal 91001975 

Clifton Forge Independent City 

Clifton Forge Commercial Historic District 
Roughly. E. Ridgeway St. from Roxbury St. 
to Main St. and Main from Commercial 
Ave. to Railroad St.. Clifton Forge 
(Independent City). 91002015 

Salem Independent City 

Salem Presbyterian Parsonage. 530 E. Main 
St., Salem (Independent City). 91002017 

WISCONSIN 

Brown County 

Lawton. C. A.. Company. 233 N. Broadway. 
De Pere. 91001985 

Dane County 

Henry Mall Historic District 420. 425. 440. 
445. 460 and 465 Henry Mall and 1450 
Linden Dr.. Madison. 91001986 
West School. 404 Garfield St.. Stoughton. 
91001992 

Dodge County 

Wisconsin State Prison Historic District 200 
S. Madison St.. Waupun. 91001994 

Fond Du Lac County 

El Dorado Apartments. 130 Forest Ave., Fond 
Du Lac, 91001979 
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Onutda County 

Tomahawk Loke Camp Historic District, 8500 
Raven Rd.. Lake Tomahawk, 91001987 

Outagamie County 

US Post Office, Former, 112 Main Ave.. 
Kaukauna. 91001990 

Ozaukee County 

Columbia Historic District, Roughly bounded 
by Cedar Cr., Highland Dr. and Bridge Rd., 
Cedarburg. 91001980 

Sheboygen County 

Jung Shoe Manufacturing Company Factory, 
620 S. Eighth St., Sheboygan. 91001993 
Wolff-Jung Company Shoe Factory, 531 S. 
Eighth St.. Sheboygan, 91001989 

Waukesha County 

First Congregational Church, 100 E. 
Broadway. Waukesha. 91001991 

Wood County 

Wah/e—Laird House, 208 S. Cherry Ave.. 
Marshfield. 91001988 

|FR Doc;. 91-31242 Filed 12-30-91, 8:45 am) 
BILLING COOC 4310-70-M 


NUCLEAR REGULATORY 
COMMISSION 

(Docket Nos. 50-361 and 50-3621 

San Onofre Nuclear Generating 
Station, Units 2 and 3; Environmental 
Assessment and Finding of No 
Significant Impact 

The U.S. Nuclear Regulatory 
Commission (the Commission) !9 
considering issuance of a one-time 
exemption from the requirements of 10 
CFR part 55 to the Southern California 
Edison Company and the San Diego Gas 
and Electric Company (the licensees), 
for the San Onofre Nuclear Generating 
Station. Units 2 and 3, located in San 
Diego County, California. 

Environmental Assessment 

Identification of the Proposed Action 

The exemption would grant relief from 
the requirements of 10 CFR 55.59 (a) and 
(c) which require licensed operators to 
complete a requalification program that 
does not exceed 24 months in duration. 
The licensees are requesting a one-time 
extension of the program duration from 
24 to 25 months. The licensees' request 
for exemption is contained in a letter 
dated November 5,1991. 

The Need for the Proposed section 

In an effort to align the San Onofre 
licensed operator examination schedule 
with the NRC National Examination 
Schedule, the licensees propose to 
change the end date of die current 
requalification program from December 
1991 to January 1992. This proposed 


change will extend the current 
requalification cycle to 25 months. The 
schedule realignment will decrease the 
administrative burdens associated with 
the requalification examinations. 

Environmental Impacts of the Proposed 
Action 

The proposed action would align the 
San Onofre Units 2 and 3 operator 
requafification schedule with the NRC 
National Examination Schedule. This 
exemption will not increase the risk of 
facility accidents. Thus, post-accident 
radiological releases will not be greater 
than previously determined, nor does 
the proposed exemption otherwise 
affect the quantity of radiological plant 
effluent, nor result in any increase in 
occupational exposure. Likewise, the 
exemption does not affect 
nonradiological plant effluent and ha9 
no other environmental impact 
Therefore, the Commission concludes 
that there are no significant radiolgical 
or nonradiological impacts associated 
with the proposed exemption. 

Alternative to the Proposed Action 

Because it has been concluded that 
there is no measurable impact 
associated with the proposed 
exemption, any alternatives to the 
exemption will have either no 
environmental impact or greater 
environmental impact. Since the 
Commission has concluded that the 
environmental effects of the proposed 
action are not significant, any 
alternative with equal or greater 
environmental impacts need not be 
evaluated. 

The principal alternative to the 
exemption would be to deny the 
requested exception. This would not 
reduce environmental impacts 
attributable to this facility and would 
result in reduced operational flexibility. 

Alternative Use of Resources 

This action does not involve the use of 
resources not previously considered in 
the Final Environmental Statement 
dated April 1981. related to the 
operation of San Onofre Units 2 and 3. 

Agencies and Persons Consulted 

The Commission's staff reviewed the 
exemption request and did not consult 
with other agencies or persons. 

Finding of No Significant Impact 

The Commission has determined not 
to prepare an environmental impact 
statement for the proposed exemption. 
Based upon the foregoing environmental 
assessment, the staff concludes that the 
proposed action will not have a 


significant effect on the quality of the 
human environment. 

For further details with respect to this 
action, see the request for exemption dated 
November 5,1991 which is available for 
public inspection at the Commission's Public 
Document Room, the Gehnan Building. 2120 L 
Street. NW„ Washington, DC 20555 and at 
the Main Library. University of California, 
P.O. Box 19557. Irvine, California 92713. 

Dated at Rockville. Maryland, this 23rd day 
of December. 1991. 

For the Nuclear Regulatory Commission. 
Theodora R. Quay, 

Director, Project Directorate V. Division of 
Reactor Projects II///V/V, Office of Nuclear 
Reactor Regulation. 

|FR Doc. 91-31209 Filed 12-30-91; 8:45 
BILLING COOt 7590-01-H 


Trojan Nuclear Power Plant; 
Environmental Assessment and 
Finding of No Significant Impact 

(Docket No. 50-3441 

The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of a one-time 
exemption from the requirements of 10 
CFR part 55 to Portland General Electric 
Company (the licensee), for the Trojan 
Nuclear Plant, located in Columbia 
County. Oregon. 

Environmental Assessment 

Identification of Proposed Action 

The exemption would grant relief from 
10 CFR 55.59 paragraphs (a)(1) and (c)(1) 
which require a successful completion of 
a requaliBcation program to be 
conducted for a continuous period not to 
exceed 24 months in duration. 

The licensee's request for exemption 
is contained in a letter dated March 27, 
1991. 

The Need fur the Proposed Action 

The proposed exemption is from the 
requirements of 10 CFR 55.59 paragraphs 
(a)(1) and (c)(1) which require each 
licensee to successfully complete a 
requalification program to be conducted 
for a continuous period not to exceed 24 
months in duration. The licensee is 
requesting an extension to align the 
Trojan requalification program with the 
National Examination Schedule. This 
one-time exemption will result in a 
permanent adjustment to the 24-monlh 
requaliBcation cycle and the annual 
requalification examination schedule. 

Environmental Impacts of the Proposed 
Action 

The proposed action would align the 
Trojan requalification cycle with the 
NRC National Examination Schedule. 
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This exemption will not increase the risk 
of facility accidents, thus, post-accident 
radiological releases will not be greater 
than previously determined, nor does 
the proposed exemption otherwise 
affect the quantity of radiological plant 
effluent, nor result in any significant 
increase in occupational exposure. 
Likewise, the exemption does not affect 
nonradiological plant effluent and has 
no other environmental impact. 
Therefore, the Commission concludes 
that there are no significant radiological 
or nonradiological environmental 
impacts associated with the proposed 
exemption. 

Alternative to the Proposed Action 

Because it has been concluded that 
there is not measurable impact 
associated with the proposed 
exemption, any alternatives to the 
exemption will have either no 
environmental impact or greater 
environmental impact. Since the 
Commission has concluded that the 
environmental effects of the proposed 
action are not significant, any 
alternatives with equal or greater 
environmental impacts need not be 
evaluated. 

The principal alternative to the 
exemption would be to deny the 
requested exemption. This would not 
reduce environmental impacts 
attributable to this facility and would 
result in reduced operational flexibility. 

Alternative Use of Resources 

This action does not involve the use of 
resources not previously considered in 
the Final Environmental Statement 
dated August 1973, related to operation 
of the Trojan facility. 

Agencies and Persons Consulted 

The Commission’s staff reviewed the 
licensee’s request and did not consult 
other agencies or persons. 

Finding of No Significant Impact 

The Commission has determined not 
to prepare an environmental impact 
statement for the proposed exemption. 
Based upon the foregoing environmental 
assessment, the staff concludes that the 
proposed action will not have a 
significant effect on the quality of the 
human environment. 

For further details with respect to this 
action, see the application for 
amendment dated March 27,1991. which 
is available for public inspection at the 
Commission’s Public Document Room, 
the Gelman Building, 2120 L Street. NW.. 
Washington, DC 20555 and at the 
Branford Price Millar Library, Portland 
State University, 934 SW'. Harrison 


Street. P.O. Box 1151, Portland, Oregon 
97207. 

Dated at Rockville. Maryland, this 20th day 
of December 1991. 

For the Nuclear Regulatory Commission. 
Charles M. Trammell. 

Acting Director: Project Directorate V. 
Division of Reactor Projects lll/lV/V Office 
of Nuclear Reactor Regulation. 

IFR Doc. 91-31208 Filed 12-30-91; 8:45 ami 

BILUNG CODE 7590-01-M 


I Docket No. 50-344] 

Portland General Electric, Trojan 
Nuclear Plant; Consideration of 
Issuance of Amendment to Facility 
Operating License, Proposed No 
Significant Hazards Consideration 
Determination, and Opportunity for 
Hearing 

The U.S. Nuclear Regulatory 
Commission Ithe Commission) is 
considering issuance of an amendment 
to Facility Operating License No. NPF-1, 
issued to Portland General Electric 
Company (the licensee), for operation of 
the Trojan Nuclear Plant located in 
Columbia County. Oregon. 

The amendment would revise; (1) 
Trojan Technical Specification ('ITS) 
section 3.4.6.2.C, “Operational Leakage.’’ 
and Bases 3/4.4.5, “Steam Generators.” 
and 3/4A6.2. “Operational Leakage," to 
reduce the total allowable primary-to- 
secondary leakage for any one steam 
generator from 500 gallons per day (gpd) 
to 130 gpd and to reduce the total 
allowable primary-to-secondary leakage 
through all steam generators from one 
gallon per minute (gpm) to 400 gpd; and. 
(2) Technical Specification Surveillance 
Requirement 4,4.5.4.a.6, "Repair Limit," 
and associated Bases will be modified 
to clarify that the percent tube wall 
degradation criteria is inappropriate to 
determine serviceability of tubes with 
outer diameter stress corrosion 
cracking/intergranular attack (ODSCC/ 
IGA) at tube support plate (TSP) 
intersections. Rather, the appropriate 
method for determining serviceability 
for tubes with ODSCC/IGA at TSP 
intersections is by a methodology that 
mere reliably assesses structural 
integrity. TTS 4.4.5.4.a.8 and the 
associated Bases will indicate that this 
change is applicable only for Operating 
Cycle 14. 

Before issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission’s 
regulations. 

The Commission has made a proposed 
determination that the amendment 


request involves no significant hazards 
consideration. Under the Commission’s 
regulations in 10 CFR 50.92. this means 
that operation of the facility in 
accordance with the proposed 
amendment would not (1) Involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. The licensee has 
evaluated the proposed amendment 
against the standards of 10 CFR 50.92. 
and has determined the following: 

1. Reduction of Allowed Primary-lo- 
Secondary Leak Rate 

a. The operation of Trojan Nuclear Plant 
(TNP) with primary-to-secondary leak rate 
limits reduced from 500 gpd to 130 gpd for 
any one steam generator and from 1 gpm to 
400 gpd through all steam generators will not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

In fact, the reduction of the allowed 
primary-to-secondary leak rate may decrease 
the probability of a tube rupture accident 
postulated in the Final Safety Analysis 
Report (FSAR) section 15.8.3. The individual 
steam generator leak rate was based on 
licensing basis assumptions tha' a steam 
generator tube could leak, through stress 
corrosion-induced cracks, up to a certain rate 
and still maintain tube integrity. The total 
steam generator tube leakage limit for all 
steam generators is based on limiting the 
dose contribution from the leakage to a small 
fraction of 10 CFR part 100 (title 10, Code of 
Federal Regulations, part 100) limits in the 
event of either a steam generator tube rupture 
or steam line break. 

The PGE (Portland General Electric 
Company, et al) Report (Steam Generator 
Tube Integrity Safety Analysis Report for 
Tube Support Plate Intersection, submitted 
December 15,1991J concludes, among other 
things, that ODSCC/IGA (Outside Diameter 
Stress Corrosion Cracking/Intergranular 
Attack) that may remain in the TNP steam 
generator tubes at TSP (tube support plate) 
intersections during Operating Cycle 14 will 
not result in the burst pressure criteria 
provided by the NRC Staff in RG (Regulatory 
Guide) 1.121 being exceeded. 

PGE has subsequently concluded based on 
its evaluation of ODSCC/IGA at TSP 
intersection that a more conservative 
individual steam generator pnmary-to- 
secondary leak rate limit would be 
appropriate. The amount of leakage from a 
crack is directly related to the size, 
characteristics, and orientation of the crack. 

It is clear that since the primary-to-secondary 
leak rate limit will be reduced to 130 gpd. the 
corresponding effective crack size also is 
reduced. Therefore, since the effective crack 
size is reduced, the probability of a steam 
generator tube rupture as a result of such a 
crack also will be reduced # * \ 

Correspondingly, the total steam generator 
tube leakage limit was reduced from 1 gpm to 
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400 gpd to be consistent with the reduction in 
the individual steam generator leakage limit. 

Further RG 1.121, which has been used by 
the TNP. states in part that, "(t)he rupture of 
a number of single tube wall barriers 
between primary and secondary fluid has 
safety consequences only if the resulting fluid 
flow exceeds an acceptable amount and 
rate.** Should a tube rupture occur due to 
ODSCC/1GA at TSP intersections, there will 
not be a significant increase in the 
consequences of the accident since the 
results will still be within the 10 CFR part 100 
limits as applied to TNP operation * • *. 

b. The operation of the TNP with the 
primary-to-secondary leak rate limits reduced 
will not create the possibility of a new or 
different kind of accident from any accident 
previously evaluated 

The FSAR postulates in Section 15.6.3, a 
steam generator tube rupture. The kind of 
accident that could result from operating TNP 
with different leakage limits for primary-to- 
secondary leakage will continue to be a 
steam generator tube rupture. 

c. The operation of TNP with the primary- 
to-secondary leak rate limits reduced will not 
involve a significant reduction in a margin of 
safety. 

The margin of safety may be increased in 
that (1) Less leakage, which correlates to a 
smaller effective crack size, will be allowed 
from each steam generator and (2) a smaller 
total leakage limit will further ensure that the 
dose contribution from tube leakage will be a 
small fraction of 10 CFR/Part 100 limits for 
the analyzed accidents. 

2. Modification of Technical Specification 
4 4.5.4.a.6 to clearly state the specific 
serviceability requirements that are 
applicable for ODSCC/1GA at TSP 
intersections for Operating Cycle 14. 

a. Operation of the TNP with in-service 
tubes that meet the more specific steam 
generator tube serviceability criteria 
applicable to TSP intersections for Operating 
Cycle 14 will not involve a significant 
increase in the probability or consequences 
of an accident previously evaluated. 

# * |The PGE Report) addresses the 

probability of a steam generator tube rupture 
at the TNP from ODSCC/1GA at TSP 
intersections. Each type of tube defect 
contributes to the overall probability of tube 
failure. ODSCC/IGA is but one of those 
contributors. The [PGE[ Report concludes 
that based on extensive data collected during 
this TNP outage there is a 3.4E-05 probability 
of a steam generator tube rupture due to 
operation with acceptable ODSCC/IGA at 
TSP intersections during Operating Cycle 14. 

The contribution of ODSCC/IGA at TSP 
intersections to the overall probability of 
steam generator tube failure is related in 
great part to the residual strength of the lube 
to resist bursting. Other critical factors that 
have been considered when assessing 
probability of a steam generator tube failure 
due to ODSCC/IGA at TSP intersections 
include the geometry of the defect and defect 
growth rate. It is not expected that growth 
rate will change significantly during 
Operating Cycle 14, when compared to 
previous operating cycles. Therefore, since 
growth rate for ODSCC/IGA at TSP 
intersections will not significantly change. 


there will not be a significant increase in the 
probability of a steam generator tube rupture. 

The remaining significant contributor to the 
probability of a steam generator tube rupture 
due to ODSCC/IGA at the TSP intersections 
is the residual strength (i.e„ integrity) of the 
tube. The residual strength of a tube at the 
TSP intersection, has been analyzed (as 
shown in the PGE Report). The NRC Staff has 
provided, in RG 1.121, the required tube 
integrity (i.e^ tube strength) that must be 
maintained for any in-service tube (three 
times the differential pressure). PGE has 
satisfied RG 1.121, and has confirmed that the 
tube integrity criteria of the RG will be 
satisfied during Operating Cycle 14. Since the 
residual strength of the tubes that will remain 
in service at the TSP intersections satisfies 
RG 1.121, the contribution from ODSCC/IGA 
at TSP intersections to the overall probability 
of a tube failure is minimal, if any. 

The contribution to the probability of tube 
failure as a result of traditional 40 percent 
through-wall degradation was also based on 
tube integrity criteria (which later became 
RG 1.121). It does not appear that the industry 
or the NRC has quantified tube burst 
probability specifically for traditional 40 
percent through-wall degradation. 
Terminology that has been used to describe 
probability for traditional degradation is that 
the steam generator tube rupture is highly 
unlikely (i.e., of low probability). PGB 
equates this description of probability for a 
tube rupture from traditional 40 percent 
through-wall degradation to the probability of 
a tube rupture from ODSCC/IGA at TSP 
intersections (3.4E-05). It follows that the 
probability of accident occurrence associated 
with this Technical Specification change is 
essentially the same or less than the tube 
burst probability that exists if the 40 percent 
through-wail degradation criteria option 
(applied to more traditional tube degradation) 
of the Technical Specification is applied. 

Should a tube rupture occur due to 
ODSCC/IGA at TSP intersections, there will 
not be a significant increase in the 
consequences of an accident since the results 
will still be within the 10 CFR part 100 limits 
as applied to TNP operation, (as shown in the 
PGE Report.) 

Based on the above, there will not be a 
significant increase in the probability or 
consequences of a steam generator tube 
break due to ODSCC/IGA at TSP 
intersections. 

b. Operation of TNP based on clarified 
steam generator tube inspection criteria will 
not create the possibility of a new or different 
kind of accident from any accident previously 
evaluated. 

The FSAR postulates in section 15.6.3, a 
steam generator tube rupture. The kind of 
accident that could result from operating TNP 
with steam generator tubes that have been 
inspected using the methodology described in 
this change will continue to be a steam 
generator tube rupture. 

c. Operation of the TNP with in-service 
tubes that meet the more specific 
serviceability criteria applicable to the TSP 
intersections for Operating Cycle 14 will not 
involve a significant reduction in a margin of 
safety. 

As previously noted, this Technical 
Specification change is being submitted to 


clarify that PGE will demonstrate that steam 
generator tubes left in service with ODSCC/ 
IGA at TSP intersections will not become 
unserviceable prior to the next inspection. It 
is PGE s understanding that allowed tube 
imperfection depths are established by the 
NRC based on maintaining a factor of safety 
of three (for differential pressure) against a 
tube bursting during normal operating 
conditions. The NRC Staff has stated this 
position in RG 1.121. This Guide states that, 
*'[t]he margin of safety against tube rupture 
under norma) operating conditions shall be 
not less than 3 at any tube location where 
defects have been detected * * * |t)he 
margin of safety against tube failure under 
postulated accidents, such as LOCA, (Loss of 
Coolant Accident), steam line break, or 
feedwater line break concurrent with the 
SSE, [Safe Shutdown Earthquake], should be 
consistent with the margin of safety 
determined by the stress limits specified in 
NB-3225 of Section III of the ASME Boiler 
and Pressure Vessel Code." 

PGE concludes from the above that 40 
percent imperfection depth for the TNP as 
specified in TTS 4.4.5.4.a.6 was also based on 
a factor of safety of three. In the case of 
ODSCC/IGA at TSP intersections, structural 
integrity margin of a tube can be established 
by demonstrating that the basis for the 40 
percent imperfection depth is maintained (i.e., 

demonstrating a factor of safety of three) 

• • * 

As such, PGE has established tube integrity 
criteria that will confirm that any tube with 
ODSCC/IGA at TSP intersections, which is 
left in-service, will satisfy the factor of three 
test. Therefore, the margin of safety required 
for a tube with the traditional 40 percent 
imperfection depth will be the same as the 
required margin of safety for a tube with 
ODSCC/IGA at TSP intersections. 

In addition, the margin of safety likely will 
be increased since (1) TNP will be installing 
N-16 [Nitrogen-16) monitors which are 
designed to provide early detection of 
primary-to-secondary leakage; (2) additional 
operator training on steam generator tube 
ruptures has been conducted; (3) the allowed 
primary-to-secondary leak rate for any one 
steam generator has been reduced 
significantly from 500 gpd to 130 gpd; and 
finally, (4) PGE has applied a conservative 
limit for tube flaw detection and repair for 
ODSCC/IGA at TSP intersections. Therefore, 
there will not be a significant reduction in the 
margin of safety if this change is approved." 

The staff has reviewed the licensee’s 
no significant hazards analysis and 
concurs with the licensee’s conclusions. 
As such, the staff proposes to determine 
that the requested changes do not 
involve a significant hazards 
considerations. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within thirty (30) days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
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unless it receives a request for a 
hearing. 

Written comments may be submitted 
by mail to the Regulatory Publications 
Branch, Division of Freedom of 
Information and Publications Services, 
Office of Administration, U.S. Nuclear 
Regulatory Commission. Washington, 

DC 20555, and should cite the 
publication date and page number of 
this Federal Register notice. Written 
comments may also be delivered to 
Room P-223. Philips Building. 7920 
Norfolk Avenue, Bethesda, Maryland, 
from 7:30 a.m. to 4:15 p.m. Copies of 
written comments received may be 
examined at the NRC Public Document 
Room, the Gelman Building. 2120 L 
Street, NW., Washington, DC. The Filing 
of requests for hearing and petitions for 
leave to intervene is discussed below. 

By January 30,1992, the licensee may 
file a request for a hearing with respect 
to issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must File a written request 
for hearing and a petition for leave to 
intervene. Requests for a hearing and 
petitions for leave to intervene shall be 
Filed in accordance with the 
Commission's “Rules of Practice for 
Domestic Licensing Proceedings” in 10 
CFR part 2. Interested persons should 
consult a current copy of 10 CFR 2.714 
which is available at the Commission’s 
Public Document Room, the Gelman 
Building. 2120 L Street. NW., 
Washington. DC 20555 and at the Local 
Public Document Room located at 
Branford Price Millar Library, Portland 
State University. 934 S.W. Harrkson 
Street. P.O. Box 1151, Portland, Oregon 
97207. If a request for a hearing or 
petition for leave to intervene is filed by 
the above date, the Commission or an 
Atomic Safety and Licensing Board, 
designated by the Commission will rule 
on the request and/or petition; and the 
Secretary or the designated Atomic 
Safety and Licensing Board will issue a 
notice of hearing or an appropriate 
order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner's right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner’s 


property, Financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner’s interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 

Any person who has Filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to Fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene, which must include a list of 
the contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufFicient information to 
shoe that genuine dispute exists with the 
applicant on a material issue of law or 
fact Contentions shall be limited to 
matters within the scope of the 
amendment under consideration. The 
contention must be one which, if proven, 
would entitle the petitioner to relief. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If the amendment is issued before the 
expiration of 30-days, the Commission 
will make a Final determination on the 
issue of no signiFicant hazards 
consideration. If a hearing is requested, 
the final determination will serve to 
decide when the hearing is held. 


If the Final determination is that the 
amendment request involves a no 
signiFicant hazards consideration, the 
Commission may issue the amendment 
and make it effective, notwithstanding 
the request for a hearing. Any hearing 
held would take place after issuance of 
the amendment. 

If the Final determination is that the 
amendment request involves a 
significant hazards consideration, any 
hearing held would take place before 
the issuance of any amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period, such that 
failure to act in a timely way would 
result, for example, in derating or 
shutdown of the facility, the 
Commission may issue the license 
amendment before the expiration of the 
30-day notice period, provided that its 
final determination is that the 
amendment involves no significant 
hazards consideration. The final 
determination will consider all public 
and State comments received. Should 
the Commission take this action, it will 
publish in the Federal Register a notice 
of issuance. The Commission expects 
that the need to take this action will 
occur very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission. U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555. Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street, NW.. Washington. DC. by 
the above date. W'here petitions are 
filed during the last ten (10) days of the 
notice period, it is requested that the 
petitioner promptly so inform the 
Commission by a toll-free telephone call 
to Western Union at 1—(800) 325-6000 (in 
Missouri l-(800) 342-0700). The Western 
Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
Theodore R. Quay, Project Director 
petitioner's name and telephone 
number date petition was mailed; plant 
name; and publication date and page 
number of this Federal Register notice. 

A copy of the petition should also be 
sent to the Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission. Washington, DC 20555, 
and to D. R. Nichols, Esquire, Trojan 
Nuclear Plant at 71760 Columbia River 
Road. Ranier, Oregon 97048, attorney for 
the licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
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supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board that the petition and/or request 
should be granted based upon a 
balancing of the factors specified in 10 
CFR 2.714(a)(l)(i)-{v) and 2.714(d). 

For further details with respect to this 
action, see the application for 
amendment dated December 15,1991, 
which is available for public inspection 
at the Commission’s Public Document 
Room, the Gelman Building, 2120 L 
Street, NW., Washington, DC 20555, and 
at the local public document room 
located at the Branford Price Millar 
Library, Portland State University, 934, 
SW\ Harrison Street, P.O. Box 1151, 
Portland, Oregon 97207. 

Dated at Rockville. Maryland, this 23rd day 
of December, 1991. 

For the Nuclear Regulatory Commission. 
Lawrence E. Kokajko, 

Project Manager ; Project Directorate V, 
Division of Reactor Projects 111/IV/ V, Office 
of Nuclear Reactor Regulation. 

(FR Doc. 91-31207 Filed 12-30-91; 8:45am] 
BILLING COOE 7590-01-** 


[Docket No. 50-3331 

Power Authority of the State of New 
York; Consideration of Issuance of 
Amendment to Facility Operating 
License, Proposed No Significant 
Hazards Consideration Determination, 
and Opportunity for Hearing 

The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
tu Facility Operating License No. DPR- 
59, issued to the Power Authority of the 
State of New York (the licensee), for 
operation of the James A. FitzPatrick 
Nuclear Power Plant located in Oswego 
County, New York. 

The proposed amendment would 
revise Technical Specification (TS) 
Sections 3.12.F and 4.12.F, “Fire Barrier 
Penetration Seals,’ and the associated 
Bases to be more consistent with the 
NRC’s Standard Technical 
Specifications (STS) NUREG-0123, 
“Standard Technical Specifications for 
General Electric Boiling Water 
Reactors,” dated Fall 1980. Specifically, 
TS 3.12.F.l.a. and 4.12.F.l.a would be 
revised to clarify which fire barriers are 
covered by the associated Limiting 
Conditions for Operation (LCO) and 
what actions are required when a fire 
barrier penetration is found not in the 
as-designed condition, respectively. 
Furthermore, TS 3.12.F.l.b would be 
revised to allow the use of hourly fire 


watch patrols supplementing operable 
fire detectors in lieu of continuous fire 
watches when a fire barrier penetration 
is deemed non-functional. The proposed 
revision will change TS 3.12.F.l.b to 
read: 

"With one or more of the required fire barrier 
penetrations non-functional, within one hour 
establish a continuous fire watch on at least 
one side of the affected penetration or verify 
the operability of fire detectors on at least 
one side of the non-functional fire barrier and 
establish an hourly fire watch patrol. Restore 
the non-functional fire barrier penetration(s) 
to functional status within 7 days or, in lieu 
of any other report required by Specification 

6.9. A. prepare and submit a Special Report to 
the Commission pursuant to Specification 

6.9. B within 30 days outlining the action 
taken, the cause of the non functional 
penetration and plans and schedule for 
restoring the fire barrier penetration(s) to 
functional status. 

Bases section 3/4.12.F would also be 
revised to reflect the changes to the 
associated LCOs and Surveillance 
Requirements and to provide clarifying 
information. 

Administrative changes would also be 
made as a part of the proposed 
amendment. 

This proposed amendment is being 
pr ocessed on an exigent basis to reduce 
unnecessary personnel exposure and 
adhere to accepted ALARA principles. 
Specifically, on August 2.1991, during a 
meeting with the NRC’s staff concerning 
FitzPatrick’s fire protection program, the 
licensee committed to complete a full 
baseline barrier seal inspection not later 
than 30 days after startup from the 1993 
refueling outage. As a baseline 
inspection, this inspection uses 
inspection requirements more detailed 
than previously employed at FitzPatrick 
and a new acceptance criteria. On 
November 8.1991, the first fire barrier 
penetration seal was inspected. 
Engineering evaluations of the seals 
inspected have resulted in a 
significantly higher failure rate than 
anticipated by the licensee. In 
accordance with TS 3.12.F.l.b, when a 
fire barrier penetration seal is 
determined to be non-functional, a 
continuous fire watch is established on 
one side of the fire barrier. As a result of 
the non-functional fire barrier 
penetration seals found to date during 
the baseline inspection, approximatley 
28 continuous fire watches have been 
established. Furthermore, as more fire 
barrier penetration seals are determined 
to be non-functional during this baseline 
inspection, additional personnel will be 
required to stand continuous fire watch. 
Because many of these penetrations are 
in radiation and high radiation areas, 
the posting of continuous fire watches 
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(as opposed to hourly roving fire 
watches) results in unnecessary 
personnel exposures and is 
contradictory to ALARA principles. The 
use of roving hourly fire watches would 
provide an estimated reduction in 
personnel exposure of approximately 20 
person-rem during the remainder of the 
baseline inspection. On December 19, 
1991, the NRC granted a Temporary 
Waiver of Compliance allowing hourly 
fire watch patrols in areas with operable 
fire detection capability in lieu of 
continuous fire watches when a fire 
barrier penetration is determined to be 
non functional. This Temporary Waiver 
of Compliance will remain in effect until 
the NRC has completed its review of the 
associated application for an exigent 
technical specification amendment. 

Before issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission’s 
regulations. 

The Commission has made a proposed 
determination that the amendment 
request involves no significant hazards 
consideration. Under the Commission’s 
regulations in 10 CFR 50.92, this means 
that operation of the facility in 
accordance with the proposed 
amendment would not (1) Involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. As required by 10 CFR 
50.91(a), the licensee has provided its 
analysis of the issue of no significant 
hazards consideration, which is 
presented below: 

Operation of the FitzPatrick plant in 
accordance with the proposed amendment 
would not involve a significant hazards 
consideration as defined in 10 CFR 50.92, 
since it would not: 

1. Involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

The proposed changes involve no hardware 
changes, no changes to the functions of the 
fire barrier penetration seals or the fire 
barriers, and does not change the ability of 
fire protection equipment to perform its 
intended functions. The compensatory 
actions implemented by the Authority 
constitute a level of protection equivalent to 
that required in the existing FitzPatrick 
Technical Specifications and identical to that 
previously accepted by the NRC staff. 

2. Create the possibility of a new or 
different kind of accident from those 
previously evaluated. 

The proposed changes involve no hardware 
changes, no changes to the functions of the 
fire barrier penetration seals or the fire 
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barriers, and do not change the ability of fire 
protection equipment to perform its intended 
functions. These changes will not introduce 
any new fire hazards. A functional Tire 
detection system on one side of the barrier 
plus an hourly patrol or a continuous fire 
watch constitutes an equivalent level of 
protection. 

3. Involve a significant reduction in the 
margin of safety. 

The proposed changes involve no hardware 
changes, no changes to the functions of the 
fire barrier penetration seals or the fire 
barriers, and does not change the ability of 
fire protection equipment to perform its 
intended functions. The probability of a fire 
will not be increased nor will the ability of 
the fire detection and suppression systems to 
detect and extinguish a fire be degraded as a 
result of these changes. 

The NRC staff has reviewed the 
licensee’s analysis and. based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within fifteen (15) days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for a 
hearing. 

Written comments may be submitted 
by mail to the Regulatory Publications 
Branch. Division of Freedom of 
Information and Publications Services. 
Office of Administration, U.S. Nuclear 
Regulatory Commission, Washington. 

DC 20555, and should cite the 
publication date and page number of 
this Federal Register notice. Written 
comments may also be delivered to 
room P-223, Phillips Building, 7920 
Norfolk Avenue. Bethesda. Maryland, 
from 7:30 a.m. to 4:15 p.m. Copies of 
written comments received may be 
examined at the NRC Public Document 
Room, the Gelman Building. 2120 L 
Street, NW„ Washington, DC 20555. The 
filing of requests for hearing and 
petitions for leave to intervene is 
discussed below. 

By January 30.1992, the licensee may 
file a request for a hearing with respect 
to issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate 89 a party in the 
proceeding must file a written request 
for a hearing and a petition for leave to 
intervene. Requests for a hearing and a 
petition for leave to intervene shall be 
filed in accordance with the 


Commission’s “Rules of Practice for 
Domestic Licensing Proceedings" in 10 
CFR part 2. Interested persons should 
consult a current copy of 10 CFR 2.714 
which is available at the Commission’s 
Public Document Room, the Gelman 
Building. 2120 L Street. NW.. 

Washington, DC 20555 and at the local 
public document room located at the 
Reference and Documents Department. 
Penfield Library. State University of 
New York. Oswego. New York 13126. 

If a request for a hearing or petition 
for leave to intervene is filed by the 
above date, the Commission or an 
Atomic Safety and Licensing Board, 
designated by the Commission or by the 
Chairman of the Atomic Safety and 
Licensing Board Panel, will rule on the 
request and/or petition; and the 
Secretary or the designated Atomic 
Safety and Licensing Board will issue a 
notice of hearing or an appropriate 
order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner’s right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner’s interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 


rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendment under consideration. The 
contention must be one which, if proven, 
would entitle the petitioner to relief. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If the amendment is issued before the 
expiration of 30 days, the Commission 
will make a final determination on the 
issue of no significant hazards 
consideration. If a hearing is requested, 
the final determination will serve to 
decide when the hearing is held. 

If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it immediately effective, 
notwithstanding the request for a 
hearing. Any hearing held would take 
place after issuance of the amendment. 

If the final determination is that the 
amendment request involves a 
significant hazards consideration, any 
hearing held would take place before 
issuance of the amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 15-day notice period. 
However, should circumstances change 
during the notice period, such that 
failure to act in a timely way would 
result, for example, in derating or 
shutdown of the facility, the 
Commission may issue the license 
amendment before the expiration of the 
15-day notice period, provided that its 
final determination is that the 
amendment involves no significant 
hazards consideration. The final 
determination will consider all public 
and State comments received. Should 
the Commission take this action, it will 
publish in the Federal Register a notice 
of issuance. The Commission expects 
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that the need to take this action will 
occur very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Services Branch, or may 
be delivered to the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC 
20555, by the above date. Where 
petitions are filed during the last ten (10) 
days of the notice period, it is requested 
that the petitioner promptly so inform 
the Commission by a toll-free telephone 
call to Western Union at 1—(800) 325- 
6000 (in Missouri l-(800) 342-6700). The 
Western Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
Robert A. Capra: petitioner’s name and 
telephone number; date petition was 
mailed: plant name; and publication 
date and page number of this Federal 
Register notice. A copy of the petition 
should also be sent to the Office of the 
Ceneral Counsel, U.S. Nuclear 
Regulatory Commission, Washington, 

DC 20555, and to Mr. Charles H. Pratt, 
1633 Broadway, New York, New York 
10019, attorney for the licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officeror the 
presiding Atomic Safety and Licensing 
Board that the petition and/or request 
should be granted based upon a 
balancing of the factors specified in 10 
CFR 2.714(a)(l)(iHv) and 2.714(d). 

For further details with respect to this 
action, see the application for 
amendment dated December 19,1991, 
which is available for public inspection 
at the Commission’s Public Document 
Room, the Gelman Building, 2120 L 
Street, NW., Washington, DC 20555, and 
at the local public document room, 
located at the Reference and Documents 
Department, Penfield Library, State 
University of New York, Oswego, New 
York 13126. 

Dated at Rockville, Maryland, this 24th day 
of December 1991. 

For the Nuclear Regulatory Commission. 
)ohn E. Menning, 

Acting Project Manager, Project Directorate. 
Division of Reactor Projects—Office of 
Nuclear Reactor Regulation. 

(FR Doc. 91-31206 Filed 12-30-91; 8:45 am] 
BILLING CODE 7SSO-01-M 


OFFICE OF PERSONNEL 
MANAGEMENT 

Request for Extension of OF-300 
Submitted to OMB for Clearance 

agency: Office of Personnel 
Management. 

ACTION: Notice. 


SUMMARY: In accordance with the 
Paperwork Reduction Act of 1980 (title 
44, U.S. Code, chapter 35), this notice 
announces a proposed unchanged 
extension of a form which collects 
information from the public. Optional 
Form 300, Qualifications Analysis and 
Appraisal of Candidates for Supervisory 
Positions, is completed by the employers 
and/or co-workers of applicants for 
supervisory positions throughout the 
Federal Government. The qualification 
standard for supervisory positions in 
General Schedule occupations (GS-15 
and below) contained in the 
Qualifications Standards Handbook, 
recommends the use of this form to 
facilitate the collection of information 
used in evaluating supervisory 
candidates. Approximately 400 forms 
are completed annually and require 
about 15 minutes to complete for a total 
burden of 100 hours. For copies of this 
proposal, call C. Ronald Trueworthy on 
(703) 908-8550. 

dates: Comments on this proposal 
should be received on or before January 
30,1992. 

addresses: Send or deliver comments 
to: 

C. Ronald Trueworthy. Agency 
Clearance Officer, U.S. Office of 
Personnel Management, Room CHP 
500,1900 E Street, NW.. Washington, 
DC 20415 
and 

Joseph Lackey, OPM Desk Officer, 

Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, room 3002, New Executive 
Office Building. Washington. DC 
20503. 

FOR FURTHER INFORMATION CONTACT: 

Steve Perloff, (202) 606-2557. 

U.S. Office of Personnel Management. 
Constance Berry Newman, 

Director. 

|FR Doc. 91-31162 Filed 12-30-91: 8:45 am] 

BILUNG CODE 6325-01-il 


I 

DEPARTMENT OF TRANSPORTATION 

Office of the Secretary 

Advisory Commission on Conferences 
in Ocean Shipping; Open Meeting 

agency: Department of Transportation 
(DOT), Office of the Secretary. 

action: Notice of open meeting of the 
Advisory Commission on Conferences in 
Ocean Shipping. 

summary: The Commission will be 
holding a meeting in Washington, DC on 
Thursday and Friday, January 16-17, 
1992; the meeting is open to the public. 
The Commission plans to examine key 
issues before the Commission, 
particularly antitrust immunity and tariff 
filing and enforcement. 

dates: Meeting: Thursday and Friday, 
January 16-17,1992; 9:30 AM to 5:30 PM 
EST. 

addresses: The address for the public 
meeting is Department of Transportation 
Headquarters Building, 400 Seventh 
Street, SW., Washington, DC., room 
10234. 

FOR FURTHER INFORMATION CONTACT: 

Florizelle B. Liser, Executive Director; 
telephone (202) 366-9781; FAX (202) 366- 
7870. 

SUPPLEMENTARY INFORMATION: The 

Commission was created by the 
Shipping Act of 1984 to conduct an 
independent and comprehensive study 
of conferences in ocean shipping, 
particularly whether the Nation would 
be best served by prohibiting 
conferences, or by closed or open 
conferences. The Commission is to 
provide its report, including 
recommendations, to the President and 
the Congress by April 10,1992. After 
holding five field hearings around the 
country during the summer, the 
Commission began the deliberative 
stage of its work in October. In 
particular, they will focus on tariff filing 
and enforcement on Thursday, January 
16.1992 and on antitrust immunity on 
Friday, January 17,1992. 

Issued in Washington. DC on December 26, 
1991. 

Florizelle B. User, 

Executive Director. 

|KR Doc. 91-31228 Filed 12-30-91; 8:45 amj 
BILLING CODE 4910-62-M 
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Coast Guard 
ICGD 91-0651 

Merchant Marine Personnel Advisory 
Committee 

agency: Coast Guard, DOT. 
action: Request for applications. 

summary: The U S. Coast Guard is 
seeking applicants for appointment to 
membership on the Merchant Marine 
Personnel Advisory Committee 
(MERPAC). The Committee is a nineteen 
member Federal advisory committee 
that advises the Coast Guard on matters 
related to the training, qualification, 
licensing, certification and fitness of 
seamen serving in the U.S. merchant 
marine. To assure a balanced 
representation, members shall be 
chosen, insofar as practicable, from the 
following groups: Ten active U.S. 
merchant mariners, including three deck 
officers, three engineering officers, two 
unlicensed seamen, one staff officer and 
one pilot; five marine educators: two 
shipping company managers; and two 
persons from the general public, one of 
whom should be an attorney. Members 
are appointed by the Secretary of 
Transportation. Each member shall 
normally hold office for a term of three 
years. However, the length of the terms 
of the original appointees shall be 
staggered, with approximately one-third 
of the terms expiring each year. 

Applications are being sought for 
initial membership. To achieve the 
balance of membership required by the 
Federal Advisory Committee Act, the 
Coast Guard is especially interested in 
receiving applications from minorities 
and women. 

The Committee will meet at least once 
each year at a location selected by the 
Coast Guard. When attending meetings 
of the Committee, members are entitled 
to travel expenses, subsistence and 
accommodations as allowed by current 
regulations. 

dates: Requests for applications should 
be received no later than January 30. 
1992. 

addresses: Persons interested in 
applying should write to Commandant 
(G-MVP), room 1210, U.S. Coast Guard 
Headquarters, 2100 Second St.. SW.. 
Washington. DC 20593-0001. 

FOR FURTHER INFORMATION CONTACT: 

LCDR S.J. Glover. Executive Director, 
Merchant Marine Personnel Advisory 
Committee, room 1210, U.S. Coast Guard 
Headquarters, 2100 Second St.. SW.. 
Washington. DC 20593-0001, (202) 267- 
0221. 


Dated: December 19.1991. 

D.H. Whitten. 

Captain, U.S. Coast Guard, Acting Chief. 
Office of Marine Safety, Security' and 
Environmental Protection. 

[FR Doc. 91-31212 Filed 12-30-91, 8:45 ami 

BILLING CODE 4010-14-M 


DEPARTMENT OF THE TREASURY 

Public Information Collection 
Requirements Submitted to OMB for 
Review 

Date: December 23,1991. 

The Department of the Treasuiy has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980. 
Public Law 96-511. Copies of the 
submission^) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer. Department of the 
Treasury, room 3171 Treasury Annex. 
1500 Pennsylvania Avenue. NW., 
Washington. DC 20220 

Bureau of Alcohol. Tobacco and 
Firearms 

OMB Number: 1512-0216. 

Form number: ATF F 5120.17. 

Type of review: Extension. 

Title: Monthly Report of Wine Cellar 
Operations. 

Description: This report is used to 
monitor wine operations, insure 
collection of wine tax revenue, and 
insure wine is produced in accordance 
with law and regulations. AFT F 5120.37 
provides raw data for the Bureau of 
Alcohol, Tobacco and Firearms (AIT’S) 
Monthly Statistical Release on Wine, 
which is used by ATF and other Federal 
agencies, along with industry itself, as a 
tool in trend analysis and planning. 

Respondents: Businesses or other for- 
profit, Small businesses or 
organizations. 

Estimated number of respondents: 
1,610. 

Estimated burden hours per 
respondent: 1 hour, 6 minutes. 

Frequency of response: Monthly 

Estimated total reporting burden: 
21.252 hours. 

Clearance officer: Robert N. Hogarth 
(202) 927-8930. Bureau of Alcohol. 
Tobacco and Firearms, room 3200, 650 
Massachusetts Avenue, NW., 
Washington. DC 20226. 

OMB Reviewer: Milo Sunderhauf 
(202) 395-6880. Office of Management 


and Budget, room 3001, New Executive 
Office Building, Washington, DC 20503. 
Lois K. Holland. 

Departmental Reports. Management Officer. 
|FR Doc. 91-31210 Filed 12-30-91: 8:45 ami 
BILLING CODE 4*tO-31-M 


DEPARTMENT OF VETERANS 
AFFAIRS 

Geriatrics and Gerontology Advisory 
Committee; Meeting 

The Department of Veterans Affairs 
gives notice under Pub. L. 92-463 that a 
meeting of the Geriatrics and 
Gerontology Advisory Committee 
(GGAC) will be held January 16-17, 3992 
by the Department of Veterans Affairs, 
at 801 I Street, NW.. Washington, DC, in 
the Omar Bradley Conference Room. 

The purpose of the Geriatrics and 
Gerontology Advisory Committee is to 
advise the Secretary of Veterans Affairs 
and the Chief Medical Director relative 
to the care and treatment of the aging 
veterans, and to evaluate the Geriatric 
Research, Education and Clinical 
Centers. The meeting will convene at 
8:30 a m. and adjourn at 5 p<m. on 
January 36 and will reconvene at 8:30 
a.m. on January 37 and adjourn at 12 
noon. The meeting is open to the public 
up to the seating capacity of the room. 
For those wishing to attend contact 
Jacqueline Holmes, Program Assistant. 
Office of Assistant Chief Medical 
Director for Geriatrics and Extended 
Care (phone 202/535-7364) prior to 
January' 14, 3992. 

Present and future Geriatric Research. 
Education, and Clinical Centers and 
Veterans Health Administration Long 
Term Care Task Force activities will Ire 
the primary topics for discussion. 

Dated: December 19,1991. 

By Direction of the Secretary. 

Diane H. Landis. 

Committee Management Officer, 

|FR Doc. 91-31192 Filed 32-30-91: 8:45 am] 

BILLING COOE *320-0 l-U 


Prosthetics Services Advisory 
Commutes Meeting 

The Department of Veterans Affairs 
(VA) gives notice under Public Law 92- 
463 that a meeting of the Executive 
Committee of the Prosthetics Services 
Advisory Committee (PSAC) will be 
held on January 14,1992, in room 548. 
801 I (EYE) Street. NW., Washington, 
DC. 

The purpose of the PSAC is to advise 
the Secretary of Veterans Affairs and 
the Chief Medical Director on major 
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policy questions raised by VA*s 
responsibility to provide state-of-the-art 
prosthetics and associated rehabilitation 
research, development, and evaluation 
of such technology. 

The purpose of this Executive 
Committee meeting is to review the 
PSAC progress to date, plan the 
schedule of PSAC meetings during the 
remainder of the fiscal year and discuss 


PSAC goals and procedures. The PSAC 
Executive Committee consists of the 
Chairperson and three members of the 
full committee. 

The meeting will convene at 9 a.m. 
and adjourn at 4 p.m. on January 14, 
1992. The meeting is open to the public 
to the capacity of the room. For those 
wishing to attend, contact Jim Mayer, 
Voluntary Service, phone (202) 535-7405, 


67645 

Department of Veterans Affairs. 810 
Vermont Avenue, NW., Washington. DC 
20420. prior to January 8.1992. 

Dated: December 19.1991. 

By Direction of the Secretary: 

Diane H. Landis. 

Committee Management Officer. 

|FR Doc. 91-31191 Filed 12-30-91: 8 45 am) 

BILLING COO€ *320-01-* 
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Sunshine Act Meetings 


Federal Register 

VoL 56. No. 251 
Tuesday. December 31. 1991 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the "Government in the Sunshine 
Act" (Pub. L 94-409) 5 U.S.C. 552b(e)(3). 


FEDERAL RESERVE SYSTEM 

TIME AND date: 11:00 a.m., Monday. 

January 6. 1992. 

place: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets. 
NW.. Washington. DC 20551. 


status: Closed. 

MATTERS TO BE CONSIDERED: 

1. Personnel actions (appointments. 

promotions, assignments, reassignments, 
and salary actions) involving individual 
Federal Reserve System employees. 

3. Any items carried forward from a 
previously announced meeting. 

CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne. 
Assistant to the Board; (202) 452-3204. 
You may call (202) 452-3207, beginning 


at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting. 

Dated: December 27.1991. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 89-31282 Filed 12-27-89; 10:50 pm] 

BILLING CODE 6210-Ot M 
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DEPARTMENT OF ENERGY 
10CFR Part 961 

Standard Contract for Disposal of 
Spent Nuclear Fuel and/or High-Level 
Radioactive Waste 

agency: Department of Energy. 
action: Final Rule. 

summary: On April 18,1983, the 
Department of Energy (DOE) published 
a rule, pursuant to the Nuclear Waste 
Policy Act of 1982, which established 
the Standard Contract for Disposal of 
Spent Nuclear Fuel and/or High-Level 
Radioactive Waste. The Standard 
Contract established, among other 
things, the fees and terms of payment 
required of the owners or generators of 
spent nuclear fuel and/or high-level 
radioactive waste for receiving disposal 
services. This rule was amended on 
September 18,1987, in conformance with 
a December 6,1985, ruling of the U.S. 
Court of Appeals for the District of 
Columbia that the ongoing 1.0 mill per 
kilowatt hour fee in the Standard 
Contract should be based on net rather 
than gross generation of electricity. On 
March 17,1989. the U.S. Court of 
Appeals for the District of Columbia 
ruled that by use of the phrase "* * * 
electricity generated * * * and sold 

. in the Nuclear Waste Policy Act 

of 1982 Congress intended to include in 
the fee only that electricity which is 
both generated and actually sold. In 
response to this ruling, on September 7, 

1190, DOE published for comment 
conforming amendments to Articles 1 13, 
and V1II-A.1, B.l, and appendix G of the 
Standard Contract. Having reviewed the 
comments, DOE is hereby publishing 
conforming amendments to Articles I- 
13. and VlII-A.l, B.l, and appendix G of 
the Standard Contract. This final rule 
implements the Court’s decision and 
modifies the annex A of appendix G, 
NWPA-830G form, "Standard 
Remittance Advice for Payment of Fees" 
previously approved for use by the U.S. 
Office of Management and Budget 
(OMB) under OMB No. 1901-0260. 
EFFECTIVE date: January 30,1992. 

FOR FURTHER INFORMATION CONTACT: 
Alan B. Brownstein, Office of Civilian 
Radioactive Waste Management, 
Department of Energy. 1000 
Independence Avenue SW., room 7F- 
075, Washington. DC 20585 (202) 586- 
4973. 

Michael J. Detmer. Office of Placement 
and Administration. Department of 
Energy, 1000 Independence Avenue 
SW., room 1J-027, Washington. DC 
20585 (202) 585-6753. 


Susan K. Kuznick, Office of General 
Counsel, Department of Energy, 1000 
Independence Avenue SW r ., room 6B- 
634. Washington, DC 20585 (202) 586- 
6975. 

SUPPLEMENTARY INFORMATION: 

I. Background 

II. Discussion 

A. Point of Sale 

B. Assumptions and Approach 
HI. Comments 

A. Areas of Primary Interest 

B. Analysis of Public Comments 

1. Assumptions and Approach 

2. Calculation Methodology 

3. Supporting Documentation 

4. Credit for Past Overpayments and 
Payment of Interest 

C. Other Administrative Changes 

IV. Calculation Methodology and Sample 

Calculations 

A. Calculation Methodology 

B. Sample Calculations 

V. Final Rule 

VL Procedural Requirements 

A. Executive Order No. 12291 

B. Executive Order No. 12612 

C. Regulatory Flexibility Act 

D. National Environmental Policy Act 
E Paperwork Reduction Act 

1. Background 

The Nuclear Waste Policy Act of 1982, 
as amended, (NWPA), 42 U.S.C. 10101 et 
seq., provides a comprehensive 
framework for disposing of commercial 
spent nuclear fuel (SNF) and high-level 
radioactive waste (HLW) of domestic 
origin. Section 302 of the NWPA 
required the Department of Energy 
(DOE) and each owner or generator of 
SNF and/or HLW (hereinafter also 
referred to as "contract holder" or 
“purchaser") to execute, by June 30, 

1983, a contract under which DOE will 
accept and dispose of such waste in 
return for the payment of certain 
specified fees. The fee as prescribed in 
Article V1II-A.1 of the Standard 
Contract for Disposal of Spent Nuclear 
Fuel and/or High-Level Radioactive 
Waste (Standard Contract) is currently 1 
mill per kilowatt hour (lM/kWh). 
Pursuant to 302(c) of the NWPA, these 
fees are to be paid into the Nuclear 
Waste Fund (NWF). 

On April 18,1983, DOE published its 
final rule which established the 
Standard Contract (48 FR 16590. codified 
at 10 CFR part 961). Article 1-13 defined 
"kilowatt hours generated" as being the 
reactors’ gross electricity generation, 
and Articles VIII-A.l and B.l used this 
definition as a basis for calculating the 
1 M/kWh fee. By its decision on 
December 6.1985, the U.S. Court of 
Appeals for the District of Columbia 
held that the definition of "kilowatt 
hours generated" must be based on 
"net" generation of electricity, not 
"gross" generation [Wisconsin Electric 


Power Co. v. Model 778 F.2d 1 (D.C. Cir. 
1985)). 

Subsequent to this ruling, on 
September 18,1987, DOE published an 
amended final rule (52 FR 35356) which 
defined "kilowatt hours generated" as 
"net kilowatt hours generated" (also 
referred to as "net electricity 
generated"). This term was further 
defined as the gross electrical output 
produced by a civilian nuclear power 
reactor, as measured at the output 
terminals of the turbine generator, minus 
the normal onsite nuclear station service 
loads during the time electricity is being 
generated. The owners of nuclear power 
reactors were to pay fees to the NW r F 
based on "net electricity generated" 
rather than on "gross" electricity 
generation. At the conclusion of the 
rulemaking process, DOE requested that 
all utilities revise historical nuclear 
electricity generation data to conform to 
the new definition. DOE verified the 
historical "net electricity generated" 
data and allowed utilities a credit for 
any overpayments resulting from the 
adjustments (including interest on the 
overpayments) on subsequent payments 
to the NWF. This resulted in a total 
repayment of approximately $50 million 
in principal and interest. 

On March 17,1989, the U.S. Court of 
Appeals for the District of Columbia 
ruled that the Department’s definition of 
the term "net electricity generated" did 
not conform to the "generated and sold" 
provision specified in section 302(a)(2) 
of the Act [Consolidated Edison 
Company of New York, Inc. v. DOE, 870 
F.2d 694 (D.C. Cir. 1989)]. The Court held 
that "despite the obstacles to precise 
measurement, we require that DOE 
adopt a method that implements 
Congress’s intent that the ongoing fee 
under 42 U.S.C. 10222(a)(2) applies only 
to electricity that is both generated and 
actually sold." The Court recognized 
that "* * 4 to some extent, DOE must 
rely on approximations or industry- 
based averages in deducting the amount 
of electricity used offsite and lost in the 
T&D [transmission and distribution) 
process, and we leave it to the agency to 
decide upon a reasonable method." 

II. Discussion 

On September 7,1990, DOE published 
for comment a Notice of Proposed 
Rulemaking (NOPR) (55 FR 37152) which 
proposed to revise the Standard 
Contract in a manner which would 
comply with the Court’s decision. For 
the convenience of the reader and to 
provide a consolidated record, this 
section states the basis and purpose of 
the approach which DOE has 
determined will most effectively comply 
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with the Court’s decision. Section III 
discusses the comments received on the 
NOPR and DOE’s analysis and 
evaluation of those comments. Section 
IV determines the calculation 
methodology which contract holders 
will use to compute "electricity 
generated and sold" and provides 
samples of the computations. Section V 
identifies pertinent amendments to the 
Standard Contract resulting from these 
final rule determinations, and Section VI 
addresses relevant procedural 
requirements. 

A. Point of Sale 

The threshold issue involved in 
implementing the court ruling concerns 
the appropriate interpretation of the 
phrase "* # * and sold * * *" in 
section 302(a)(2) of the NWPA. 
Specifically, the issue is to define, for 
fee calculation purposes, the point 
(between the generation of electricity 
and its delivery to the retail customer) at 
which the nuclear electricity is sold. For 
the majority of contract holders, which 
are sole owners of a reactor and sell all 
their electricity directly to the retail 
customer, there is no question as to the 
point of sale, i.e., the sale to the retail 
customer. However, other 
organizational, contractual, legal, and 
operational considerations exist in 
today’s electricity markets which add 
considerable complexity to this issue, 
especially when dealing with electricity 
sold to wholesalers for resale. 

Neither the Standard Contract, the 
NWPA and its legislative history, nor 
previous court decisions have addressed 
whether the term "and sold" should be 
interpreted to refer to the electricity sold 
at the point of first sale, after the 
electricity leaves the busbar (which may 
be either to a reseller or the ultimate 
consumer), or whether it refers only to 
the electricity sold to the ultimate 
consumer. DOE examined whether its 
obligation in implementing the court 
decision on electricity "generated and 
sold" extends to sales to the ultimate 
consumer when other utilities, on a 
purchase-resale basis, intervene 
between the point of electricity 
generation and the ultimate consumer. 

DOE recognizes that although sales 
for resale represent less than 15 percent 
of total sales by utilities with nuclear 
reactors, some utilities sell all or most of 
their nuclear-generated electricity to 
non-contract holders at the busbar or at 
some other intermediate point prior to 
ultimate sale to the consumer. While 
most energy losses are negligible for 
sales at the busbar, some sales for 
resale occur at subsequent connection 
points after experiencing additional 
energy losses. Another level of 


complexity is introduced by the fact that 
sales for resale, while predominantly 
made without regard to the generation 
source, are sometimes from a designated 
nuclear unit. In either case, the 
electricity initially sold for resale is 
subsequently resold to ultimate 
consumers and additional energy losses 
occur prior to the final sale. 

To interpret the term "and sold" to 
refer to first sales (whether or not the 
electricity is resold) would mean that 
the marketing arrangement of a 
particular utility would influence the 
amount of electricity subject to the fee. 
Such a result would not provide an 
equitable basis for the collection of the 
fee and might even result in utilities 
seeking to alter their marketing 
arrangements. DOE believes that 
construing "and sold" to mean "sold to 
the ultimate consumer" is a reasonable 
and preferable interpretation of the 
statute. Giver, this interpretation. DOE 
must then address the practical 
consideration of how to obtain 
necessary loss data (including data from 
non-contract holders) while minimizing 
the administrative burden of data 
collection for owners/genera tors and fee 
verification by DOE. DOE has decided 
to define energy losses on net electricity 
sold for resale in a way that enables 
owners to adjust for these losses in a 
reasonable manner using an adjustment 
factor that represents a national average 
of all net electricity generated but not 
sold to an ultimate consumer. 

B. Assumptions and Approach 

Since it is impossible because of the 
interconnected distribution system to 
determine precisely the nuclear 
electricity that has been generated and 
sold on a plant-specific basis, DOE has 
made several simplifying assumptions. 
These assumptions are required to 
support DOE’s decision to develop a 
reasonable calculation methodology 
which: (1) Can be applied uniformly by 
each contract holder and (2) relies 
exclusively on existing data historically 
supplied to the Federal Government. 

This will eliminate the burdens and cost 
of collecting, documenting, and 
maintaining itemized energy losses 
specifically associated with each 
nuclear plant as well as controlling 
DOE’s cost of fee verification. 

While this approach does not fully 
accommodate all unique circumstances 
that exist in the industry, DOE believes 
that the benefit of a reduced 
administrative burden for both utilities 
and DOE far outweighs the benefits of 
more exact results from more 
complicated approaches and is 
consistent with the U.S. Court of 
Appeals ruling that DOE is obligated to 


implement some reasonable and fair 
method of uniform accounting for 
transmission and distribution losses and 
other electricity which was not sold. 

DOE intends to use existing data 
supplied to the Federal Government. 
These data are reported by each owner 
on either the “Annual Electric Utility 
Report," Energy Information 
Administration (EIA) Form EIA-861 or 
the "Annual Report of Major Electric 
Utilities, Licensees and Others," Federal 
Energy Regulatory Commission (FERC) 
Form No. 1. These owner-level data will 
be used for all computations required to 
adjust net electricity generated as 
currently reported to the Department on 
the Annex A of Appendix G, NWPA- 
830G form, “Standard Remittance 
Advice for Payment of Fees." 

In order to determine the estimated 
amount of electricity generated and sold 
from a specific nuclear powerplant, it is 
necessary to calculate each purchaser’s 
share of electricity sold based on: (1) 
electricity sold to ultimate consumers 
and (2) electricity sold for resale. In turn, 
these two components must then be 
adjusted to account for the amount of 
electricity lost or otherwise not sold. 

In determining these two components, 
DOE specifies that each of the 
purchasers use individual utility-level 
data rather than plant-specific data. 

DOE believes that a utility’s division of 
total sales between sales to ultimate 
consumers and sales for resale is 
sufficiently representative of how a 
specific utility’s nuclear plant net 
generation is actually split. The 
variations in industry practices on sales 
for resale were considered when making 
this simplifying assumption of using 
utility-level data. For example, the 
predominant industry practice is for a 
utility to make short-term commitments, 
generally without specifying the energy 
source, which vary over time both by 
quantity and by purchaser. However, 
there also exist long-term contracts 
which specify a percentage of a nuclear 
powerplant's net generation to be sold 
for resale. While this simplifying 
assumption affects the calculations of 
individual utilities with each of these 
different practices, DOE believes the 
utility-level approach is reasonable, and 
that its uniformity and simplicity 
outweigh any benefits to be derived 
from creating methods to accommodate 
relationships that would require plant- 
specific data. 

For the "sales to ultimate consumers 
component," DOE specifies that each 
purchaser adjust this component by the 
amount of electricity not sold to the total 
electricity available to be sold as 
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reported on the Form EIA-061 or FERC 
Form No. 1 submissions. 

For the "sales for resale component," 
DOE specifies that each contract holder 
adjust this component using an industry¬ 
wide average consistent with this 
approach for sales to ultimate 
consumers. DOE believes that this 
simplification is necessary because of 
the complexities involving the number of 
reseller non-contract holders, the short¬ 


term and temporal characteristics of 
most sales for resale transactions, and. 
for most utilities, the relatively small 
amount that sales for resale represents 
of the total sales. 

DOE used a national average sales for 
resale adjustment factor based upon 
electricity data collected from more than 
3,000 utilities over a 3-year period. As 
illustrated in Table 1. using a 3-year 
average results in an adjustment factor 


of .9400. This 3-year average term will 
be evaluated annually and revised in 
increments of .005. For example, if the 3- 
year average is calculated to be .9374 or 
.9426, the adjustment factor would be 
changed to .9350 or .9450, respectively. 
Subsequent adjustments will be made 
by written notification from the 
Contracting Officer. 


Table 1.—National Sales for Resale Adjustment Factor 1 


[In Gigewatt hours] 


Energy furnished without charge--- 

Energy used by the utility’s electric department-.-.. 

Total energy losses...... 

Total electricity not sold....—___-_ 

Total eleclndly sold--- 

Total electricity available for sale____—- 

Sates for resale adjustment factor..... 


1986 

1987 

1988 

Total 

4 

5 

6 

15 

17 

17 

17 

51 

186 

199 

209 

596 

209 

221 

231 

661 

3,273 

3,361 

3,510 

10.144 

3,482 

3,582 

3.741 

10,806 

.9400 

.9383 

.9382 

.9388 


* Totals may not equal sum of components due to independent rounding. 

Source: Energy Information Administration. Electric Power Annual, 1988, Table 34 (revised). “Energy Account Balance of Electricity. 1986-1988," adjusted to 
remove Alaska and Hawas, the "Annual Elecfric Utility Report," Form E1A-861, 1986, 1987, 1988; and "Annual Report of Major Electric UWrties, Licensees and 
Others." FERC Form No. 1. 1966. 1987, and 1968. 


In summary, the approach that DOE 
will use to determine the total electricity 
generated and sold at each plant will 
require the reporting utility to: 

(1) Sum each owners’ adjustment for 
"sales to ultimate consumer” and "sales 
for resale"; 

(2) Multiply this summation by each 
owner's respective share of the plant, to 
calculate each owner’s weighted energy 
adjustment factor; 

(3) Sum the owners' weighted energy 
adjustment factors to obtain the nuclear 
powerplant’s total energy adjustment 
factor; and 

(4) Multiply the total energy 
adjustment factor by the "net electricity 
generated" as currently reported on the 
annex A of appendix G, NWPA-83GG 
form submitted to DOE. 

IIL Comments 

Written comments on the proposed 
rule were received from the following 18 
organizations representing nuclear 
power companies and an electric power 
association: 

• Cajun Electric Power Cooperative. 

Inc. 

• Carolina Power & Light Company 

• Commonwealth Edison 

• Connecticut Yankee Atomic Power 
Company 

• Consolidated Edison Company of 
New York, Inc. 

• Duke Power Company 

• Edison Electric Institute 

• Energy Operations, Inc. 


• Florida Power and Light 

• The Light Company (Houston 
Lighting & Power) 

• New York Power Authority 

• Northeast Utilities 

• Philadelphia Electric Company 

• Portland General Electric Company 

• Southern Company Services 

• Tennessee Valley Authority 

• Washington Public Power Supply 
System 

• Yankee Atomic Electric Company 

Every comment received by DOE in 

response to the NOPR of September 7, 
1990, was reviewed and fully considered 
in the formulation of this final rule. A 
summary of the comments received by 
DOE is set forth below together with 
DOE’s action regarding these comments. 
Copies of all comments received are 
available for inspection in DOE Reading 
Room, room IE-190, Forrestal Building, 
1000 Independence Avenue SW., 
Washington, DC 20585. 

A. Areas of Primary Interest 

Overall, the written comments 
received on the NOPR addressed four 
primary areas: (1) Assumptions and 
approach; (2) calculation methodology; 
(3) supporting documentation; and (4) 
credit for past overpayments and 
payment of interest. As described more 
fully below, several provisions were 
revised or clarified as a result of the 
comments received. They are grouped 
under the four primary areas of interest. 


B. Analysis of Public Comments 

1. Assumptions and Approach 

(a) Clarification of annual data 
submission. Six commenters requested 
clarification of which annual data 
submission should be used for 
calculating energy adjustment factors 
for each quarterly payment There was 
also a request for clarification of the 
dates when purchasers should begin to 
use the most recent annual data 
submissions (i.e., the "changeover date" 
for fee calculation purposes). 

DOE has determined that it will use 
existing data supplied to the Federal 
Government on the Energy Information 
Administration (EIA) form "Annual 
Electric Utility Report" Form EIA-861 
and on the Federal Energy Regulatory 
Commission’s "Annual Report of Major 
Electric Utilities, Licensees and Others," 
Form No. 1. Utilities for future 
submissions should use their latest EIA 
or FERC submissions; all utilities are 
required to file such forms annually by 
May 1 or April 30. respectively. 
Accordingly, all quarterly payments 
after the respective submission dates 
should use the information in the latest 
forms, and thus the annual submission 
date becomes the effective changeover 
date. Section III-B.4 provides details on 
specific periods to use for calculating 
revised payments. 

lb) Availability of owner-level data. 
Two commenters addressed this issue. 
One commenter requested further 
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guidance on how to provide the 
necessary data since ownership of a 
multi-unit nuclear powerplant was 
jointly shared with several municipal 
and cooperative utilities and this 
ownership arrangement does not 
precisely conform to those discussed in 
the proposed rule. The second 
commenter suggested that two forms 
from the United States Department of 
Agriculture’s Rural Electrification 
Administration (REA): the “Financial 
and Statistical Report,” REA Form 7, 
and the “Operating Report,” REA Form 
12, be included in the list of reference 
documents suitable for use in 
calculating the Total Energy Adjustment 
Factor (TEAF). 

DOE reviewed data actually reported 
by these entities where ownership of a 
multi-unit nuclear powerplant is jointly 
shared with several municipal and 
cooperative utilities. This review 
indicated that since Form E1A-861 and 
FERC Form No. 1 were filed by such 
organizations to report energy losses 
and electricity as “Sales for Resale,” 
adequate data is available and no 
change in forms, instructions, or filing of 
forms is required. 

The Form EIA-861, along with FERC 
Form No. 1, will serve as the basis for 
the calculation of the energy loss ratios. 
Since all of the commenters have filed 
Form E1A-661, DOE considers that no 
further clarification or change in 
calculating energy adjustment factors is 
needed. With respect to the second 
commenter’s concern, since distribution 
system loss calculations are routinely 
reported by distribution cooperatives on 
REA Form 7 at the end of each year, 

DOE accepts the suggestion that REA 
Forms 7 and 12 may be included as 
supporting documentation in the 
calculation of the energy adjustment 
factors. 

(c) Jointly-owned generating 
companies and generation and 
transmission (G&T) cooperatives. Two 
commenters addressed this issue. One 
commenter stated that because of its 
company’s legal and financial 
arrangement the fee calculation based 
on the proposed algorithms would lead 
to inequities to the owners of jointly 
owned generating companies. The 
commenter suggested amending the 
definition of Owners's Share of the plant 
(OS) to include “Sponsor company's 
fixed entitlement percentage of the 
plant's output.” DOE never intended 
that any inequity occur regarding jointly 
owned generating companies and has 
accepted the commenter’s suggestion 
and clarified the definition of OS 
accordingly. 

A second commenter stated that 
because of the G&T cooperatives’ legal 


and financial framework, member 
cooperatives should be allowed to 
include data on transmission losses as if 
they were owners. DOE has determined 
that those utilities that are joint owners 
of generating companies (and thereby 
own a portion of a nuclear unit) or who 
participate in a G&T cooperative will be 
allowed to offset net generation with 
appropriate energy losses for fee 
calculation purposes. DOE has modified 
the definition of OS accordingly. 

(d) Offsets and reporting 
inconsistencies for out-of-service units. 
Two commenters addressed this issue. 
The first commenter suggested that the 
final rule should allow station use for 
unit(s) out-of-service to be used to offset 
generation for a unit in-service 
regardless of whether or not the unit is 
collocated on the same site. 

Typically, a utility’s base load 
generation (e.g. nuclear) is used to 
power its out-of-service nuclear units. 
Rarely is this power purchased from 
another utility. If a utility has multiple 
nuclear units and one or more is 
generating electricity, some of this base 
load nuclear power is used to power the 
out-of-service unit. When the units share 
the same site,'meters usually quantify 
this usage. 

When a power line connects the 
operating unit with an off-site unit, and 
the power line is metered, again the 
usage is quantified. In both of these 
cases, DOE ha9 allowed and continues 
to allow the offset. 

This same issue was discussed in the 
previous final rulemaking on the 
Standard Contract (52 FR 35358 
September 18,1987). In that rulemaking, 
DOE did not adopt this recommendation 
stating. 

“• * * there is little assurance the nuclear 
electricity generated offsite will actually 
serve the load of a non-operating station 
because: (1) the contribution of nuclear 
generation to total system generation 
fluctuates from minute to minute according to 
customer demands and (2) the stations may 
be hundreds of miles apart. This situation 
would also differ significantly from that of a 
collocated multi-unit station where a direct 
relationship exists between nuclear 
generation and station use. If a direct line 
were to exist between non-collocated units, 
and if this line were metered, DOE would 
treat these units according to the collocated 
multi-unit assumption. If the commenter’s 
recommended methodology were adopted. 
DOE believes that the additional burden and 
cost of the data collection and verification 
effort that would be needed to maintain 
current confidence levels for fee calculations 
would outweigh any financial benefit to a 
particular utility.” 

DOE has received no information 
which refutes this analysis or warrants 
a change in the previous position. 


Therefore, DOE has not adopted the 
suggestion. 

The second commenter suggested that 
a calculational bias is introduced 
because station service load for stations 
out-of-service is not being fully 
accounted for on the FERC Form No. 1. 
Specifically, the commenter stated the 
FERC Form No. 1 treats non-running 
station service as a subtraction from 
‘Total Source Energy.’’ The commenter 
recommended two alternatives for 
addressing this concern. First, DOE 
could treat non-running station service 
as a company use which increases the 
Total Source Energy by an equal 
amount. Alternatively, DOE could allow 
a utility to subtract non-running station 
service from the gross electrical 
generation in the same manner as 
running station service. 

DOE acknowledges that variations in 
the reported data exist and that these 
variations (such as reporting non¬ 
running station service load as a 
subtraction from Total Source Energy) 
can create inequities for some utilities. 
DOE conducted an analysis using 
station service data submitted on the 
Annex A of appendix G, NWPA-830G 
forms over the past several years to 
quantify and evaluate the bias. For both 
single unit and multi-unit stations, the 
variations were not statistically 
significant. As stated in the NOPR (55 
FR 37153): 

“Since it is impossible because of the 
interconnected distribution system to 
determine precisely the nuclear electricity 
that has been generated and sold on a plant- 
specific basis, DOE has made several 
simplifying assumptions. These assumptions 
are required to support DOEs decision to 
develop a reasonable calculation 
methodology which: (1) Can be applied 
uniformly by each contract holder and (2) 
relies exclusively on existing data historically 
supplied to the Federal Government. While 
the proposed approach reflects tradeoffs in 
precision and may not fully accommodate all 
unique circumstances that exist in the 
industry, DOE believes that the benefit of a 
reduced administrative burden for both 
utilities and DOE far outweighs the benefits 
of more exact results from more complicated 
approaches * * * ." 

Therefore, the suggested change has 
not been adopted. 

(e) Offsets for pumped-storoge hydro 
facilities. Two commenters addressed 
the need for offsets for pumped-storage 
hydro facilities. One comment was 
made that the proposed methodology 
does not account for a pumped-storage 
hydro facility which uses nuclear base 
load electrical power to store the energy 
for subsequent use. The commenter 
stated that when nuclear power 
provides a significant portion of base 
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load power, an offset should be allowed 
for the pumping losses associated with 
operating the facility. 

When a utility’s base load generation 
is used to power pumped-storage hydro 
facilities, and a nuclear share of that 
electricity is used. DOE will allow the 
offset lor pumping losses under certain 
circumstances. If a power line connects 
the operating pumped storage unit with 
an off-site nuclear unit, and the power 
line is metered, the usage is considered 
to be quantified and DOE will allow an 
offset for the associated pumping losses. 

DOE will also allow such offsets if the 
proportion of nuclear generated 
electricity consumed by a pumped- 
storage hydro facility can be estimated 
and if the electricity losses associated 
with pumped storage facilities can be 
documented (e.g., based on routine and 
uniform records of district power data 
on contributions from different 
electricity sources). In such cases, a 
prorated nuclear share shall be allowed 
as an offset to gross electricity 
generation reported on the Annex A of 
appendix G, NWPA-830G form. The 
burden of demonstrating the validity of 
the offset will be on the utility. Specific 
methodologies for calculating these 
offsets must be approv ed by the 
Contracting Officer in advance. 

A second comment requested that the 
definition of the term Sales to ultimate 
Consumer Adjustment Factor (SCAF) be 
modified to exclude that net energy used 
for the pumped-storage hydro facility. 
The NOPR guidelines for the acceptance 
of an approach to determine electricity 
'‘generated and sold” included: 
Simplicity, data availability, and 
verifiability. Calculating rather than 
metering the nuclear electricity 
consumption by a pumped-storage 
facility as an offset to a nuclear unit’s 
gross electricity generation introduces 
problems associated with assumptions 
and verification. DOE believes that the 
type and range of assumptions which 
would need to be developed to 
adequately address the issue of 
calculating the nuclear share for all 
specific circumstances would not be 
consistent with these NOPR guidelines 
and would significantly expand the task 
of fee verification. Therefore, DOE has 
decided not to modify the definition of 
SCAF to include offsets to the gross 
electricity generation associated with 
pumped-storage losses. However. DOE 
will consider such offsets on a case-by¬ 
case basis as discussed in the preceding 
paragraph. 

2. Calculation Methodology 

(a) Adjustment of Fraction of Sales to 
ultimate Consumer (FSC) and Fraction 
of Sales for Resale (FSRJ in relation to 


National average Adjustment Factor 
(NAF). One commenter proposed that 
purchasers be allowed to set their FSC 
to 100% and the FSR to 0% so that the 
total system energy losses could be 
adjusted accordingly. The commenter is 
a utility with a SCAF less than the NAF, 
and the proposal would allow the utility 
to lower the fees of their bulk power 
purchasers. 

The NAF is calculated on a national 
basis, using aggregate data from all 
utilities generating electrical energy, in 
order to significantly decrease the 
information gathering and 
administrative burden on reporting 
utilities. This approach eliminates the 
requirement for collecting energy loss 
data from other companies to which the 
nuclear generated electricity is 
wholesaled. Calculating this term on a 
national level also decreases the burden 
on the validation of the calculations and 
the verification of fees. By using this 
approach, DOE recognized that some 
utilities might accrue an advantage, but 
DOE believes that the aggregate benefits 
outweigh isolated individual 
disadvantages. Therefore, DOE has not 
adopted the commenter’s suggestion. 

(b) Adjustment of SCAF, FSC and FSR 
in relation to mixed energy sales. A 
commenter suggested that the formula 
for SCAF as well as the formulas for 
FSC and FSR be revised because in the 
case of two utilities with equal system 
transmission and distribution losses, the 
utility with a mixture of retail and 
wholesale energy sales will have a 
higher value for Owner’s Energy 
Adjustment Factor (OEAF) than the 
utility with ell retail sales. The 
commenter stated that this situation 
arises because in the case of a utility 
with a mixture of retail and wholesale 
energy sales the reported losses under 
the rule would be biased toward a value 
with a higher content of transmission 
losses (e.g.. resale energy sold at the 
tieline) or even no losses (e.g„ resale 
energy sold at the busbar). 

This commenter suggested that in 
such situations, a fraction of the NAF be 
used to create an assumed value for the 
portion of underreported energy losses. 
Specifically, a calculation methodology 
was suggested that would be 
proportional to 50 percent of the 
national average for electricity not sold 
or roughly 3 percent. The proposed 
formula would adjust the calculated FSC 
upwards while adjusting the FSR 
downwards. The commenter suggested 
that this approach would provide a 
value more reflective of sales to the 
ultimate consumer. In the formula for 
SCAF. the total reported losses would 
be increased by the same amount that 
the Sales for Resale are decreased. 


DOE acknowledges that reporting 
energy losses as a portion of electricity 
sales might lead to variations in the 
reported data, and that these variations 
might create a minor calculational bias 
for some utilities. However, for DOE to 
allow a utility to modify the FSC and 
FSR by setting it proportional to the 
NAF would create a mere significant 
bias. In addition, the uniformity of the 
basic approach would be distorted by 
the implementation of this suggestion. 
Therefore, the commenter’s suggested 
calculation method has not been 
accepted. 

(c) Calculation of the NAF. One 
commenter recommended that the NAF 
be based upon last year’s data 
consistent with the individual utility’s 
adjustment factors. Another commenter 
suggested that DOE allow the SCAF to 
be set equal to the NAF when the 
majority of the sales are sales for resale 
and total system energy losses related to 
their sales transactions are included on 
Form EIA-861 under "Sales for Resale" 
and "Sales to Ultimate Consumers" 
(lines 1 and k), rather than as "Total 
Energy Losses" (line o). 

As previously stated, the NAF is 
calculated on a national basis using 
aggregated data from all utilities 
generating nuclear energy. If the NAF 
were set equal to the adjustment factor 
of an individual utility, the potential for 
an inequitable fee calculation would 
arise. For example, a utility with a high 
adjustment factor, which sells electricity 
to another utility with an adjustment 
factor approaching the industry average, 
would have to pay higher fees than 
would another utility with a low 
adjustment factor in the same situation. 
The uniformity of the basic approach 
would be distorted by the 
implementation of either of these 
suggestions. Therefore, the two 
suggested changes have not been 
implemented. 

(d) Use of decimal places and 
rounding. Five commenters stated that 
while the sample problems in the 
proposed rule use values expressed to 
four decimal places, there is nothing ?n 
the rule to preclude the use of two. 
three, five, or some other number of 
decimal places. A second question 
raised was when to round the decimal 
places (i.e., at what stage of the 
calculations). One other commenter 
suggested that, for consistency, it may 
be advantageous to specify the NAF to 
four decimal places instead of three as 
proposed in the NOPR. Another 
commenter stated that in order to avoid 
potential disputes and questions during 
DOE's data validation or audits, the 
final rule should specify the number of 
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decimal places to be used and when the 
values are to be rounded. 

According to E1A Standard 88-05-07 
(Standards Manual. Energy Information 
Administration. April 1989), "to round a 
number to n digits (decimal places); add 
one unit to the nth digit if the (n+l)st 
digit is 5 or larger, and keep the nth digit 
unchanged if the (n+l)st digit is less 
than 5." DOE has determined that the 
NAF should be specified to four decimal 
places to avoid an unnecessary increase 
in the burden of its calculation. The FSC, 
SCAF. Adjustment for Sales to ultimate 
Consumer (ASC), FSR, Adjustment for 
Sales for Resale (ASR), OEAF, OS. 
Weighted Energy Adjustment Factor 
(WEAF), and Total Energy Adjustment 
Factor (TEAF) should be computed to 
n f 1 digits, i.e., five decimal places, then 
rounded and reported to four decimal 
places. The Current Fee Due will have 
the same number of significant digits as 
the Gross Electricity, the Net Electricity, 
and the Electricity Generated and Sold. 

(e) Annual establishment of the NAF 
value. Two commenters recommended 
that the NAF definition be changed from 
a specific current value of .9400 to 
reflect a NAF that would be set by the 
Contracting Officer who then would 
notify purchasers of any changes. DOE 
has accepted this recommendation and 
after annual review, when a change is 
considered to be necessary, a formal 
notification will be issued by the 
Contracting Officer. Article I-13.k has 
been revised accordingly. For purposes 
of setting the initial value only, this 
Federal Register Notice will substitute 
for formal notification by the 
Contracting Officer and establishes 
.9400 a9 the value for NAF. 

(f) Definitional consistency of SCAF. 

A commenter pointed out that the term 
SCAF is defined in the NOPR as one 
minus the quotient of energy lost or not 
sold "divided by the total energy 
available for sale." The commenter 
suggested that this phrase should read 
"total energy available for disposition." 
DOE agrees and the suggested wording 
has been incorporated into the annex A 
of appendix G. NWPA-830G form 
instructions, 

(g) Exclusion of electricity sold for 
resale from the denominator in SCAF. 
Two commenters stated that the 
proposed calculation method did not 
deduct the portion of electricity sold for 
resale from the denominator in the 
equation for SCAF. One commenter 
stated that the "calculation of the SCAF 


a9 presently proposed by DOE 4 * * 
will not meet the Court’s fairness test 
nor DOE’s own equity test." 

DOE has determined that for a utility 
with a mixture of retail and wholesale 
energy sales the commenter is correct 
that the proposed calculation 
methodology would result in a bias to 
SCAF. Therefore, DOE has revised the 
calculation method. Using the references 
to the EIA Form-661 as an example. 


SCAF = 1 


line m ♦ line n ♦ Ime o 
line j 


is changed to: 
SCAF - 1 - 


line in «■ line n + line o 
line j - line I 


which deducts the portion of electricity 
sold for resale from the denominator. In 
the event that "line j—line 1" is zero, the 
value of SCAF will remain equal to one. 
Article I-13.g has been revised 
accordingly. 

(h) Owner's Share of the plant (OS). 
One commenter stated that in 
determining the OS multiplier for each 
owner, the methodology allows 
flexibility between the use of owner 
fraction and total sales fraction. DOE 
agrees with the commenter’s 
observation and has determined that 
either method i9 appropriate for use in 
the fee calculations. 

(i) Typographical error in the 
instructions for the calculation of the 
FSC and FSR. The annex A of appendix 
G, Form NWPA-630G of the proposed 
Standard Remittance Advice used the 
plural possessive term "years’" instead 
of the singular possessive "year’s" in 
calculating FSC and FSR. The final rule 
has been changed to "year’s." 

(j) Definition of Owners Energy 
Adjustment Factor (OEAF). One 
commenter stated that in the annex A of 
appendix G, Form NWPA-830G 
definitions, the OEAF is incorrectly 
defined as "the product of ASC and 
ASR" rather than "the sum of ASC and 
ASR." The commenter is correct and the 
final rule ha9 been changed accordingly. 

3. Supporting Documentation 

(a) Data required for DOE audits. Five 
commenters stated that the proposed 
requirement for routinely preparing and 
maintaining supporting documentation 
to support DOE’s fee verification 


process would be excessively 
burdensome. The recommendation was 
made that the utilities have the 
necessary information available and be 
able to explain any inconsistencies on 
an "as requested" basis or shortly prior 
to an audit. 

Since this recommendation is 
consistent with DOE’s intent, DOE 
accepts this suggestion and will require 
the comparison data to be available for 
all audits or reviews in order to explain 
any data differences. This supporting 
documentation includes but is not 
limited to: station diagrams showing 
meter locations; a table displaying and 
comparing the net electricity generated 
reported on (a) "Annex A of appendix 
G." Form NWPA-830G. (b) "Electric 
Power Monthly." Form E1A-759, (c) the 
Nuclear Regulatory Commission’s (NRC) 
Operating Data Report, (d) the NRC’s 
Average Daily Unit Power Level Report, 
and (e) Rural Electrification 
Administration (REA) Forms 7 and 12, if 
appropriate, and; annual data displaying 
and comparing the net electricity 
generated reported on the Annex A with 
the data reported on the "Annual Report 
of Major Electric Utilities. Licensees and 
Others," FERC Form No. 1. and with the 
data reported on the "Annual Electric 
Utility Report," Form EIA-861. This 
supporting documentation should 
include explanations of any 
inconsistencies among the data. 

(b) Changes in the referenced forms. 
Pour commenters stated that the FERC 
Form 1 is currently undergoing revisions 
through the rulemaking process. These 
commenters suggested that provisions 
be made in the final rule to 
accommodate any changes in reporting 
energy sources and disposition on the 
FERC Form No. 1 or Form EIA-861. 

On November 13,1990, the FERC 
Form No. 1 was formally modified (55 
FR 47311). DOE has determined that the 
changes adopted by FERC will not have 
a significant effect on the use of this 
data in the calculation of the energy 
adjustment factor. The FERC Form No. 1 
modification was limited, for purposes 
of this rulemaking, to the division of 
"Sales for Resale" into two separate 
categories: "Requirements Sales for 
Resale" and "Non-Requirements Sales 
for Resale" and the corresponding 
change in applicable line numbers 
referenced in the proposed rule. Table 2 
shows the specific line number changes 
for use in the TEAF calculation. 
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Table 2.— Specific Line Number Changes for Use in the TEAF Calculation 


Category 

Form EIA-861 schedule II No. 1 
question No. 8 

Previous FERC form No. 1 (12/87) 
page 401 

Revised FERC from (12/90) page 
401 

Total sources of energy .......... 

Sales to ultimate consumer* ... 

line j.... 

line 19 .... 

hne 20. 

line k. 

line 21. 

line 22. 

Sales for resale .......... 

line 1. 

line 22. 

line 23 + 24. 
line 25. 

Energy furnished w/o charge. 

line m.............. 

line 23. 

Energy used by the company. 

line n. 

line 25 ... 

line 26. 

Total energy losses ..... 

line o. 

lin* 3n 

line 27. 





4 Credit for Past Overpayments and 
Payment of Interest 

(a) Post overpayments. Three 
commenters requested guidance on the 
appropriate data to use for the 
appropriate period in computing past 
overpayments. 

The process of calculating and 
submitting annex A of appendix G, 


NWPA-830G forms whether ongoing or 
revised, involves determining the 
appropriate reference data to be used. 
The filing dates for each form are 
intended to establish which data 
submission is to be used. A changeover 
from one year’s data for the next year’s 
data will occur either May 1 or April 30 
of each year for the EIA-661 or FERC 


Form No. 1 respectively. Revisions of the 
annex A of appendix G. NWPA-830G 
submissions will use data appropriate to 
each respective calendar year. For 
example, for the following payment 
submissions, utilities may use the 
referenced Form EIA-861 or the FERC 
Form No. 1: 


Payment submission date 

EIA-861 filing date 

FERC form No. 1 filing date 

July 1983-Decemher 1983 . 

May 1, 1984 . 

April 30. 1984 

January 1984-December 1984.. 

May 1. 1985....-. 

April 30. 1985. 

January 1985-December 1985. 

May 1. 1986. . 

April 30. 1986. 

January 1936- December 1986. . 

May 1, 1987. 

April 30. 1987. 

January 1987-Decembec 1987. 

May i, 1988 .. . 

April 30. 1988. 

January 1988-December 1988. 

May 1,1989 .... 

April 30. 1989. 

January 1989-December 1989.. 

May 1. 1990... 

April 30. 1990. 

January 1990-December 1990 .......... 

May 1,1991. 

April 30. 1991. 

January 1991-April 1991...... 

May 1. 1991........... 

April 30. 1991. 

May 1991-Apnl 1992 ....... 

May 1. 1991... 

April 30. 1991. 

May 1992-April 1993. 

May 1, 1992. 

April 30. 1992. 




For each annex A of appendix G. 
NWPA-830G form previously submitted, 
contract holders should submit to the 
Contracting Officer a signed revision to 
the annex A of appendix G. NWPA- 
830G and appendix G, NWPA-830G 
with a summary sheet detailing the total 
refund (principal) requested. The 
revisions will be reviewed and verified 
by DOE prior to authorization of the 
refund of the overpayments. 

(b) Specification of NAF instead of 
calculation of SCAF. A commenter 
proposed that the NAF should be 
specified as the only value needed to 
offset historical net electrical generation 
for the ensuing reverification and refund 
process instead of each utility 
calculating a separate SCAF for each co- 
owner for each quarter over the history 
of payments made to the NWF. 

DOE believes that the specification of 
one value for ail SCAF for all utilities for 
ail historic submissions, while simple, 
would result in an inequitable sharing of 
the program costs for many utilities. 
Therefore, the commenters suggestion 
has not been implemented. DOE has 
determined, however, that in the 
r esubmission of the revised annex A of 
appendix G. NWPA-830G to specify the 


amounts of historical overpayments, the 
NAF value of .9400 should be used. 

(c) Payment of interest. Four 
commenters supported DOE efforts to 
obtain interest on past overpayments 
and two commenters disagreed with 
DOE's determination that congressional 
authorization is needed to pay interest 
on all overpayments. 

The issue of whether interest on the 
overpayments can be paid by DOE has 
been resolved by Congress. The Fiscal 
Year 1991 Energy and Water 
Development Appropriations Act (Pub. 
L. 101-514) authorized DOE to pay 
interest on overpayments pursuant to 
Consolidated Edison Company of New 
York Inc. v. DOE, 870 F.2d 694 (D.C. Cir. 
1989), "* * * at a rate to be determined 
by the Secretary of the Treasury and 
calculated from the date the amounts 
were deposited into the Nuclear Waste 
Fund.” 

C. Other Administrative Changes 

DOE has made several administiative 
changes to the appendix G, NWPA- 
830G and annex A of appendix G, 
NWPA-830G forms. 

First, pursuant to modified procedures 
required by the Office of Management 
and Budget (OMB), the statement of 


public reporting burden on the appendix 
G, NWPA-830G form has been 
expanded to include the estimate of 
reporting time per response and points 
of contact for comments on burden and 
information collection. 

Second, several clarifications have 
been made on the annex A of appendix 
G, NWPA-830G form: 

(1) Under section 4, columns for 
individual generating units have been 
added for accounting purposes; 

(2) Under section 4.2 and 4.3, the 
phrases "station total, 1 Mill/KWh” and 
”4.2 times $1.00” have been deleted to 
minimize redundancy; 

(3) Under section 2.4 of the 
Instructions, the phrase "as part of 
section 3” has been deleted from 
paragraphs C. and D. to minimize 
redundancy. 

(4) Under section 3.1 of the 
Instructions, the phrase "disposition to 
ultimate consumers" in the paragraph 
Sales to Consumer Adjustment Factor 
(SCAF) replaces "for sale by that 
owner." in response to comments. In the 
paragraph Owner’s Share (OS), the 
phrase "or the sponsor company’s fixed 
entitlement percentage of the Plant's 
output" has been added in response to 
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comments. A section defining NAF has 
been added for completeness. Under the 
paragraph Weighted Energy Adjustment 
Factor (WEAF), the word “times” has 
been added for clarity. 

(5) Under section 3.2 of the 
Instructions, the words “individual 
owners” have been added for 
clarification. 

(6) Under section 4.2 of the 
Instructions, to assure editorial 
consistency with the form, the sentence 
"Multiply the values in Item 4.1 by the 
'Unit' and 'Station Total' values in Item 
2.6 to calculate these values for the 
reporting station” has been changed to 
“Multiply values in Item 4.1 by the 'Unit' 
values in Item 2.6. Sum these values and 
enter in 'Station Total*." 

Third, minor editorial corrections 
have been made including: the 
correction of zip code numbers; the 
addition of OMB authorization numbers 
and expiration dates; the deletion of the 
word “disposal" in line 1.4 of annex A of 
appendix G, NWPA-830G; and 
references to forms in section 3.1 of 
annex A of appendix G, NWTA-830G 
Instructions have been re-ordered but 
not changed 


IV. Calculation Methodology and 
Sample Calculations 

A. Calculation Methodology 

DOE specifies that to calculate the 
amount of electricity generated and sold 
for a specific nuclear plant, the net 
electricity generated must be decreased 
by a factor to account for the amount of 
nuclear generation lost in transmission 
and distribution or otherwise not 
ultimately sold. This calculation is 
represented by the following formula: 

Electricity Generated and Sold = Net 
Electricity Generated XTotal Energy 
Adjustment Factor 

1. Net Electricity Generated 

This rule does not alter the basic 
methodology used to calculate “net 
electricity generated” as defined in the 
final rule published on September 18, 
1987 (i.e., “the gross electrical output 
produced by a civilian nuclear power 
reactor measured at the output terminals 
of the turbine generator, minus the 
normal onsite nuclear station service 
loads during the time electricity is being 
generated*’). The calculation of “net 
electricity generated” will now be used 
as an intermediate value in the 
determination of “electricity generated 
and sold." 


In calculating “net electricity 
generated” DOE has determined, 
however, that all onsite use can be 
deducted from the gross generation if 
the onsite use came from a nuclear 
power reactor and is not double counted 
in any other energy loss term of the 
calculation methodology provided 
below. This determination revokes DOE 
Contracting Officer's letter, dated 
February 1,1988, focusing on the 
deduction of service loads during 
startup testing. The calculated “net 
electricity generated” is to be recorded 
on the annex A of appendix G, NWPA- 
830G Remittance Advice form. 

2. Total Energy Adjustment Factor 

The Total Energy Adjustment Factor 
(TEAF) is the sum of all the Weighted 
Energy Adjustment Factors (WEAF) for 
each of a plant’s owners. The WEAF is 
derived by multiplying the Owner s 
Energy Adjustment Factor (OEAF) by 
the Owner’s Share of the plant (OS) (or 
share of metered sales). The OEAF is 
calculated by adding an owner’s 
adjustment for “sales to ultimate 
consumers” to an owner’s adjustment 
for “sales for resale.” The TEAF is 
represented by the following formula: 

BILUNG CODE MS0-01-M 
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where: 

A SC * Adjustment for Sales to ultimate 
Consumer 

FSC * Fraction of Sales to ultimate 
Consumer calculated as either: 


NO 

TEAF - £ WEAF, 

»-l 

where: 

WEAF - OEAF x OS 

- (ASC ♦ ASR)OS 

- [(FSC x SCAF) 

♦ (FSR x NAF)]OS 

where: 

TEAF * Total Energy Adjustment Factor 
NO * Number of Owners 
WEAF * Weighted Energy Adjustment 
Factor for each plant owner 
6S * Owner’s Share of the plant 

(station) or share of metered sales 
OEAF * Owner’s Energy Adjustment 
Factor 

ASC k Adjustment for Sales to ultimate 
Consumer 

ASR * Adjustment for Sales for Resale 
FSC = Fraction of Sales to ultimate 
Consumer 

SCAF * Sales to ultimate Consumer 
Adjustment Factor 

FSR * Fraction of Sales for Resale 
NAF = National average Adjustment 

Factor, currently defined as .9400 

In developing these adjustment factors, as 
detailed below, utilities will use the 
following information from Form EIA-861 
(Schedule 2, question 9) or the FERC Form 
No. 1 (page 401): 


Category 

Form 

EIA -861 

bne 

FERC 
Form 
No. 1 

Une 

Total sources of energy . 

j 

20 

Sales to ultimate consumer . 

k 

22 

Sales tor resale .. 

1 

23 ♦ 24 

Energy furnished w/o charge . 

m 

25 

Energy used by the company. 

n 

26 

Total energy losses. 

0 

27 


Form EIA-861 

line k 

line k ♦ line 1 

or 

FERC Form No. 1 
line 22 

line 22 ♦ (line 2i ♦ line 24) 

SCAF ^ Sales to ultimate Consumer 

Adjustment Factor, calculated as 
either: 

Form EIA-861 
, _ line m + line n ♦ line o 
line j - line 1 
or 

FERC Form No. 1 
, _ line 25 ♦ line 26 ♦ line 27 
line i6 - (line 2} « line 24) 

(b) Owner’s AdjusUnent for Sales for Resale 

The owner’s Adjustment for Sales for 
Resale (ASR) is the product of the owner’s 
Fraction of Sales for Resale (FSR) and the 
sales for resale National average Adjustment 
Factor (NAF), calculated as: 

ASR « FSR x NAF 

where: 

ASR = Adjustment for Sales For Resale 
FSR = Fraction of Sales For Resale, 
calculated as either: 

Form EIA-861 

line 1 

line k ♦ line I 

or 

FERC Form No. 1 

line 23 ♦ line 24 
hne 22 ♦ (line 23 ♦ line 24) 

NAF = National average Adjustment 

Factor, currently defined as .9400 


(a) Owner's Adjustment for Sales to the 
Ultimate Consumer 

The owner’s Adjustment for Sales to the 
ultimate Consumer (ASC) is the product of 
the owner’s Fraction of Sales to ultimate 
Consumer (FSC) and the owner’s Sales to 
ultimate Consumer Adjustment Factor 
(SCAF) calculated as follows: 

ASC « FSC x SCAF 


(c) Owner’s Share of the Plant 

The Owner's Share of the plant (OS) is 
based on either the fraction of plant 
ownership or the fraction of metered sales. 
The sum of all owner’s shares must equal 
1.00. For a nuclear station with more than 
one reactor and different ownerships for 
each reactor, a separate Annex A of 
Appendix G. NWPA-830G will be required 
for each reactor. 


B Sample Calculations 

Two sample calculations based on the 
final rule for adjusting net electricity 
generated are detailed below. 2 The first 
example illustrates a sample case for a 
tingle owner, while the second example 
details the TEAF calculation for a plant with 
multiple owners. 


Example 1—Single Owner 


Owner Date 


Owner’s share . 

1.0000 

26.167.838 MWh 
24.248.906 MWh 
582.437 MWh 

4,410 MWh 

40.045 MWh 
1.291.960 MWh 

Total sources of energy . 

Sales to ultimate consumer . 

Sales for resale . 

Energy furnished w/o charge .... 
Energy used by the company ... 
Total energy losses . 


Since the utility owns 100% of the net 
electricity generated, the Owner's Share of 
the plant (OS) (station) or share of metered 
sales is equal to 1.00, and the Total Energy 
Adjustment Factor (TEAF) is equal to the 
Weighted Energy Adjustment Factor 
(WEAF). Using the methodology developed 
above, the TEAF would be calculated as 
follows (expressed to five significant digits): 

OEAF • ASC ♦ ASR 
ASC • FSC jt SCAF 

FSC - _ 24.248,986 . 97554 

24.248.986 ♦ 582.437 

SCAF . , , 4,410«40,043» 1291,960 . ^ 
26,167.838-582.437 
ASC - 97654* 94777 - .92554 
ASR • FSR x NAF 

FSR - 582>437 • .02346 

24.248.986 ♦ 582.437 

NAF • 9400 

ASR • .02346*.9400 • 02205 
OEAF « ASC ♦ ASR « .92554 ♦ 02205 « .94758 
WEAF « OEAFxOS • .94758 1 1 00000 • 94758 
TEAF • WEAF • .94758 

Table 3 illustrates how the TEAF would 
be reported on the Annex A of Appendix G. 
NWTA-830G. The net electricity generated 
value would then be multiplied by the TEAF 
resulting in the amount of nuclear electricity 
generated and sold. 


^Totals in these examples may not add due to 
independent rounding. 
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Table 3.—Example of Reporting TEAF on Annex A for a Single Owner 



Adjustment for Sales to ultimate 
Consumer (ASC) 

Adjustment for Seles for Resale 
(ASR) 




Name(t) of owners 

Fraction of 
Sales to 
uAlmate 
Consumer 
(FSC) 

Sales to 
ultimate 
Consumer 
Adjustment 
Fector 
(SCAF) 

Fraction of 
Sales for 
Resale 

(FSR) 

National 

average 

Adjustment 

Fector 

(NAF) 

Owner's 

Energy 

Adjustment 

Fector 

(OEAF) 

Owner's 

Share 

(OS) 

W.lght.d 

Er»rgy 

Adjustment 

Fector 

(WEAF) 

Owner 

( .9765 X 

.0478 ) ♦ 

( .0235 x 

£400) - 

£476 X 

1.0000 • 

£476 


( X 

V, f f, » ♦ 

( * 

£400) . 

X 




( X 

1 ♦ 

( * x 

£400) • 

X 

• 



( I 

_ 1 ♦ 

( x 

£400) • 

X 



Total Energy Adjustment Factor 
(TEA F . I WEAF). 








Example 2—Multiple Owners 
Three utilities, A, B, and C, own 41.2%, 
41.0%, and 17.8% of a nuclear powerplanL 
respectively. As in Example 1, the WEAF 
must be calculated for each of the plant 
owners before the plant TEAF can be 
calculated. 


Ovner A Data 


Owner's share. 

.4120 

Tola! aouroes of energy . 

8.942.417 MWh 

Sales lo ul&mate consumer . 

6.650.363 MWh 

Sales for resale . 

1,700.699 MWh 

Energy furnished w/o charge .... 

0 MWh 

Energy used by the company .... 

22.560 MWh 

Tola' energy losses. 

566.776 MWh 


OEAF • ASC ♦ ASR 
ASC • FSC x SCAF 

FSC • 6,441,439 • .71108 

6.441.439 ♦2,617.181 

SCAF.. - 0*n.m.34U71 
9.611A02-2,617.181 
ASC ■ .711081.92094 . .65487 
ASR • FSR i NAF 

FSR • 2 613181 • .28892 

6.441.439 ♦2.617.181 

NAF • .9400 

ASR • .288921.9400 . .27158 
OEAF • ASC ♦ ASR • .65487 ♦.27158 . .92645 
WEAF • OEAFiOS • .926451.41000 • .37984 


In the above example, the TEAF for this 
station is the sum of each owner's WEAF, 
calculated as: 


Owner 

WEAF 

A . 

08017 

07084 

16870 

“55BTT 

8 . 

c . 

TEAF. 



Table 4 illustrates how the TEAF would 
be reported on the revised Annex A of 
Appendix G. NWPA-830G. The net 
electricity generated value would then be 
multiplied by the TEAF resulting in the 
amount of nuclear electricity generated and 
sold. 


OEAF - ASC ♦ ASR 
ASC - FSC x SCAF 

FSC - _ 6 ' 650,363 . .79635 

6.650.363 ♦1.700,699 

SCAF • 1 - 0♦ 22.5S0♦ 568.776 v 9^34 
8.942.417 -1.700.699 

ASC • .?9635j. 91834 • .73132 
ASR . FSR x NAF 

FSR • _ 1700.699 . ^ 

6.650.363 ♦ 1.700,699 
NAF • .9400 

ASR ■ 20365 x 9400 • .19143 
OEAF • ASC ♦ ASR • .73132♦.19143 • .92275 
WEAF • OEAFiOS • .92275x 41200 - .38017 


Owner B Data 


Owner s share. 

.4100 

9.611.602 MWh 
6.441.439 MWh 
2.617.181 MWh 

0 MWh 

11.111 MWh 
541.871 MWh 

Total aouroes of energy . 

Sales to ultimate consumer . 

Sales for resale. 

Energy furnished w/o charge .... 
Energy used by the company.... 
Total ene'gv losses. 


Owner C Data 


Owner's share. 

.1780 

Total aouroes of energy . 

2204.391 MWh 

Sales id ultimate consumer . 

2.068231 MWh 

Sales for resale. 

22.288 MWh 

Energy fumrshed w/o charge .... 

0 MWh 

Energy used by the company.... 

414 MWh 

Total energy losses. 

113.458 MWh 


OEAF • ASC ♦ ASR 
ASC • FSC x SCAF 

FSC • 2,068,231 • .98934 

2.068,231 ♦ 22288 

SCAF - I - 0 *414 ♦ 113.458 . M?g2 
2204291 -22288 
ASC • .98934*.94782 - .93772 
ASR • FSR x NAF 

FSR • 22,2 * 8 • .01066 

2.068,231 ♦ 22288 

NAF • .9400 

ASR • .01066* 9400 • .01002 
OEAF • ASC ♦ ASR • .93771 ♦.01002 • .94782 
WEAF • OEAFiOS • .94782i.17800 • .16870 


billing code 64so-oi-c 
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Table 4.—Example of Reporting TEAF on Annex A for Multiple Owners 


Name(s) of owners 


Adjustment for Sales to ultimate Adjustment for Sales for Resale 
Consumer (ASC) (ASR) 


Fraction of 
Sates to 
ultimate 
Consumer 
(FSC) 


Sales to 
ultimate 
Consumer 
Adjustment 
Factor 
(SCAF) 


Fraction of 
Sales for 
Resale 
(FSR) 


National 
average 
Adjustment 
Factor 
(NA f) 


Owner's 

Energy 

Adjustment 

Factor 

(OEAF) 


Owner's 
Share (OS) 


Weighted 

Energy 

Adjustment 

Factor 

(WEAF) 


Owner A 

(.7963 

X 

.9183) 

+ 

(.2037 

X 

.9400) 


.9228 

X 

.4120 

«* 

3902 

Owner B 

(.7111 

X 

8209) 

+ 

(.2889 

X 

.9400) 

as 

.9265 

X 

.4100 

= 

.3798 

Owner C 

(.9893 

X 

.9478) 

+ 

(.0107 

X 

.9400) 

= 

.9478 

X 

.1780 

= 

.1687 


( 

x 

) 

+ 

| _ 

x 

9400) 



x 





(- 

X 

-) 

+ 

(_ 

X 

.9400) 

= 


X 


S 



Total Energy Adjustment Factor 

(TEAF = I WEAF) _______________ .9287 


V. Final Rule 

The purpose of this final rule is to 
amend the Standard Contract consistent 
with the court ruling that the ongoing fee 
should be based on nuclear electricity 
generated and sold. Electricity which 19 
generated and intended for sale, as 
metered at the station busbar, will be 
adjusted for losses prior to ultimate sale, 
hereafter referred to as “electricity 
generated and sold." 

The following is a summary of the 
changes which have been made to the 
Standard Contract (10 CFR Part 961) 
necessary to implement the payment of 
the ongoing fee based on electricity 
generated and sold: 

Article I—Definitions—Remove the 
definition of “net kilowatt hours 
generated” and add a new definition of 
“electricity (kilowatt hours) generated 
and sold.” 

Article VlII-A.l—Fees—Remove the 
term “net kilowatt hours generated” and 
add in its place the term “electricity 
generated and sold.” 

Article VUI-B.l—Payment—Remove 
the term “net electricity generated” and 
add in its place the term “electricity 
generated and sold.” 

Appendix G—Standard Remittance 
Advice for Payment of Fees—The annex 
A of appendix G, NWPA-830G form 
currently used by utilities has been 
revised to reflect payment based on 
electricity generated and sold. Also, 
section 4 of the annex A of appendix G, 
NWPA-830G has been modified slightly 
in order to accommodate existing 
accounting procedures, which track 
payments by specific nuclear units 
rather than the station as a whole. The 
annex A of appendix G, NWPA-830G 
form instructions have also been 
changed to reflect the proposed 
calculation procedures for identifying 
net generation for fee calculation 
purposes, for identifying and calculating 
the energy adjustment factors, and for 
reporting electricity generated and sold. 


The revised annex A of appendix G. 
NWPA-630G form and instructions are 
appended to this final rule. 

VI. Procedural Requirements 

A. Executive Order No. 12291 

Under Executive Order No. 12291, 
agencies are required to determine 
whether proposed rules are major rules 
as defined in the Order. DOE has 
reviewed this proposed rule and has 
determined that it is not a major rule 
because: It will not have an annual 
effect on the economy of $100 million or 
more; it will not result in a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; and it 
will not have any significantly adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises. This notice was 
submitted to the Office of Management 
and Budget (OMB) for review under 
Executive Order 12291. OMB has 
completed its review. 

B. Executive Order No. 12612 

Under Executive Order No. 12612, 
agencies are required to ensure 
adequate consideration and respect for 
the institutional interests of States and 
their subdivisions when an agency is 
formulating or implementing proposed 
policies that have federalism 
implications. DOE has reviewed this 
final rule and has determined that the 
rule is unlikely to have a substantial 
direct effect on the States, the 
relationship between the States and 
Federal Government, or distribution of 
the power and responsibilities among 
various levels of government. 

C. Regulatory Flexibility Act 

In accordance with section 605(b) of 
the Regulatory Flexibility Act, 5 U.S.C. 


601, etseq. t DOE finds that sections 603 
and 604 of that Act do not apply to this 
rule because it will not have a 
significant economic impact on a 
substantial number of small entities. 

This finding is based on the fact that the 
parties to the contract who are owners 
and generators of spent nuclear fuel or 
high-level radioactive waste, are not 
small entities. 

D. National Environmental Policy Act 

In accordance with the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq.), execution of 
amendments to the Standard Contract in 
this rulemaking will not result in any 
activities which could cause 
environmental impacts. Therefore, this 
rulemaking is not a proposal for a major 
Federal action significantly affecting the 
quality of the human environment. 
Accordingly, preparation of either an 
environmental assessment or an 
environmental impact statement is not 
required. 

E. Paperwork Reduction Act 

Information collection requirements 
contained in this Final Rule have been 
approved by the Office of Management 
and Budget (OMB) under the provisions 
of the Paperwork Reduction Act of 1980 
(Pub. L 95-511) and assigned control 
number 1901-0260. This Final Rule does 
not substantively alter or materially 
modify the information collection 
requirements set forth in the Notice of 
Proposed Rulemaking as approved by 
OMB. Therefore, further review by OMB 
is not necessary (see 5 CFR 1320.13(f) 
and (g)). Comments on the information 
collection requirements of this rule 
should be submitted both to DOE 
address noted above and to the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503, Attention: 

Ronald Minsk. 
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List of Subjects in 10 CFR Part 961 

Government contracts, Nuclear 
materials.. Nuclear powerplants and 
reactors, Radiation protection, Waste 
treatment and disposal. 

In consideration of the foregoing, part 
961, chapter III of title 10, Code of 
Federal Regulations is amended as set 
forth below. 

Berton J. Roth, 

Acting Director, Office of Procurement, 
Assistance and Program Management. 

PART 961—STANDARD CONTRACT 
FOR DISPOSAL OF SPENT NUCLEAR 
FUEL AND/OR HIGH-LEVEL 
RADIOACTIVE WASTE 

1. The authority citation for part 961 
continues to read as follows: 

Authority: Sec. 644, Pub. L. 95-91, 91 Stat. 
599 (42 U.S.C. 7254) and sec. 302, Pub. L. 97- 
425, 98 Stat. 2257 (42 U.S.C. 10222). 

2. The Standard Contract in § 961.11 is 
amended by revising Article I. 
paragraph 13, and Articles VIII-A.l, and 
B.l, and appendix G to the Contract, 
including annex A to appendix G as set 
forth below. Annex B to appendix G 
remains unchanged. 

§ 961.11 Text of the contract. 


Article I — Definitions 
***** 

13. The term electricity (kilowatt hours) 
generated and sold means gross electrical 
output produced by a civilian nuclear power 
reactor measured at the output terminals of 
the turbine generator minus the normal onsite 
nuclear station service loads during the time 
electricity is being generated multiplied by 
the total energy adjustment factor. For 
purposes of this provision, the following 
definition shall apply: 

a. The term Total Energy Adjustment 
Factor (TEAF) means the sum of individual 
owners’ weighted energy adjustment factors. 

b. The term Weighted Energy Adjustment 
Factor (WEAF) means the product of an 
owner’s energy adjustment factor times the 
owner’s share of the plant. 

c. The term Owner's Energy Adjustment 
Factor (OEAF) means the sum of the 


individual owner’s adjustment for sales to 
ultimate consumers and adjustment for sales 
for resale. 

d. The term Owner's Share of the plant 
(OS) means the owner’s fraction of metered 
electricity sales, the owner’s fraction of plant 
ownership, or the sponsor company’s fixed 
entitlement percentage of the plant’s output. 
This definition includes joint owners of 
generating companies or participants in a 
generation and transmission cooperative. 

e. The term Adjustment for Sales to 
ultimate Consumer (ASC) means the owner s 
fraction of sales to the ultimate consumer 
multiplied by the owner’s sales to ultimate 
consumer adjustment factor, 

f. The term Fraction of Sales to ultimate 
Consumer (FSC) means the owner’s 
fractional quantity of electricity sold to the 
ultimate consumer relative to the total of 
electricity ssies (sales to ultimate consumers 
plus the sales for resale). 

g. The term Sales to ultimate Consumer 
Adjustment Factor (SCAF) means one minus 
the quotient of all electricity lost or otherwise 
not sold for each owner divided by the total 
electricity available for disposition to 
ultimate consumers. Electricity lost or 
otherwise not sold includes: 

(1) Energy furnished without charge: 

(2) Energy used by the company; 

(3) Transmission losses; 

(4) Distribution losses; and 

(5) Other unaccounted losses as reported to 
the Federal Government “Annual Report of 
Major Electric Utilities, Licensees and 
Others." Federal Energy Regulatory 
Commission (FERC) Form No.l; Rural 
Electrification Administration (REA) Forms 7 
and 11 if appropriate; or the "Annual Electric 
Utility Report," Energy Information 
Administration (ELA) Form EIA-801. 

h. The term Total Electricity A voitable for 
Disposition to Ultimate Consumers means 
the reporting year's total of all of a utility’s 
electricity supply which is available for 
disposition, expressed in kilowatt hours, and 
is equal to the sum of the energy sources 
minus the electricity sold for resale by the 
utility. 

1. The term Adjustment for Sales for Resale 
(ASR) means the owner’s fraction of sales for 
resale multiplied by the national average 
adjustment factor. 

j. The term Fraction of Sales for Resale 
(FSR) means the owner's fractional quantity 
of electricity sold for resale by the utility 
relative to the total of electricity sales. 


k. The term National Average Adjustment 
Factor (NAF) means the ratio of the national 
total of electricity sold to the national total of 
electricity available for disposition, based on 
the most recent 3 years of national data 
provided to the Federal Government, and will 
be set by the Contracting Officer. This term 
will be evaluated annually and revised in 
increments of .005. 

l. Pumped storage losses. If the proportion 
of nuclear generated electricity consumed by 
a pumped-storage hydro facility can be 
measured or estimated and if the electricity 
losses associated with pumped storage 
facilities can be documented (e.g. based on 
routine and uniform records of district power 
data on contributions from different 
electricity sources), a prorated nuclear share 
shall be allowed as an offset to gross 
electricity generation reported on the annex 
A of appendix G, NWPA-830G form Specific: 
methodologies for calculating these offsets 
must be approved by the Contracting Officer 
in advance. 

Instructions to annex A of appendix G. 
NWPA-830G provide the necessary 
information to calculate the energy 
adjustment factors. 

• • * * * 

Article VIII—Fees and Terms of Payment 

A. Fees 

1 . Effective April 7,1983. Purchaser shall be 
charged a fee in the amount of 1.0 mill per 
kilowatt hour (lM/kWh) electricity generated 
and sold. 

***** 

B. Payment 

1 . For electricity generated and sold by the 
Purchaser’s civilian nuclear power reactorfs) 
on or after April 7,1983, fees shall be paid 
quarterly by the Purchaser and must be 
received by DOE not later than the close of 
the last business day of the month following 
the end of each assigned 3-month period. The 
first payment shall be due on July 31.1983. for 
the period April 7.1983, to June 30,1983. (Add 
as applicable: A one-time adjustment period 

payment shall be due on_, for the 

period_to_,) The 

assigned 3-month period, for purposes of 
payment and reporting of electricity 

generated and sold shall begin_. 

***** 

BILLING CODE S450-01-M 
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NWPA-830G 


US. DEPARTMENT OF ENERGY 

German sawn. MO 2087S 


OMB No.: 1901-0260 
Expires- 11/30/93 


Appendix G - Standard Remittance Advice for Payment of Fees 


' ** —ta r * « wH. ■ti r Mln r, > .«>» 4— wa X wNtfl Dipovwi « f 

X«mM Of *KM VT'i Coin Si—C or*—* «w I ot Sp—M >kKlM FuM ^ Lav* I 

Of Uto wilW •• WWO I W *>*40 *our* pw <•%*»** »rV)'4| r» *»• H» .WHO— 
w*« 00 — » —o » 0 f — a m to » >— Mimo » o*-o 1 ^— Of r»» **><• 

fo SO 0C idS&S ««.4 r> Wo ."XOco of —»y—n- — Ipy oto, *-< 


o : L— *7 O t—• Nng Mo t to tor « «• — —— -a—i* T —•« 


CO—ff T —•> r<« — v«o<]r- p>aw 4 *« —oy low* — N»u 

wtw—aton too *ta— fatto «w*vctan* *ue*e r, 


1 ,Q IDEN T IFICATION INFORMATION 

1 1 Purchaser Information 

(a) Name_ 


1 3 Standard Contract Identification Number 


(b) Address 


(c) City. State A Zip Code 
1 2 Contact Person 

(a) Name_ 


1 4 Penod Covered by tfus Remittance Adcico 
(a) From_ to 

tMoreh/OAr/V**) 


(b) Date of this Payment 


(h) Telephone (Include Area Code) 


tMorifvt>*y/V«*0 

lUof«rw‘0ajr.><Mi) 


2 0 SPENT NUCLEARFUEL(SNF) FEE __ 

2 t Number of Reactors Covered 

2 2 Total Purchaser Obligation as of April 7,1983 $ _ 26 Option Chosen 


2 3 Date of First Payment 


Month 

Day 

Year 

i 

i 

i 


2 4 10-Year Treasury Note Rate as of the Date of 

First Payment--►_% 

2.5 Unpaid Balance Prior to this Payment $ _ 


2.7 Fee Date 

(a) Principal_ 

(b) Interest_ 

(c) Total Spent Nuclear Fuel Fee 
Transmitted with this Payment 

$ 


3 .0 FE E FO R ELECT RICITY GENERATED AND SOLD ( MILLS PER tOLOWATT HOUR, M/KWh) _ 

3 1 Number of Reactors Covered_ 3 4 Total Fee tor Electricity Generated and Sold 

3.2 Total Electricity Generated and Sold (Megawatt hours) (M/WWh) Transmitted with this Payment 

(Sum of line 4 2 from ail Annev A s) _ $ _ 

3.3 Current Fee Rate _ (M/kWh) 


4 0 UNDERPAYMENTtATE PAYMENT (As notified by POE) 


I fp« & Pa**n«« 

fat 

0a«« of 

NotrfcAOft 
<MonWWO»*v«arl 

DOS 

Nw'ttjar 

« 

<* Paym-M 
Tf«n*m«ial 

(UofUMDiy/V^j 

tniafoc* 

P**7 

!•> 

Amount 

<0 

4 1 SNF Underpayment 






4 2 Electrify Generation Lale Payment 





4 3 TOTAL UNDERPAYMENT 


V 



4 4 SNF Late Payment 





4 5 Electricity Generation Late Payment 




4 6 TOTAL LATE PAYMENT 


-r 


5.0 OTHER CREDITS CLAIMED (Attach Explanation) 

Enter the Total Amount Claimed for Alt Credits 


6 0 TOTAL REMITTANCE 

6 t Total Spent Nuclear Fuel Fee Transmitted (from 2 7(c)) $ 

6 2 Total Fee for Electricity Generated and Sold (from 3 4) $ 

6 3 Total Underpayment (from 4 3(f)) $ 

6 4 Total Late Payment (from 4 6(f)) $ 

6 5 Total Credits (from 5 0) $ 


6 6 TOTAL REMITTANCE (Sum of 6 1 through 6 4 minus 6.5) 


7.0 CERTIFICATION 


1 certify that the Total Remittance is true and accurate to the best of my knowledge. 


Name Date 

Signature 

TITLE 18 USC 1001 makes it » srime for any person to knowingly and willfully make to any department or agency of the United States any false, 
fictitious, or fraudulent statements as to any matter within its jurisdiction. 


Cooy 0*!'<xjioo oor Cortfoaer. Carvi**. DOGOCNWM. Pmfc.0O€ tiA. Goidervod. Uidfy Coc* 


•GPO: 13>12 2 
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DEPARTMENT OF ENERGY 
Germantown, MD 20875 


APPENDIX G 


STANDARD REMITTANCE 


ADVICE FOR PAYMENT OF FEES 


General In formation 
1. Purpose 

Standard Remittance Advice (RA) form is designed to serve as the source document lor entries into fro Department's eocounung record* to iransmri da’a from 
Purchaser* concerning payment o! their contribution to the Nuclear Waste Fund. 


2 . 


3. 


5. 


6 


Who Shall Submit 

The RA must be submitted by Purchasers who signed the Standard Contract for Disposal of Spent Nuclear Fuel andx* High level Radioactive Waste Submit 
Copy 1 . 2. and 3 to DOC. Office of the Controller, Special Accounts and Payton Division and retain Copy 4 . 

Where to Submit « 

Purchasers ahaH forward completed RA lo. 

U S. Department of Energy 
Office of the Controller 

Special Accounts and Payroll Division (C-216 GTN) 

Bo* 500 

German town, MO 20875D500 

Request tor further information, additional toims. and instructions may be directed in writing to the address above or by telephone to (301) 353-4014. 

When to Submit 

For electricity generated on or after 4 7 83 fees shall be paid quarteify by the Purchaser and must be received by DOE not later town the close of toe last 
business day of the month following the end of each assigned three month period. Payment is by electronic wire Pansier only. 

Sanctions 

The timely submission of RA by a Purchaser is mandatory Failure file may result in late penalty fees as provided by Ante* Vflt C of (he Contract tor 
Disposal of Spent Nuclear Fuel and/or High level Radioactive Waste. 


Provisions Regarding the Confidentiality of Information 

The information contained in these forms may be (i) information which is exempt from disclosure to the public under the exemption tor trade suae is and 
confidential commercial ^formation specified m the Freedom of Informs ton Act of 5 USC 522(b)(4kFOIA) or (h) prohibited from public release by 18 USC 1905. 
However, before a determination can be made that particular information is within the coverage of either of these statutory provision*, toe person lubrmiung (ho 
information must make a showing satisfactory id the Department concerning its confidential nature 


Therefore, respondents should state briefly and specifically (on an element by-eiement basis if possible). In a letter accompanying submission of the form why 
they consider the xi formation concerned to be a trad* secret or other proprietary m forma Don, whether such information is cus to manly treated as confidential 
# information by their companies and the industry, and toe lyoe of competitive hardship that would result from <hsctoso*s of the information, to accordance with the 
provisions of 10 CFR 1004.11 ol DOE'S FOIA regulation*, 0CE w4l determine whether any information submitted should be withheld from public dtsdoaure 


If DOE receives a response and does not receive a request, with substantive Justification, that the information submitted should not be released to the public 
DOE may assume that the respondent does not object to disclosure to toe public of any information submitted on toe form. 


A new written Justification need not be submitted each time the NWPA 830G is submitted if; 

a views concerning information items identified as privileged or confidential have not changed and 
b a written justification setting forth respondents view* in tors regard was previously submitted. 

to accordance with toe cited siaiuies and other applicable authority. toe information must be made available upon request, to the Congress or any committee of 
Congress, the General Accounting Office. and other federal agencies authorised by law to receive such information. 


INSTRUCTIONS FOR COMPLETING STANDARD REMITTANCE 
ADVICE FOR PAYMENT OF FEES 


Section 1 0 

1.1 

1.2 

1.3 

1.4 


Identification Information 

Name of Purchaser as it appears on the Stafford Contract, the mailing address, state, and ? p code 
Name and telephone number of person responsible lor ihe completion of tfxs form 
Standard Contract identification number as assigned by DOE. 

Period covered by tms adv.ee and date of this payment Any period different from the assigned three mor.m period should bo explained on a sep3Mte 
attachment. 


Section 2 0 

2.1 

2.2 

23 

2.4 

2.5 
26 
2.7 


Spool Ntxioar Fuel (SNF) fee 

Enter the number ol re act o*s lor which the Purchaser had irradiated fuel as of midnight between 6/7 Apul 1983 (equal to die number ol Anne* 0 I o*ms 
attached). 

Total amouni owed to the Nuclear Waste Fund tor spent fuel used to generate electricity prior to Apnl 7, 1983 (See Anne* 0 for calculation) 

Self explanatory. 

Ten year Treasury Note rate on the date the payment is made, to be used if payments are bong made using toe 40 quarter option or if lump sum 
payment is made after Jure 30. 1985. 

Unpa d balance before this payment is made 

Enter the payment option n. 2. or 3) chosen. The selection of payment option must be made within two years of Standard Contract execution 
Total payment of fee when this advice represents. Show principal, interest, and total. 


Section 3.0 

3.1 

3.2 

33 

34 


Fee for Electricity Generated and Sold (M/kWh) 

Enter toe number of reactors too Purchaser is reporting on during tots reporting period 

Enter total electricity generated 3nd sold during toe reporting period from a4 reactors being reported Tins »s the sum of Station Total figures of fine 4 ? 
from an Annex A forms attached, expressed *n megawatt hours 

Current Fee Rate as prov»oed by DOE (initially 1.0 MrtWh which Is equal to 1.0 $/MWh). 

Total Fee for Electricity Generated and Sold JArtiWh) represented by this advice. 


Section 4.0 UnderpaymenUlate payment (as notified by DOC) 
4.1 - 4 6 Sell Explanatory. 


Section 5.0 Other Credits Claimed 

Represents all items for which a Purchaser may receive credit, as specified in the Standard Contract 

Section 6.0 Total Remittance 

6.1 - 6.6 This section is a summary of toe payments made in the previously mentioned categories wHh this lemqtance. 

Sect on 7.0 Certification 

Enter the name and title of toe individual your company has designated lo certify the accuracy of the data $*gn toe •Certification - block and enter the 
current dale. 
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U.S. Department ol Energy AMMCY A TO APPFNDIX fi OMBNo. 1901-0260 

Energy Information Administration rAlllit-A M 1 v nriLllUlA va (Expires 11/30/93) 

Form nwpa 83oG Standard Remittance Advice for Payment of Fees 

Section 1. Identification Information: Please first read the Instructions on the back. 

1.1 Purchaser Information: 

ill Kjame' 

1.3 Station Name: 

11? Address — 

1.4 Standard Contract Identification 

1 13 Attention 

1 1 A r.ity- 

N 

1.5 Pi 

U 

umber: 

1.15 Stale: 1.16 Zip: 

1.17 Utility ID Number: — — 

1.2 Contact Person: 

1 91 WamP' _ _ _ v 

»rlod Covered (MM/DD/YY): 

51 From: II To: 1 1 

1 OO Tlllo- 


1.23 Phone No.:( )( ) Ext.: 

1 .52 Date of This Submission: / i 

Section 2. Net Electricity Generated Calculation 

Item 

Unit 1 

Unit 2 

Unit 3 

Station Total* 

2.1 Unit ID Code: 





2.2 Gross Thermal Enerav Generated (MWh): 





2.3 Gross ElectrlcHv Generated (MWh): 





2.4 Nuclear Station Use While At Least One 
Nuclear Unit Is In Service** (MWh): 





2.5 Nuclear Station Use While All Nuclear 

Units Are Out Of Service** (MWh): 





2.6 Net Electricity Generated (MWh) 

(item 2.3 minus Item 2.4): 





2.7 Footnote (If any): 


'For a nuclear station with more than one reactor and different ownerships lor each reactor, a separate Annex A will be required. 

"Utilities unable to meter individual unit use shall report estimated unit use and shall explain in a footnote how toe unit data were estimated. 


Section 3. Total Enorgy Adjustment Factor Calculation 


3.1 Weighted Energy Adjustment 
Factor Calculation 


Name of Nuclear 
Station Owner(s) 


Adj. for Sales to 

Adjustment for 




ultimate Consumer 

Sales for Resale 




(ASC) 

(ASR) 




Fraction 

Sales to 

Fraction 

National 

Owner's 

Owner’s 

Weighted 

of Sales 

ultimata 

of Sales 

average 

Energy 

Share 

Energy 

to utt. 

Consumer 

for 

Adj. 

Adj. 


Adj. 

Consumer 

Ad). Factor 

Resale 

Factor 

Factor 


Factor 

(FSC) 

(SCAF) 

(FSR) 

(NAF) 

(OEAF) 

(OS) 

(WEAF) 


)»( 


>♦( • 


± = 


1±JL 


±= 


l±l 


JjL 


>♦( 


)♦( • 




)♦( 




>♦( • 


L= 


)♦( ' 


L= 


JLCL 


)♦( • 


1 *. 


JLL 


)♦( 


12 . 


)♦( 


) = 


3.2 Total Energy Adjustment Factor (TEAF = £ WEAF) 


Section 4. Fee Calculation tor Electricity Generated and Sold 


Item 


Unit 1 


Unit 2 


Unit 3 


Station Total' 


4.1 Total Energy Adjustment Factor 
(Enter value from 3.2 above): 


4.2 Electricity Generated and Sold 

(Hems in 4.1 times Items in 2.6): 


Current Fee Rate (Dollars): 


$1,00/MWh 


$1.00/MWh 


$1,00/MWh 


$1,00/MWh 


4.3 Current Fee Due (Dollars): 

(Transfer Station Total to line 3.4 ol Appendix G) 

dopy Distribution White. DOfc-Controller; Canary. dOfc-OCHWM. 


Pink. ME 


LIA, Gokk.Yirod, utility dopy 
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U S. Department of Energy Annex A to Appendix G 

Energy Information Administration — 

Form NWPA-630G Standard Remittance Advice for Payment of Fees 


OMBNo 19010260 
(Expires 11/30/93) 


Annex A Instructions 


OL General Information 

0-1 Purpose: To report the calculations of foes doe the Department 
of Energy's Nudear Waste Fund. 

02 Please read aH instructions before completing this form. 

0.3 Complete a separate Annex A for each nuclear station. For 
a nudear station that has different ownership arrangements tor more 
than one reactor, a separata Annex A will be required for each reactor 

04 Submit Annex A Quarterly with Appendix G. 

05 Where lo submit: 


U S DOE. Office of the Controter 
Special Accounts A Payroll Division 
(C-216GTN), Box 500 
Germantown. MD 20875-0600 


Section 1. Identification Information: (Self explanatory) 
Section 2. Net Electricity Generated Calculation 
2.1 Unit ID Code: Enter the Reactor Unit Identification (ID) Code 
as assigned by DOE. lor each reactor in the station. 

22 Gross Thermal Energy Generated (MWh): Utility shall report 
the thermal output of the nudear steam supply system dunng the gross 
hours of tee reporting period. 

23 Gross Electricity Generated (MWh): Utility shall report this 
amount lor each unit in tee appropriate column, and tee total in the 
column labeled ‘Station Total" This amount is measured at tee output 
terminals of the generator during tee reporting period 

2.4 Nuclear Station Use While At Least One Nudear Unit Is In 
Service (MWh): Utility shall report this amount for each unit m the 
appropriate column, and tee total in tee column called “Station Total * 
The utility is to report consumption of etoctnaty by tee nuclei portion of 
the station dunng days in which at least one of the Staton's nude«* units 
was on-line and producing electricity. A utility unable to meter an 
individual unit shall report tee estimated unit use, and shall explain in 
item 2 7 how the unit data were estimated Note that: 

A. Dunng days *1 which nuclear station use exceeds nudear 
station generation, tee utility shall treat all resulting negative values as 
zero lor fee calculation purposes 

B A utility that has multiple nudear umts at one station: 

• when at least 1 nudear unit is operating and when 
generation from that unit exceeds the nuclear station s use, the utility 
may assume that the operating unit is supplying electricity for nudear 
station use whether or no! tec electricity has been metered separately or 
the units terminate to a common ctoctncal busbar, and 

• shail report under item 2 5 any electricity use by the 
nudear portion of the station dunng tee days in which all nudear units at 
the station were out of sotvioe simultaneously 

C. A utility that has a metered transmission line connecting an 
off station nudear reactor with another nudear station may treat the off 
station plant as part of this station for foe calculation purposes if it s not 
double counted. 

D. Utility may deduct small quantities of unmetered non nudear 
electricity generation included in “Gross Electricity Generated. - 
provided teat it is identified and explained m item 2 7. 

E A utility may deduct nudear electricity generation which is not 
sold and docs not pass tfje busbar, provided they identity and explain the 
dxtoction in item 2 7 and teat tee deduction is not double counted 
25 Nuclear Station Use While All Nuclear Units Are Out Of 
Service (MWh): Utility shall report this amount for each unit in the 
appropriate column, and the total in teo "Station Total* column In this 
row. the utility shall report the consumption of electricity by the nudear 
portion of ttie station dung days in which total nuclear unit use exceeds 
nudear generation (e g., a day in which ail nuclear units at the station 
were out of service at once) Note that a utility unable to meter 
individual unit use wilt report estimated unit use, and shall explain in 
hem 2 7 how tee unit data were estimated _ 

[FR Doc. 91-30870 Filed 12-30-91; 8;45 am] 

BfUJNQ CODE 645O-01-C 


26 Net Electricity Generated (MWh): The utility shall report this 
amount tor each unit in the appropriate column, and the total in the 
"Station Total" column This amount is tee result of subtracting items 
2 4 from items 2 3 

27 Footnote (If any): Utilities that are unable to motor individual 
unit use shall explan here how the unit data wore estimated 

Section 3. Total Energy Adjustment Factor Calculation: 

The reporting utility shall obtain necessary data from all owners to 
calculate the Total Energy Adjustment Factor and maintain consistent, 
accurate, and complete records to support these submissions The 
values prowled in tee section must be aocurate to 4 significant digits II 
there are more than 12 owners, use a continuation sheet For a nudear 
station with more than one reactor and different ownerships for each 
reactor, a separate Annex A wil be required for each reactor 

3.1 Weighted Energy Adjustment Factor Calculation: 

Name of Nudear Station Ownerfa): provide the namefs) m 

terns 1. teru l2.of 3 1 H more tean 12 names, use a continuaaon sheet 

Adjustment for Satea to ultimate Consumer (ASC): is the 
product of Fraction of Sates to litimate Consumer (FSC) and tee Sabs 
to ultimate Consumer Adjustment FactortSCAF) 

Fraction of Sales to ultimata Consumer (FSC): is 
detormned by cKxing the owner's previous yeart£ annual sales to tee 
ultimate consumer by tee sum of teo owner's previous year's amuaJ 
sales to tee ultimate consumer plus tee owner's previous year's mud 
safes tor resale These tigunes can be tound on the Energy Information 
Administration (ElA) Form ElA-861 or tee Federal Energy Regulatory 
Commission (FERC) Form No 1 

Safes to ultimate Consumer Adjustment Factor (SCAF): is 
equal to one nanus tee qMotient of al etoctoty tost or otherwise not sod 
tor each owner, dvidod by tee total etoctncrty avaiabto lor exposition to 
ultimate oonsumors The total otocJncrty availabte 6 Ihe reporting yoo- 
total of all of an ownor’s electricity supply which is available for 
deposition, expressed in kjlovan hours Ekjctoctfy last or oteerwtse not 
sold ridudes (a) energy furnished without charge, (b) energy used by 
tee company, (c) tiansmtssion losses, (d) dstnbution losses, (e) oteer 
unaccounted losses as reported on teo Form ElA 861 or the FERC 
Form No 1. 

Adjustment for Sales lor Resale (ASR) it the product of 
Fraction of Sales for Resale (FSR) and National average 
Adjustment Factor (NAF). 

Fraction of Sales for Resale (FSR): is determined by dvidng 
tee owner's previous year's annual sales tor resale by the sum of tee 
owner's prevous year's annual sales to the ultimate consumer plus tee 
owner's previous year's annual sales tor resale These figures an be 
toundon tee Form ElA 861 or the FERC Form No 1 

National average Adjustment Factor (NAF): is the quotient 
of tee national total of electricity sold drvided by the national total of 
cijctoaiy available tor deposition 

Owner's Energy Adjustment Factor (OEAF): is the Owner's 
fraction of metered ctoctncrty 

Weighted Energy Adjustment Factor (WEAF): is the* 
product ol an Owner's Energy Adjustment Factor (OEAF) times the 
Owner's Share (OS) 

32 Total Energy Adjustment Factor (TEAF): is the sum ol 

individual owner's Weighted Eneri y Adjustment Factors (WEAF) 
Section 4. Fee Calculation for electricity Generated and Sold: 

4.1 Total Energy Adjustment Factor Enter the value from item 3 2 
as appropriate. 

42 Eloctnoty Generated and Sold Multiply the values in item 4 1 by 
the "Unit" values in item 2 6 Sum these v; lues and enter in “Station 
Tolar. 

43 Current Fee Due (Dollars): Multiply the values in item 4 2 by 
one (1) dollar/megawan hour (or 1 0 mill/V,Wh). which is the current fee 
Add this station toe to the current toe duo for aH other reactors operated 
by tee Purchaser, and then enter tho sum on line 3 4 of tec Appendix G. 
Remittance Advice 
















Tuesday 

December 31, 1991 


Part III 

Department of 
Health and Human 
Services 

Health Care Financing Administration 


Medicare: Update of Ambulatory Surgical 
Center Payment Rates; Additions and 
Deletions; Notice 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Care Financing Administration 

IBPD-710-NCJ 

R1N 0938-AE95 

Medicare Program; Update of 
Ambulatory Surgicai Center Payment 
Rates and Additions to and Deletions 
from the Current List of Covered 
Surgical Procedures 

agency: Health Care Financing 
Administration (HCFA), HHS. 
action: Notice with comment period. 

summary: This notice implements 
section 1833(i)(2)(A) of the Social 
Security Act. which requires that the 
payment rates for ambulatory surgical 
center (ASC) services be reviewed and 
updated annually, and responds to the 
public comment we received concerning 
the ambulatory surgical center payment 
rate update notice with comment period 
published on July 5,1990 (55 FR 27690). 

It also implements section 1833(i)(l) of 
the Social Security Act, which requires, 
in part, that the list of covered 
ambulatory surgical center procedures 
be reviewed and updated at least every 
2 years. This notice announces additions 
to and deletions from the list of surgical 
procedures for which facility services 
are covered when the procedures are 
performed in an ASC. This notice also 
announces the assignment of payment 
groups for each procedure and responds 
to public comments received in response 
to the notice proposing additions to and 
deletions from the list of covered 
surgical procedures that was published 
on December 7.1990 (55 FR 50590). 
DATES: Effective Dates: The payment 
rates contained in this notice are 
effective for services furnished on or 
after December 31,1991 For ASC 
procedures that are being removed from 
the current list, the effective date is 
March 31,1992. The effective date for 
procedures that are being added to the 
list is January 30,1992. 

Comment Date: Written comments on 
the payment rate update and on the 
Iwelve deletions from the list of covered 
ASC procedure found in this document 
at section V will be considered if we 
receive them at the appropriate address, 
as provided below, by 5 p.m. on March 
2.1992. 

ADDRESSES: 

Mail comments to the following address: 
Health Care Financing 
Administration, Department of Health 
and Human Services, Attention: BPD- 
710-NC, P.O. Box 26676. Baltimore, 
Maryland 21207. 


If you prefer, you may deliver your 
comments to one of the following 
addresses: Room 309-G, Hubert H. 
Humphrey Building, 200 Independence 
Ave., SW.. Washington. DC 20201. 

Room 132. East High Rise Building. 6325 
Security Boulevard, Baltimore. 
Maryland 21207. 

Due to staffing and resource 
limitations, we cannot accept audio, 
visual, or facsimile (FAX) copies of 
comments. 

In commenting, please refer to File 
code BPD-710-NC. Comments will be 
available for public inspection as they 
are received, beginning approximately 
three weeks after publication of this 
document, in room 309-G of the 
Department’s offices at 200 
Independence Ave., SW., Washington. 
DC, on Monday through Friday of each 
week from 8:30 a.m. to 5 p.m. (phone: 
202-245-7890). 

COPIES: To order copies of the Federal 
Register containing this document, send 
your request to the Superintendent of 
Documents, U.S. Government Printing 
Office. Washington. DC 20402-9325. 
Specify the date of the issue requested 
and enclose a check payable to the 
Superintendent of Documents, or 
enclose your Visa or MasterCard 
number and expiration date. Credit card 
orders can also be placed by calling the 
order desk at (202) 783-3238 or by faxing 
to (202) 275-6802. The cost for each copy 
(in paper or microfiche form) is $1.50. In 
addition, you may view and photocopy 
the Federal Register document at most 
libraries designated as U.S. Government 
Depository Libraries and at many other 
public and academic libraries 
throughout the country that receive the 
Federal Register Ask the order desk 
operator for the location of the 
Government Depository Library nearest 
to you. 

FOR FURTHER INFORMATION CONTACT: 

Joan H. Sanow—Payment issues. (301) 
966-5723 

Robert Cereghino—ASC procedures: 
additions to and deletions from 
surgical procedures, (301) 966-4645 

SUPPLEMENTARY INFORMATION: 

I. Background 

A. Update of Payment Rates 

Section 1832(a)(2)(F)(i) of the Social 
Security Act (the Act) provides that 
benefits under the Medicare 
Supplementary Medical Insurance 
program (Part B) include services 
furnished in connection with those 
surgical procedures that, under section 
1833(i)(l)(A) of the Act. are specified by 
the Secretary and are performed on an 


inpatient basis in a hospital but which 
also can be performed safely on an 
ambulatory basis in an ambulatory 
surgical center (ASC) or in a hospital 
outpatient department. To participate in 
the Medicare program as an ASC. a 
facility must meet the standards 
specified under section 1832(a)(2)(F)(i) 
of the Act and 42 CFR 416.25. 

Generally, there are two elements in 
the total charge for a surgical 
procedure—a charge for the physician's 
professional services for performing the 
procedure and a charge for the facility’s 
services (for example, use of an 
operating room). Section 1833(i)(2)(A) of 
the Act authorizes the Secretary to pay 
ASCs a prospectively determined rate 
for facility services associated with 
covered surgical procedures. ASC 
facility services are subject to the usual 
Medicare Part B deductible and 
coinsurance requirements. Therefore, 
participating ASCs are paid 80 percent 
of the prospectively determined rate. 
This rate is intended to represent the 
Secretary’s estimate of a fair payment 
that takes into account the cost incurred 
by ASCs generally in providing the 
services which are furnished in 
connection with performing the 
procedure. Currently, this rate is a 
standard overhead amount that does not 
include physician fees and other 
medical items and services (for 
example, durable medical equipment) 
for which separate payment may be 
authorized under other provisions of the 
Medicare program. 

The ASC facility payment for all 
procedures in each group is established 
at a single rate adjusted for geographic 
variation. The rate is a standard 
overhead amount that covers the cost of 
services such as nursing, supplies, 
equipment, and use of the facility. 

Under section 1833(i)(3)(A) of the Act. 
the aggregate payment to hospital 
outpatient departments for covered ASC 
procedures is equal to the lesser of the 
following two amounts: 

• The amount paid for the same 
services that would be paid to the 
hospital under section 1833(a)(2)(B) of 
the Act (that is, the lower of the 
hospital's reasonable costs or customary 
charges); or 

• The amount determined under 
section 1833(i)(3)B)(i) of the Act based 
on a blend of the lower of the hospital’s 
reasonable costs or customary charges 
and the amount that would be paid to a 
freestanding ASC in the same area for 
the same procedure. 

Under section 1833(i)(3)(B)(i) of the 
Act. the blend amount for a cost 
reporting period i9 the sum of the cost 
proportion and the ASC proportion. 
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Under section 1833(i)(3)(B}(ii) of the Act, 
the cost proportion and the ASC 
proportion are determined as follows: 

• For cost reporting periods beginning 
on or after October 1,1987 and before 
October 1,1988, the cost proportion is 75 
percent and the ASC proportion i 9 25 
percent. 

• For cost reporting periods beginning 
on or after October l f 1988 and on or 
before December 31,1990, the cost 
proportion is 50 percent and the ASC 
proportion is 50 percent. 

• For cost reporting periods beginning 
on or after January 1,1991, the coat 
proportion is 42 percent and the ASC 
proportion is 58 percent. 

The Report of the Conference 
Committee accompanying section 934 of 
the Omnibus Budget Reconciliation Act 
of 1980 (Pub. L. 96-499), enacted on 
December 5,1980, (the legislation that 
added the ASC benefit to the Medicare 
program) states. "This overhead factor 
is expected to be calculated on a 
prospective basis * * * utilizing sample 
survey and similar techniques to 
develop reasonable estimated overhead 
allowances for each of the listed 

procedures.(See H.R. Rep. No. 

1479, 96th Cong., 2nd Sess. 134 (1980).) 
Section 416.140 of the regulations 
provides that a survey of ASCs 
participating in the program will be 
conducted periodically to collect data 
for analysis or re-evaluation of the 
payment rates. Such a survey will be 
conducted no more often than annually. 
In addition, section 1833(i)(2)(A)(ii) of 
the Act requires that the ASC facility 
payment rate result in substantially 
lower Medicare expenditure than would 
have been paid if the same procedure 
was performed on an inpatient basis in 
a hospital. 

Section 9343(b)(1) of the Omnibus 
Budget Reconciliation Act of 1986 (Pub. 

L. 99-509) revised section 1833(i)(2) of 
the Act to require annual rather than 
periodic updating of ASC rates. 

The first ASC survey was conducted 
between May and August of 1986. The 
"Ambulatory Surgical Center Payment 
Rate Survey” (Form HCFA-452) was 
mailed to nearly 500 Medicare 
participating ASCs. We randomly 
selected ninety-seven of these facilities 
for audit. The ASC rate methodology 
implemented March 12.1990 was based 
on the cost, charge, and utilization data 
collected by the survey. 

A new ASC survey is being prepared 
to gather more current cost data. The 
survey form is being revised to enhance 
and refine the quality of the data 
received from ASCs. We anticipate 
distributing the revised survey to ASCs 
in 1992. Data obtained from the new 
survey will allow for changes in both 


ASC rates and the rate-setting 
methodology. These changes and rate¬ 
setting methodology will be announced 
through notice and comment procedures 
in the Federal Register. 

On February 8,1990. we published a 
Final notice in the Federal Register (55 
FR 4526) that set forth a revised 
methodology for determining the 
payment rates for ASC services 
furnished to beneficiaries under Part B 
of Medicare. The provisions of the Final 
notice— 

• Refined the methodology used to 
determine the payment rates; 

• Based the payment rates on the 
most recent survey data collected from 
participating ASCs; 

• Computed the payments using the 
HCFA hospital wage index; 

• Incorporated a $200 payment for 
IOLs inserted during or subsequent to 
cataract surgery into the facility rate as 
required by section 4063(b) of Public 
Law 100-203; 

• Established the payment policy for 
surgical procedures that are terminated 
due to medical complications; and 

• Established eight payment groups. 
(Group 6 and'8 contain only procedures 
related to the insertion of IOLs.) 

The new ASC payment rate 
methodology and IOL allowance were 
effective March 12,1990. However, the 
rates were not implemented, but were 
superseded by rates contained in a 
separate notice with comment period 
that was also published in the Federal 
Register on February 8.1990 (55 FR 
4577). The provisions of that notice 
increased the ASC facility services 
payment rates for the eight groups by 
the estimated annual rate of increase 
(4.88 percent) in the consumer price 
index for urban consumers (CPU-U) for 
calendar year 1989. The IOL allowance 
remained $200. 

A notice with comment period 
published in the Federal Register on July 
5.1990 (55 FR 27690) updated ASC 
facility rates for services furnished 
beginning July 1,1990 by the estimated 
annual rate of change in the CPI-U for 
calendar year 1990. ASC payment group 
rates were increased by 4.21 percent. 

The IOL allowance remained at $200. 

Section 4151(c)(3) of Public Law 101- 
508 froze the amount of payment for an 
IOL furnished by an ASC for insertion 
during or subsequent to cataract surgery 
at $200 through December 31,1992. 

B. Covered Procedures 

Section 934 of Public Law 96-499 
amended sections 1832(a)(2) and 1833 of 
the Act to authorize Medicare Part B 
coverage for facility services furnished 
in connection with certain surgical 


procedures performed in an ambulatory 
surgical center (ASC). 

With respect to the surgical 
procedures covered under this provision, 
section 1833(i)(l) of the Act requires the 
Secretary to specify, in consultation 
with appropriate medical organizations, 
surgical procedures that, although 
appropriately performed in an inpatient 
hospital setting, can also be performed 
safely on an ambulatory basis. The 
report accompanying the legislation 
(Report of the Committee on the Budget, 
House of Representatives, that 
accompanied H.R. 7765, H.R. Rep. No. 
1167, 96th Cong., 2nd Sess. 390 (1900)) 
explained that Congress intended that 
procedures currently performed on an 
ambulatory basis, especially in 
physicians’ offices, which do not 
generally require the more elaborate 
facilities of an ASC, should not be 
included on the list of covered 
procedures. 

In line with this Congressional intent, 
our current regulations (42 CFR 
416.65(a)) specify the following four 
requirements regarding the range of 
covered services: 

1. Procedures on the list are to be 
those commonly performed on an 
inpatient basis but which also may be 
safely performed in an ASC. 

2. The list excludes procedures that 
are commonly performed, or may be 
safely performed, in physicians’ offices. 

3. Procedures are limited to those 
requiring a dedicated operating room 
and generally do not require an 
overnight stay. 

4. The list does not contain procedures 
excluded from Medicare coverage. 

We recognize that for individuals with 
certain medical conditions, a procedure 
on the list may nevertheless be safely 
performed only on an inpatient basis. 

The choice of operating site remains a 
matter for the professional judgment of 
the patient’s physician. 

Section 9343 of Public Law 99-509 
requires that the ASC list of procedures 
be reviewed and updated by April 21, 
1987 and not less often than every 2 
years thereafter. Accordingly, we 
published the latest updates to the list of 
covered ASC procedures in the Federal 
Register on April 21.1987 (52 FR 13176) 
and on June 1.1989 (54 FR 23540). These 
updates supplement the original list of 
covered ASC procedures published on 
August 5.1982 (47 FR 34099). 

On December 7,1990, we published a 
notice (55 FR 50590) proposing additions 
to and deletions from the current list of 
covered surgical procedures for ASCs. 
This final notice results from our 
consideration of the public comments 
received in response to the proposed 
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notice, consideration of the Part B 
Medicare Annual Data (BMAD) files, 
and correspondence from the medical 
rommunity and other members of the 
public over the past few years. In the 
December 7.1990 proposed notice, we 
published payment group rates 
established in the July 5,1990 notice 
alongside the proposed procedures. We 
established these rates by using already 
existing procedure payment rates in the 
same coding and medical category. 

II. Discussion of Comments 

A. Payment Update 

In response to the July 5,1990 ASC 
payment rate update notice with 
comment period, we received one timely 
response from a hospital administrator 
who raised two issues. These issues and 
our responses to them follow: 

Comment: HCFA lias not stated that it 
will annually review and update the IOL 
allowance based on the market price 
similar to the current review process for 
the ASC group payment rates. Review of 
the payment allowance for IOLs should 
be part of the annual overall rate review 
process. 

Response: Section 4151(c)(3) of Public 
Law 101-508, mandates that the amount 
of payment for an IOL inserted in an 
ASC during or subsequent to cataract 
surgery remain at $200 effective 
November 5,1990, through December 31, 
1992. Notwithstanding this freeze in the 
allowance for IOLs. we are continuing to 
collect data about IOL costs as a part of 
our ongoing, overall rate review process. 

Comment: The current blend of ASC 
and hospital costs dilutes the impact of 
changes in wage index adjustments on 
payments to hospital outpatient 
departments. If the blended rate were 
phased out and replaced exclusively 
with the published ASC rate, changes in 
the wage index and groupings would 
have a noticeable impact on payment as 
compared to the costs of those services 
to an individual hospital. 

Response: The method for determining 
payments for ASC covered procedures 
performed in hospitals on an outpatient 
basis is provided by law and, thus, we 
do not have the option of changing it. 

B. Covered Procedures 

We solicited comments on the 
December 7,1990 proposed additions to 
and deletions from the ASC list. We 
requested specific comments on the 
appropriateness of our proposed 
payment group assignment for 
lithotripsy together with detailed 
information on facility charges and 
associated lithotripsy service costs in an 
ASC. We also proposed to coordinate 
ASC procedure list updates with 


payment rate updates and to make both 
ASC updates concurrent with the annual 
update of the inpatient hospital 
prospective payment system wage 
index. We requested that commenters 
refer to all surgical procedures by 
procedure codes as provided in the CPT. 

We received 330 pieces of 
correspondence timely, 177 of which 
only addressed the lithotripsy payment 
provision. One hundred forty-nine 
comments were from urologists who 
perform liihotripsy services, 19 from 
lithotripsy centers, and nine from 
suppliers of mobile lithotripsy. The other 
153 comments were submitted by 47 
ASCs, 32 hospitals, 19 professional or 
medical societies, 6 medical centers. 4 
suppliers, 3 law firms. 13 
ophthalmologists. 2 plastic surgeons, 1 
ultrasound radiologist and 26 other 
physicians, including hand surgeons, 
otolaryngologists, cardiovascular 
surgeons, gastroenteroiogists. and 
general practitioners. A summary of 
these comments and our responses 
follow: 

1. Criteria for Determining Procedures to 
be Added to or Deleted from the ASC 
List 

Comment: Thirty commenters 
asserted that the formula used in 
screening procedures for inclusion on 
the list is outdated. Under the formula, a 
procedure that is virtually always 
performed in a hospital outpatient 
department will not qualify because it is 
not performed on an inpatient basis at 
least 20 percent of the time. Yet, such a 
procedure is probably ideal for 
performance in an ASC. 

Response: Given the progression in 
movement away from hospitalization 
over the past 10 years, there are some 
procedures virtually always performed 
in an outpatient setting that do not meet 
our 20 percent inpatient criteria. Some of 
these procedures may be suited for ASC 
coverage. In the interest of expediting 
the publication of this notice, which is 
adding a large number of procedures for 
ASC coverage, we are taking this 
suggestion under advisement for future 
study, in the meantime, based on the 
advice of our medical staff, we have 
extended coverage to a few procedures 
that do not meet the general criteria. We 
developed criteria consistent w'ith 
Congressional intent and with the 
requirement in the regulations excluding 
procedures that are commonly 
performed in physicians’ offices or are 
not commonly performed on an 
inpatient basis. We acknowledge that 
the threshold levels are, to some extent, 
judgmental and could be replaced with 
higher or lower levels. 


Comment: In the December 7,1990 
proposed notice (at 55 FR 50591) HCFA 
stated that its medical consultants may 
make exceptions and override the 
general threshold criteria when they 
believe an exception to be clinically 
appropriate. One commenter suggested 
that Medicare contractors should also 
be allowed to override the thresholu 
criteria. 

Response: The provision for 
overriding the threshold criteria by our 
medical consultants was developed for 
acceptance or rejection of a procedure 
for the ASC list. This provision has been 
primarily used in those instances in 
which our database shows low 
frequency, and thus the data are 
susceptible to a disproportionate impact 
by reporting errors. The provision was 
not developed for use by Medicare 
contractors in special or unusual 
circumstances. The intent of the list is 
that it be national in scope with the 
approved surgical procedures being 
based on their generally accepted 
appropriateness and safety in the ASC. 

If Medicare contractors were permitted 
to make subjective decisions, there 
would be different ASC coverage 
policies throughout the country. 

Procedures are covered in an ASC 
when they meet the statutory provisions 
and are generally considered safe and 
effective in that setting; that is, they 
meet the conditions for covered surgical 
procedures in an ASC set forth at 
§ 416.65(a). For the most part, we look to 
generally accepted medical practice as 
evidenced by the BMAD files on site of 
service. 

Comment: One commenter questioned 
why a list is required, and another 
commenter said all hospital outpatient 
procedures should be on Medicare’s 
ASC list. 

Response: The use of a list of 
procedures covered in an ASC is not 
discretionary. Section 1833(i)(i) of the 
Act specifically requires the Secretary, 
after consultation with appropriate 
medical organizations, to develop a list 
of surgical procedures lhat can be 
performed appropriately and safely on 
an ambulatory basis instead of in a 
hospital on an inpatient basis. This legal 
requirement for a list does not exist for 
hospital outpatient departments, which 
were already in existence at the time tne 
Medicare program began. In contrast to 
the ASC. a hospital outpatient 
department has the safety feature of 
proximity to inpatient services should 
unforeseen complications develop in 
surgery. Outpatient departments also 
perform numerous medical procedures 
not available in the ASC. Finally, 
procedures must be determined covered 
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in order to be assigned to an ASC 
payment group. 

2. Proposed Additions 

a. Additions based on data . We listed 
in the addendum of the December 7, 

1990 (55 FR 50595) proposed notice 
approximately 900 new procedures, 
which were the result of our review of 
the BMAD Hies, suggestions from our 
medical staff, and suggestions from the 
general public. The following proposed 
procedures received negative comment. 

Comment Nine urologists, one 
professional society, and one supplier 
opposed our proposal to add penile 
prosthesis surgery to the ASC list, that 
is, CPT codes 54400, 54401, 54402, 54405, 
54407, and 54409. The commenters noted 
that these procedures should not be 
covered In an ASC because: (1) The 
necessary stabilization for elderly 
patients may be medically difficult; (2) 
The length of the surgical procedure 
often exceeds the 90 minutes specified 
for maximum length of ASC procedures; 
(3) The patient’s frequent need for 
irrigation and drainage and the 
possibility of urinary retention prolongs 
recovery over the 4 hours anticipated; 
and (4) Patients frequently require 
continued administration of intravenous 
antibiotics to diminish the risk of 
infection. 

Response : A further review of recent 
billing data shows inpatient percentages 
ranging from 74 percent to 83 percent for 
penile prosthesis procedures. Based 
upon information obtained from 
surgeons, penile prosthesis surgery 
recovery time is 24 to 72 hours. We have 
therefore concluded that at this time 
penile prostheses implantations are not 
suitable in the ASC setting. 

Comment Some physicians opposed 
performance of the following procedures 
on an outpatient basis for safety 
reasons. The procedures are grouped by 
body system, appropriate terminology, 
and the CPT code. (All of the procedures 
are on the proposed list unless 
otherwise noted). 

• Integumentary System 

One comment each: Treatment for 
bums 16030 and 16035. 

Three comments: Chest wall tumor 
excision 19260. 

• T3Musculoskeletal System 

One comment each: Neck incision 
21501 (on current list); neck tumor 
resection 21557; rib fracture treatment 
21800; vertebral fracture treatment 
22325, 22326, and 22327; arm muscle 
transfer 23397; scapulopexy 23400; 
sternoclavicular dislocation treatment 
23530 and 23532; acromioclavicular 
dislocation treatment 23550 and 23552; 


scapular fracture treatment 23585; 
humeral fracture treatment 23615; 
shoulder arthrodesis 23800 and 23802; 
shoulder disarticulation 23921; upper 
arm/elbow tumor resection 24077; 
humerus tumor resection 24150 and 
24151; head/neck tumor resection 24152 
and 24153; elbow arthroplasty 24360, 
24361, and 24363; humeral shaft, multiple 
osteotomies 24410; humerus repair 24430 
and 24435; elbow fracture treatment 
24587 end 24588; elbow joint arthrodesis 
24600 and 24802; pelvis/hip tumor 
resection 27049; ligamentous 
reconstruction 27427, 27428, 8nd 27429; 
knee arthroplasty 27440, 27441, 27442, 
and 27443; thigh amputation 27594; ankle 
fracture treatment 27814, 27822, and 
27823. 

Two comments: Rib fracture treatment 
21810. 

• Cardiovascular System 

One comment Intra-arterial infusion 
pump insertion 36260. 

• Digestive System 

One comment each: Parotid tumor 
excision 42410 (on current list), 42420, 
and 42425; anal abscess excisions 46050. 

Two comments: Parotid tumor 
excision 42426. 

• Endocrine System 

One comment Thyroid lobectomy 
60220 (on current list). 

• Eye and Ocular Adnexa 

One comment each: Vitreous 67031 
and 67040; retinal detachment 67115 and 
67121; prophylaxis 67141; and orbit 
exploration, excision 67420,67430. 67440, 
and 67450. 

Two comments: Vitrectomy 67038. 

Three comments: Retinal detachment 
repair 67112. 

• Urinary System 

One comment The American 
Urological Association was opposed to 
extending ASC coverage to the 
following procedures noting that 
surgical and recovery time usually 
exceeded that specified for ASC 
coverage; perirenal abscess 50020 (on 
current list); renal biopsy 50200 and 
50205; ureterotomy 50600 and 50605 
(both on current list); ureterocutaneous 
fistula closure 50920; delegation of 
ureter 50940; cystotomy 51020, 51030, 
51040, and 51045; cystolithotomy 51050; 
transvesical ureterolithotomy 51060; 
cystotomy with stone basket extraction 
51065; perivesical abscess drainage 
51080; urachal cyst excision 51500; 
cystotomy 51520, 51525, 51530, and 
51535; cystostomy closure 51880, 
vesicouterine fistula closure 51920; 
cystourcthroscopy 52310 (on current 


list). 52325, 52334, 52336, 52337, 52338, 
and 52340 (on the current list); 
transurethral resection 52500, and 52640 
(both on current list); urethrectomy 
53210 and 53215; bulbourethral gland 
excision 53250 and 53260; perineal 
prosthesis removal 53442; and penile 
urethrorrhaphy 53505. The American 
Urological Association also noted 
concerns with the following procedures 
in the male genital system: penis 
incision 54105; penis biopsy 54100:, 
penile plaque excision 54111 and 54112; 
penis plastic operation 54300 and 54360; 
priapism surgery 54420, 54430. and 
54435; penis plastic operation for injury 
54440; testis biopsy 54500; underscended 
testis exploration 54550 and 54560; testis 
torsion reduction 54600; contralateral 
testis fixation 54620; orchiopexy 54640 
and 54645; vesiculectomy 55600; 
prostatotomy 55725; prostatolithotomy 
55740; and prostate exposure for 
radioactive substance insertion 558(30. 

Response: Based on the commenters’ 
suggestions and our further review of 
the latest billing data, our medical staff 
found that some of the cited procedures 
are usually provided in an inpatient 
setting. Therefore, from the body 
systems codes mentioned above, we are 
not adding the following codes: 
Ureterotomy 50600 and 50605; ureter 
suture 50920 and 50940; bladder incision 
51040, 5105a 51060, 51065, and 51080; 
bladder excision 51520. 51525, 51530, 
and 51536; penis incision 54015; penis 
excision 54111 and 54112; penile 
prosthesis implants 54400, 54401, 54402, 
54405. 54407, and 5443a testis excision 
5456a testis repair 54645; prostate 
incision 55725 and 55740: and prostate 
excision 55860. Of the other codes from 
the urological system and the other 6 
body systems mentioned above, our 
medical staff can find no data 
supportive of the commenters’ 
allegations that these procedures should 
not be performed on an outpatient basis 
due to safety reasons. On the contrary, 
our data indicates these other 
procedures are now being performed a 
high percentage of the time on an 
outpatient basis. 

We recognize that for individuals with 
certain medical conditions, a procedure 
on the list may nonetheless be safely 
performed only on an inpatient basis. 
The choice of operating site remains a 
matter for the professional judgment of 
the patient's physician. 

Comment The American College of 
Surgeons opposed extending coverage in 
the ASC setting to the following 
procedures, which are usually 
performed as inpatient hospital services: 
excision of chest wall tumor including 
ribs 1928a neck tumor resection 21557; 
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treatment of rib fracture, closed or open 
requiring external fixation 21810; thigh 
amputation 27594; insertion of intra¬ 
arterial infusion pump 36260; and 
parotid tumor excision 42426. 

Response : Based on the comments by 
the American College of Surgeons and 
our further review of the latest billing 
data, our medical staff found that 
several of the above procedures are 
usually provided in an inpatient setting. 
Therefore, we are deleting from our 
proposed list the following codes: neck 
tumor resection 21557, thigh amputation 
27594. insertion of intra-arterial infusion 
pump 36260. and parotid tumor excision 
42426. 

b. Additions not on the basis of data 
alone. In the December 7,1990 proposed 
notice, we stated our intention to 
reinstate four of the 29 skin lesion 
removal codes deleted from the ASC list 
by the June 1.1989 notice. 

Comment: Eight commenters favored 
the reinstatement of the nine skin lesion 
excisions deleted from the ASC list by 
the June 1.1989 notice. Four commenters 
wanted the restoration of all 29 deleted 
skin lesion excision codes; two 
commenters suggested 3.0 cm lesion 
excisions be restored; and two 
commenters wanted all malignant and 
benign scalp and neck lesion excisions 
and up to 4 cm facial benign lesions 
restored to the current list. The 
commenters stated that these 
procedures should be covered when 
their necessity is substantiated with 
documentation. 

Response: As we proposed in the 
December 7.1990 notice, we are 
reinstating coverage for the four 3.1 to 
4.0 cm skin lesion removal codes 
because upon further investigation our 
medical advisors have determined that 
they are not routinely removed in 
physician offices. Because smaller size 
lesions are routinely removed in 
physician offices, we have determined 
they should continue to be excluded 
from the list of covered ASC procedures. 

Comment: One commenter suggested 
that there should be a provision for 
payment of noncovered procedures 
under the following circumstances: (1) 
When noncovered procedures are 
performed in conjunction with covered 
procedures; and (2) When multiple non¬ 
reimbursable procedures are performed. 

Response: When performed with a 
covered procedure, a noncovered 
procedure would still not meet our 
criteria. Payment for noncovered 
procedures would defeat the purpose of 
our list to cover only procedures that 
meet our criteria. 

We do not believe the simultaneous 
performance of a procedure with other 
procedures should change the coverage 


decision on that procedure. A situation 
in which multiple surgery warrants 
performance in a facility-equipped 
setting does not alter the failure of an 
individual procedure to meet the 
coverage criteria. Medicare coverage of 
procedures in an ASC does not preclude 
the physician from determining the most 
appropriate setting for an individual 
patient. When medical necessity 
indicates the need for a level of care 
higher than the physician’s office 
setting, Medicare provides coverage of 
the procedure in a hospital outpatient 
department. 

Comment: One commenter stated that 
we should develop a technique to allow 
the occasional transfer of a procedure 
from the inpatient to the ASC setting if 
the procedure can be safely performed 
in an ASC for a particular patient. 

Response: Under section 1833(i)(A) of 
the Act, the Secretary, in consultation 
with appropriate medical organizations, 
must specify surgical procedures 
appropriately performed on an inpatient 
basis in a hospital but which also can be 
performed safely in an ASC. In 
implementing this statutory requirement, 
we have promulgated regulations at 42 
CFR 416.65(b) outlining the conditions 
that a procedure must meet in order to 
be covered by Medicare. These 
regulations specify that the surgical 
procedures must meet specific standards 
such as not exceeding 90 minutes 
operating time or 4 hours recovery time. 
Obviously, surgical times and recovery 
times will vary with individual patients. 
Thus, while a procedure may on 
occasion meet the conditions for an 
individual patient, we must look to 
general or average surgical and recovery 
times in setting forth our covered 
procedures list. For these reasons, we 
cannot develop a technique for the 
occasional transfer of a procedure from 
the inpatient setting to the ASC as 
requested by the commenter. We note 
that outpatient surgery for beneficiaries 
such as those mentioned by the 
commenter may still be covered in 
hospital outpatient departments. 

c. Additional suggestions for 
coverage— Comment: Commenters 
suggested that the following additional 
integumentary system procedure codes 
be added to the ASC list: 

One comment each: Skin incision 
10121; skin excisions 11200 and 11201; 
intralesional injections 11900; tattooing 
including micropigmentation 11920 and 
11921. 

Two comments each: Superficial 
wound repair 12013; lesion destruction 
17106.17107, and 17108; and reduction 
mammaplasty 19318. 

Three comments each: Skin incisions 
10060.10061.10080, and 10121; 


debridement 11040 and 11041; skin 
biopsy 11100 and 11101; benign lesion 
excision 11400 and 11420; wound repair 
12001,12002, and 12011; abdominoplasty 
15831; benign lesion destruction 17101, 
17102,17104,17105,17110,17200, and 
17201. 

Four comments each: Cyst incision 
10081; benign lesion excision 11401, 
11402, and 11440; lesion destruction 
17001.17002, and 17010. 

Five comments each: Benign lesion 
excision 11421 and 11422; superficial 
wound repair 12004,12014, and 12015; 
lesion destructionl7000 and 17100. 

Six comments each: Benign lesion 
excision 11423,11441, and 11442; 
malignant lesion excision 11600 and 
11601. 

Seven comments each: Malignant 
lesion excision 11602,11603,11620, 
11621,11622, and 11623. 

Eight comments each: Malignant 
lesion excision 11640,11641.11642 and 
11643. 

Response: Concerning integumentary 
system procedures, only 
abdominoplasty, code 15831, and 
reduction mammaplasty, code 19318, 
meet our threshold criteria. However, 
our medical staff advises that 
abdominoplasty is almost always for 
cosmetic purposes and, as such, is 
excluded from Medicare coverage. 
Reduction mammaplasty, code 19318, 
will be added to the list to be covered 
when medical necessity is documented. 

Comment: Commenters suggested that 
the following musculoskeletal system 
codes be added to the ASC list: 

One comment each: Arthrocentesis, 
major joint 20610; elbow arthroplasty 
24362; foot excision 28108; arthroscopy 
29804 and 29909 (for temporomandibular 
joint arthroscopy). 

Three comments: Injection, tendon 
sheath 20550. 

Response: Concerning 
musculoskeletal system procedures, 
only code 29909, temporomandibular 
joint arthroscopy, meets the ASC 
coverage criteria but it is a 
miscellaneous unspecified procedure 
code. As a rule, we do not include 
unspecified procedure codes on the ASC 
list because these codes generally are 
not clinically consistent. The 
unspecified codes often include a 
myriad of procedures rather than a 
single procedure. 

Comment: Commenters recommended 
that the following respiratory system 
procedure codes be added to the list of 
covered ASC procedures: 

One comment: Laryngoscopy 31575. 

Three comments: Nasal endoscopy 
31250. 






Federal Register / Vol. 58, No. 251 / Tuesday, December 31, 1991 / Notices 


67671 


Response: Neither code meets our 
criteria. 

Comment: A commenter 
recommended that arteriovenous fistula 
revision 36832 be added to the covered 
cardiovascular system codes. 

Response: Code 36832, arteriovenous 
fistula revision, meets our criteria and 
will be added to the list. 

Comment: Commenters recommended 
that the following digestive system 
codes be added to the ASC list: 

One comment each: Mouth biopsy 
41108; gingivectomy 41820; alveoplasty 
41874. 

Two comments each: Gastrostomy 
tube change 43760; sigmoidoscopy 45330; 
hemorrhoid destruction 46934. 

Response: Code 43760, change of 
gastrostomy tube, meets our criteria and 
will be added to the list. 

Comment : Five commenters proposed 
the addition of code 49310, laparoscopic 
cholecystectomy, by the development of 
a mechanism for obtaining prior 
approval to perform a procedure not on 
the ASC list. 

Response: Our medical staff advises 
that laparoscopic cholecystectomy 
usually requires at least one overnight 
stay and thus is not appropriate to the 
ASC setting at this time. 

Comment Concerning male genital 
system codes, four commenters 
suggested that balloon dilatation of the 
prostate for benign prostatic hyperplasia 
be covered under a durable medical 
equipment/prosthetic device code. 

Response: There is no specific code in 
the 1991 CPT for this surgical approach. 

If a unique CPT code is published, the 
procedure can be reconsidered. 

Comment: Concerning the female 
genital system commenters 
recommended addition of the following 
codes: 

One comment each: Bartholin’s gland 
abscess 56420; cervix cauterization 
57511. 

Response: Neither code meets our 
criteria. 

Comment: Concerning nervous system 
codes, commenters recommended 
addition of the following codes: 

One comment each: Somatic nerves 
injections 64400, 64402, 64405, 64412, 
64418, 64425, 64435, 64440, 64441, 64445, 
and 64450; sympathetic nerve injection 
64505; other procedure 64999. 

Response: None of the above codes 
meets our criteria. 

Comment: Concerning eye and ocular 
adnexa codes, commenters suggested 
addition of the following codes: 

One comment each: Corneal lesion 
destruction 65450; corneal wedge 
resection 65775; aqueous shunts 66180 
and 66185; corneal chalazion 67800, 

67801, and 67805; eyelid excisions 67840 


and 67850; and conjunctiva lesion 
excision 68110. 

Two comments each: Radial 
keratotomy 65771 (for noncosmetic); 
corneal relaxing incision 65772; ciliary 
body destruction 66702; lens material 
removal 66852; intravitreal injection 
67028; retinal detachment repair 67110; 
strabismus surgery 67334, 67335, 67340, 
67343, and 67345; and tarsorrhaphy 
67875. 

Three comments each: Secondary 
membranous cataract excision 66820; 
Tenon’s capsule injection 67515; eyelid 
wound suture 67930; subconjunctival 
injection 68200; lacrimal passage foreign 
body removal 68530. 

Four comments each: Iris lesion 
destruction 66770; retinal lesion 
destruction 67210; trichiasis correction 
67825; conjunctival lesion 68115; 
lacrimal gland excision 68400; closure of 
lacrimal puncture 68760. 

Five comments: Lacrimal sac incision 
68420. 

Seven comments: Photocoagulation, 
retinal detachment prophylaxis 67145. 

Eight comments: Retinopathy 
photocoagulation 67228. 

Nine comments: Laser trabeculoplasty 
65855. i 

Ten comments: Iridotomy 
photocoagulation 86761. 

Response: None of the above codes 
meets our criteria. However, our 
medical staff has decided that lens 
material removal 66852 should be added 
for clinical consistency (that is, the 
previous and subsequent code numbers 
are on the list). 

Comment: Concerning auditory 
system codes, one commenter suggested 
the addition of cochleostomy for the 
insertion of a cochlear implant. Another 
commenter suggested the addition of 
tympanotomy 69433. Three commenters 
recommended the addition of 
myringotomy 69420. 

Response: The code 69930, cochlear 
device, implantation, has been proposed 
and accepted for the final list of 
additions. This procedure code includes 
the cochleostomy necessary for 
insertion of the device. Neither 
tympanotomy 69433 nor myringotomy 
69420 meet our criteria. 

Comment Concerning nonsurgical 
codes, three commenters proposed that 
radioactive seed implantation for 
prostatic cancer be covered under some 
durable medical equipment/prosthetic 
device code. 

Response: One of the criteria for 
inclusion on the ASC list is that the 
procedure be considered surgical. 
Radioactive seed implantation is 
radiation therapy and not surgery. 
Therefore, we are not extending 
coverage to the ASC setting. 


Comment The following codes not in 
the CPT surgical section were suggested 
for addition: 

One comment each: Epidural drug 
daily management 01996; intravenous 
drug injection 90784; 
nasopharyngoscopy 92511; implantable 
pump maintenance 96530. 

Two comments each: Other 
biofeedback training 90915; esophageal 
motility study 91010, 91011, and 91012; 
esophagitis acid tests 91030, 91032, and 
91033; anorectal manometry 91122. 

Three comments: Cardioversion 92960. 

Four comments each: 

Ophthalmologies 1 examinations under 
anesthesia 92018 and 92019. 

Response: Because only CPT surgical 
codes are listed on Medicare’s list of 
covered procedures in an ASC, none of 
these codes can be added. 

Comment: One commenter 
specifically suggested the following 
codes/procedures with language 
modifiers: skin incisions 10080,10100, 
10120,10140,10160, and 11041; and 
superficial wound repairs 12001 through 
12021. 

Response: We do not understand to 
what “language modifiers” the 
commenter might be referring. We do 
occasionally use code modifiers in the 
billing process, but we have an 
agreement with the American Medical 
Association to use the CPT without 
applying any language modifications to 
the existing CPT procedure descriptions. 

Comment Twelve commenters 
requested that the proposed 107 codes 
listed as not accepted in the December 
7.1990 notice be either added to the list 
or covered under certain circumstances. 
They also suggested that other 
physician's office procedures, under 
certain medical circumstances and with 
prior carrier or PRO approval, be 
covered in an ASC. 

Response: We have previously 
reviewed these 107 procedures and 
under our criteria have determined that 
the majority (skin lesions) are performed 
in physician offices over 50 percent of 
the time and therefore do not meet our 
threshold criteria. Twenty-two of the 
procedures are not surgical in nature 
according to their section placement in 
the CPT. Congressional intent in 
establishing ASCs was to provide 
surgical care on an outpatient basis 
when inpatient care was unnecessary, 
not to move physician’s office 
procedures to a more costly setting. 
Should any of these procedures warrant 
the hospital inpatient or outpatient 
setting based on the patient’s medical 
needs, the physician should perform the 
surgery in these settings. 
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3. Proposed Retentions 

We did not receive any comments to 
this specific provision in the proposed 
notice. 

4. Proposed Deletions 

We proposed to delete the following 
seven procedures from the ASC list 
because our data indicate that they are 
performed 50 percent or more of the time 
in physicians’ offices: 


CPT code 

Description 

41826 

Excision of lesion or tumor, dentoal¬ 
veolar 

42665 

Ligation salivary duct, intraoral. 

54205 

Injection procedure for Peyronie dis¬ 
ease with surgical exposure of 
plaque. 

54230 

Injection procedure for corpora caver- 
nosography. 

57450 

Culdoscopy. diagnostic. 

64408 

Injection, anesthestic agent; vagus 
nerve. 

69105 

Biopsy external auditory canal. 


In addition, we proposed to delete 
hysterosalpingography; complete 
procedure, code 74741, because it is a 
radiological procedure. We also 
proposed to delete the following three 
codes because they are performed only 
in conjunction with radiological 
procedures: 


CPT code 

Description 

27095 

Injection procedure for hip arthrogra¬ 


phy. with anesthesia. 

31708 

Instillation of contrast material for lar- 


yngography or bronchography, with¬ 
out catheterization. 

50394 

Injection procedure for pyelography. 


Comment : Two commenters were 
opposed to our proposed deletion of 
dentoalveolar excision of lesion, code 
41826, and ligation of salivary duct, code 
42665. They believe these two 
procedures should continue to be 
performed in an ASC in cases where a 
patient is "medically compromised." 

Response: Our medical staff advises 
that excision of lesion, dentoalveolar. 
code 41826. is performed in dental 
offices most of the time. Ligation of 
salivary duct, code 42665. is rarely 
performed. However, as we have stated 
previously, any patient who has a 
significant medical problem should have 
surgery in an appropriate setting as 
directed by his physician. In those cases 
where the patient’s condition indicates 
the need for these two surgeries to be 
performed in a setting with a higher 
level of care than that available in a 
physician’s office, surgery in a hospital 
outpatient department is appropriate. 


Comment : One commenter wrote that 
whenever a procedure is deleted from 
the ASC list because we consider it a 
physician’s office procedure, the 
procedure may be performed in a 
hospital outpatient department, which 
results in a greater Medicare expense. 

Response: We recognize that patient 
needs and lack of necessary equipment 
in an individual physician's office may 
result in procedures that are generally 
performed in a physician’s office being 
performed in a hospital outpatient 
department. However, under section 
1833(i)(l) of the Act. we must establish a 
list of covered surgeries, and our 
threshold criteria were developed to 
implement this statutory provision. 

Comment: A few commenters 
suggested that we delete some currently 
covered procedures because it is their 
belief that they cannot be safely 
performed in an ASC. 

Response: Our data indicate these 
procedures are commonly performed on 
an outpatient basis, and we have no 
evidence of adverse consequences. 

5. Suggested Procedures that are 
Sometimes Cosmetic 

Comment : Fifty-four commenters 
wanted the four proposed 
blepharoplasty procedure codes 
(particularly the two upper eyelid codes) 
to be covered. They wanted these 
covered when the surgery is non¬ 
cosmetic and medically necessary. They 
stated that pre-operative visual field 
photos to substantiate non-cosmetic 
medical necessity are already required 
of the surgeon for a surgical fee, and 
these photos should be sufficient 
documentation to obtain an ASC facility 
fee. 

Response: We are not adding these 
codes because our medical staff has 
informed us that ophthalmological codes 
67901 through 67908 that involve 
blepharoplasty affecting vision are 
currently on the ASC covered 
procedures list. 

6. Proposed Coordination of ASC 
Procedures List and Payment Rate 
Updates 

We received 23 timely comments 
regarding our proposal to make the 
effective date of the ASC procedures list 
and payment group rates concurrent 
with the annual update of the hospital 
wage index. 

Comments were submitted by 4 
medical or professional associations or 
societies, 10 physicians, and 14 non¬ 
physician administrators. Commenters 
represented 17 ASCs located in 13 
States. Nine of the letters received were 
"form" letters. 


Comment: Five commenters wrote 
that it made sense, both 
administratively and economically, to 
make the procedure list and payment 
rate updates concurrent. Eighteen 
commenters asserted that if the ASC 
procedure list and payment rates were 
updated in October they will get "lost in 
the shuffle" bcause HCFA will be 
focusing on other issues, such as 
hospital prospective payment rates and 
budget reconciliation. As a result. ASC 
procedure list and payment rate updates 
will not receive the full attention they 
deserve. Two commenters preferred 
following the present schedule of 
separate procedures list and payment 
rate updates if consolidation of the 
updates necessitated going to an 
October effective date. 

Response: The Secretary’s annual 
review of ASC payment rates and 
biennial review of the ASC procedure 
list will be thorough regardless of when 
the resulting updates go into effect. 

Comment: Twelve commenters wrote 
that HCFA lacks the statutory authority 
to make the annual ASC rate update any 
later than July 1 because July 1 is the 
only date mentioned in section 
1833(i)(2)(A) of the Act, the section that 
requires payment rate updates, and 
there is nothing in the statute to 
authorize HCFA to implement the 
annual updates on a later date. Three 
commenters claimed that for similar 
reasons HCFA lacks the statutory 
authority to update the ASC procedures 
list any later than April 26 of alternate 
years. 

Response: Section 1833(i)(2)(A) of the 
Act directs the Secretary to update ASC 
payment rates by no later than July 1, 
1987, and to review and update the rates 
annually thereafter. Congress set July 1, 
1987 as the deadline for the Secretary to 
update ASC payment rates that had not 
changed since September 1982. Congress 
also mandated that ASC rate updates be 
annual rather than "periodic" as had 
been previously required. However, 
while Congress required that the 
payment rate updates be annual and the 
procedure list updates biennial, it did 
not require that the changes take place 
on the anniversary date of the 
legislation. We believe that the 
Secretary is not precluded from 
changing these schedules when justified 
by sound administrative reasons and in 
the interest of good management. HCFA 
intends to adhere to annual and biennial 
updates, as required by the statute, but 
is making a one-time-only change in the 
update months to October with this 
notice. In the future, when we update 
the ASC procedure list, we intend to 
update the ASC payment rates at the 
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same time. This would be done 
concurrently with the annual update in 
the hospital prospective payment system 
wage index because this wage index is 
used to calculate ASC payments. It is 
because the hospital wage index is 
updated annually effective October 1 
that the ASC updates are being changed 
to October. 

Comment. Four commenters objected 
lo moving the ASC updates to October 
1, because they assert that A.SC rate 
updates have been so erratic that 
imposing another delay, even of only 3 
months duration, would be unfair to 
ASCs. 

Response: As noted previously, we 
have reviewed ASC payment rates and 
have prepared for publication in the 
Federal Register a notice updating the 
rales each calendar year since the 
statutory July 1,1987 deadline fur 
beginning annual updates. ASC payment 
rates have increased by 33 percent since 
August 1982, and 25 times as many 
procedures are covered now than were 
covered in August 1982. 

Comment: Twenty-one commenters 
recommended that the ASC procedures 
list and the ASC payment rates be 
updated concurrently in April rather 
than in October since the statute does 
not prohibit HCFA from selecting a date 
earlier than July 1 or April 26 for making 
procedures list and payment rate 
updates. One commenter suggested 
making the updates concurrent as of July 
1 rather than moving to an October 
effective date. 

Response: We proposed making the 
effective dale for the procedure list and 
payment rate updates coincide with the 
annual update of the hospital wage 
index, which we use for calculating 
payment to ASCs. Making these updates 
concurrently enables us to apply the 
most up-to-date hospital wage index in 
determining ASC payments. Making the 
ASC procedure list and payment rate 
updates concurrent in April or in July 
would perpetuate the use of an outdated 
wage index in determining ASC rates 
and payments. 

Comment: One commenter suggested 
that we make an interim adjustment on 
July 1 of the first year the change is 
implemented followed by a Final 
adjustment on October 1 for the next 12- 
month period, to avoid penalizing ASCs 
by extending from 12 months to 15 
months the duration of the current ASC 
payment rates. Another commenter 
suggested that an allowance be included 
in the first October update to offset the 3 
month shortfall to ASCs resulting from 
moving the rate update from July 1 to 
October 1. 

Response: We anticipate that timely 
use of the most current data available 


will minimize and offset any payment 
shortfalls for the provision of ASC 
facility services. 

We are also aware that had we 
updated the ASC payment rates in July 
1991, the payment groups would have 
increased by 4.3 percent based on the 
change in the consumer price index for 
all urban consumers (CPI-U) forecast by 
Data Resources Incorporated (DRJ) for 
calendar year 1991, and ASCs would 
have received payments in July, August, 
and September that reflected this 
increase. Therefore, ^we agree with the 
commenter who suggested that the first 
October update take into account the 
three-month delay in setting the rates. 
Sec section 1II.B Updated Payment 
Rates, below, for a more detailed 
discussion. 

7. Lithotripsy 

In the December 7,1990 notice, we 
proposed for inclusion on the ASC list 
CPT-4 code 50590, extracorporeal shock 
wave lithotripsy, a method of treating 
kidney stones using shock waves 
generated outside the body to break up 
urinary tract stones. The procedure 
focuses the shock waves specifically on 
the stones under X-ray visualization and 
then pulverizes them by repeated 
shocks. 

For coverage purposes under the ASC 
provision, we consider lithotripsy a 
surgical procedure. At one time, surgical 
procedures were thought of as only 
those involving an incision of some type 
done with a scalpel and followed by 
removal or repair of an organ or other 
tissues. In more recent years, the 
development of lasers and Fiberoptics 
technology has resulted in surgical 
procedures that, while invasive and 
manipulative, do not require incisions. 
Scope procedures on the ASC list, such 
as bronchoscopy, gastroscopy, 
colonscopy, etc. are performed without 
an incision through various body 
openings. Many of these scope 
procedures may be employed either for 
diagnostic or therapeutic purposes or 
both at the same time, such as when the 
scope permits both detection and 
removal of a polyp. 

Since the development of lithotripsy, 
many in the medical community have 
considered this procedure, which is in 
the CPT-4 surgical section, as invasive 
since it involves risks, requires 
anesthesia, destroys tissue and causes 
internal bleeding. Lithotripsy is 
frequently associated with the use of 
other invasive technology such as 
puncturing the body with a tube to allow 
drainage of urine and stone fragments 
from the kidney as well as cystoscopy 
and placement of appropriate drainage 


tubes, either prior to or concomitant 
with the shock wave treatment. 

We received 177 timely comments in 
response to our proposal to set payment 
for lithotripsy at the Group 7 rate of 
$812. Comments were received from 
urologists, hospitals, lithotripsy centers, 
industry associations, and medical 
universities. Thirty-seven commenters 
submitted duplicate form letters. Also, 

21 commenters submitted lithotripsy 
cost information in response to our 
request for information. 

Comment: There were several 
comments regarding Medicare coverage 
of mobile lithotripsy services in an ASC. 

Response: Procedures included on the 
ASC-approved list are covered in an 
ASC and payable at the prescribed rate. 
Section 418.41 permits an ASC to 
contract lor services with an outside 
resource provided the ASC assures that 
the contracted services are provided in 
a safe and effective manner. Thus, 
mobile lithotripsy services in an ASC 
may be covered under a contract 
arrangement. The contract with the 
mobile lithotripsy company should state 
that, while in service to the ASC, the 
mobile lithotripsy premises will be 
treated as part of the ASC and will meet 
the conditions for coverage in part 416, 
especially requirements for a safe and 
sanitary environment set forth in 
§ 416.44. Also, the contract should 
specify that Medicare payment for ASC 
facility services attributable to the 
mobile lithotripsy facility are made to 
the ASC. 

Comment: Commenters opposed the 
$812 facility rate proposed for 
lithotripsy. They claimed that the 
procedure is capital intensive and that 
lithotripter capital costs warrant a 
substantially higher rate than that 
proposed. 

Response: After carefully reviewing 
all comments and cost information 
submitted by the public and that 
obtained from some lithotripter 
manufacturers, we believe that ESWL 
services warrant a payment rate higher 
than we proposed. Therefore, we have 
assigned lithotripsy to a new payment 
group, Group 9, and set the rate for this 
procedure at $1,150. We believe that this 
allowance appropriately reflects 
' procedure capital costs and encourages 
the provision of efficient and effective 
lithotripsy services. 

Section 1833(iJ(2)(A)(i) of the Act 
authorizes the Secretary to establish the 
ASC payment rate based on an estimate 
of a fair fee that takes into account the 
costs incurred, generally, in providing 
facility services in connection with a 
covered procedure. Since lithotripsy is 
being covered for the first time as an 
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ASC procedure and ASC charges 
relative to this procedure are not 
included in our current database, we 
used the cost information submitted by 
commenters supported by discussions 
with several lithotripsy facilities and 
lithotripter manufacturers to identify 
resources consumed in performing 
ESWL. 

We then created a procedure cost 
matrix model using direct and indirect 
procedure costs and annual utilization 
estimates based on operating a single 
lithotripter 5 days a week, 8 hours a day 
for 50 weeks. Annual utilization 
estimates ranged from a facility 
averaging less than one procedure per 
day to a facility performing on average a 
maximum of six procedures per day. 

Capital costs used in this model are 
based on current manufacturer prices 
for state-of-the-art lithotripters and 
facility renovation required to house this 
equipment. Fixed (for example, labor, 
service contract) and variable (for 
example, medical supplies, electrodes) 
operating costs were derived from the 
latest and most reliable data sources 
available as indicated below. Costs 
were inflated to the midpoint of the 
October 1,1991 to September 30,1992 
rate period (March 31.1992) using the 
consumer price index for all urban 
consumers (CPI-U) as forecast by Data 
Resources, incorporated. These inflation 
adjustments are provided below. 


Cost items 


Data sources 


X. Salary/Wages- 


1991 Hay Management 
nursing survey 
pufcftsned May 27. 1991 
in Modem Heaimcare 


2. Indirect Expense - 

3. Service Contract - 

4. Indirect Costs _ 


5. Medical Supplies - 


This survey includes 
salary data on 211,772 
nurses employed at 897 
hospitals as of January 
1. 1991. 

American Society of 
Radiologic 
Technologists. 
Lithotripter manufacturers 
Lithotripter manufacturers 
Blue Cross and Blue 
Shield Association. 
Extracorporeal Shock 
Wave Lithotripsy: 
Clinical Assessment 
Utilization and Cost 
Projections. May 1985 
Same data source as for 
indirect costs 
Medicare Pari B Annual 
Data Files. 


6 . Electrodes..„ 


Lithotripter manufacturer. 


Capital costs and Fixed operating 
costs were held constant across all 
estimated utilization levels. Variable 
operating costs on a per treatment basis 
were multiplied by each utilization 
estimate. We then summed capital costs, 
fixed costs, and variable operating costs 


separately for each utilization level. We 
set the payment level based on a facility 
performing an average of three ESWL 
procedures per day or 750 procedures 
annually. We believe that this payment 
level encourages efficient and optimal 
machine usage. 

A review of lithotripsy per procedure 
costs as reported by 21 commenters 
showed that such costs varied widely, 
ranging from $1,469 to $4,185. Annual 
procedure volume ranged from 100 to 
about 1,100 treatments. 

Cost comparability across facility 
settings was limited due to reporting 
inconsistencies. For example, a number 
of commenters submitted incomplete 
cost information. Some commenters 
reported costs on a per procedure basis 
or provided utilization information to 
permit the calculation of costs while 
others did not. Some simply stated total 
facility costs as a calculated value while 
others itemized components of such 
costs. Among those itemizing cost9. 
some appeared to have commingled 
electrode costs with medical supplies 
while others reported these disposables 
separately. 

While it was expected that costs 
would be a function of volume, distinct 
patterns between cost and volume were 
not evidenced. For example, eight 
facilities reported lower per procedure 
costs than the facility reporting the 
highest annual utilization. Seven of 
these eight facilities experienced less 
than one-half of the annual volume 
achieved by this high volume facility. 

Published reports indicate that the 
demand for renal lithotripsy is leveling 
off and that early market saturation has 
resulted In low utilization of many 
lithotripters. When this noninvasive 
procedure was initially covered by 
Medicare in 1985, the Secretary 
estimated that ESWL would replace 
about 80 to 90 percent of conventional 
kidney stone surgery. It was then 
estimated that 100.000 kidney stone 
patients would seek treatment annually. 
This level of demand was projected to 
require about 100 extracorporeal shock 
wave lithotripters. According to the 
1989-90 edition of the American 
Hospital Association’s Hospital 
Statistics, the 263 lithotripters in the 
United States in 1988 were more than 
double the number needed. Biomedical 
Business International, a west coast 
research firm, estimated that the number 
of ESWL systems topped 300 in 1990. 

Comment: Many commenters argued 
that adoption of the proposed rate 
would adversely impact hospitals 
performing lithotripsy in their outpatient 
departments since these facilities would 
be paid based on a blend comprised of 


42 percent reasonable costs and 58 
percent of the ASC payment rate. 

Response: We agree and have 
increased our ESWL payment rate to 
$1,150. 

Comment: Some commenters 
recommended a rate as much as $4,060. 
which is 5 times higher than $812. 

Response: Section 1833(i)(2)(A)(ii) of 
the Act requires that Medicare payment 
to ASCs be substantially less than that 
for similar services furnished on an 
inpatient basis in the hospital. Under the 
Medicare hospital inpatient prospective 
payment system, the average FY 1992 
payment for inpatient lithotripsy 
treatment is expected to be $2,600. 
Therefore, a rate established at the 
suggested level of $4,060 would violate 
this statutory requirement. Further, our 
Final ESWL rate appropriately 
recognizes costs incurred by efFicient 
facilities. 

8. Miscellaneous Comments 

a. Appropriateness of proposed 
payment group assignment . (See 
Addendum A.l for a summary of 
payment group changes discussed below 
that are specific to procedures covered 
prior to this notice.) 

Comment: Three commenters believe 
that high supply costs associated with 
performing complex repair procedures, 
13100,13120,13150 and 13151 warrant 
assigning them to Group 3 rather than 
Group 2, as proposed. 

Response: Based on careful review of 
the latest billing data, our medical staff 
has determined that only procedures 
13150 and 13151 should be reclassiFied 
and they have been reassigned to Group 
3. 

Comment: Three commenters 
advocated assigning procedures 21390 
and 21395 (treatment of •’blowout” 
fractures) to Group 7 rather than Group 
5, as proposed, because they allegedly 
incur higher facility costs than those 
associated with performing related 
procedures 21385. 21386 and 21387 that, 
are assigned to Group 5. 

Response: We concur and have 
reclassiFied procedures 21390 and 21395 
to payment Group 7. 

Comment: Two commenters contend 
that scapulopexy. 23400, is a difficult 
and time consuming procedure that 
should be assigned to Group 7 rather 
than Group 4, as proposed. 

Response: We agree that the facility 
resources used in performing this 
procedure may be more similar to those 
consumed in performing procedures 
assigned to Group 7 rather than those 
assigned to Group 5. Therefore, we have 
reclassified procedure 23400 to payment 
Group 7. 
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Comment: Two commenters allege 
that procedure 23485 (repair of a 
nonunion or malunion of a clavicle) 
should be assigned to Group 7 rather 
than Group 5, as proposed, because the 
supply costs required to perform this 
procedure are similar to those incurred 
in performing procedures 23412 and 
23466 both of which are assigned to 
Group 7. 

Response: We concur and have 
reclassified procedure 23485 to payment 
Group 7. 

Comment: Two commenters claim that 
procedure 23802 (fusion of shoulder 
joint) should be placed in Group 7 rather 
than Group 5, as proposed, because it is 
more difficult to perform than Group 7 
procedure 23412 (repair of a tom rotator 
cuff in a shoulder). 

Response: We agree that the level of 
facility resources used in performing 
procedure 23802 is more similar to those 
associated with procedures assigned to 
Group 7 and have reclassified this 
procedure to payment Group 7. 

Comment One commenter stated that 
procedure 25446 (complete elbow 
replacement) is equally as difficult and 
complex as a total hip or knee 
replacement commonly performed on a 
inpatient basis. The commenter believes 
that this procedure warrants a much 
higher payment level than the proposed 
Group 7 rate. 

Response: After carefully reviewing 
that latest billing data, our medical staff 
found no basis for assigning this 
procedure to a higher payment group. 

Comment: One commenter claims that 
procedure 28120 (partial bone excision 
(craterization, saucerization, or 
diaphysectomy) of bone (for example, 
for osteomyelitis or talar bossing), talus 
or calcaneus) assigned to Group 3 
should be reclassified to Group 7 
because it is equally as complex and 
require as much time to perform as 
procedure 26230 (partial excision 
(craterization, saucerization, or 
diaphysectomy) of bone (for example, 
for osteomyelitis); metacarpal). 

Response: We agree that the two 
procedures are clinically similar and 
have reclassified procedure 28120 to 
payment Group 7. 

Comment: One commenter advocated 
raising the payment level for procedure 
28285 (hammertoe) from Group 3 to 
Group 5 to be consistent with procedure 
26535 (arthroplasty interphalangeal 
joint) 

Response: Based on a careful review 
of the latest billing data, our medical 
staff has determined that reassignment 
of procedure 28285 to payment Group 5 
•8 not warranted 

Comment: Two commenters claim that 
the payment level for procedure 28293 


(bunion correction that includes joint 
resection with implant) should be raised 
from Group 2 to Group 7. One 
commenter believes that the payment 
level for this procedure should be 
consistent with that for procedure 26531 
(arthroplasty, metacarpophalangeal 
joint with prosthetic implant). The other 
commenter believes that the payment 
rate should cover the cost of the 
prosthetic implanted during this 
procedure. 

Response: Our medical staff has 
reviewed the latest billing data and 
determined that it is more appropriate to 
reassign procedure 28293 to payment 
Group 3 rather than Group 7 as 
suggested. 

With regard to payment for the 
prosthetic implanted during this 
procedure, the ASC facility payment 
rate does not include payment for 
prosthetic devices other than IOLs. 
Rather, a separate payment is allowed 
for this implant when furnished to a 
Medicare beneficiary during covered 
bunion correction surgery performed in 
a participating ASC. Medicare carriers 
have been advised to process claims for 
this hallux implant prosthesis using code 
"Q0073 M until the 1992 HCPCS update is 
issued and a new code is established. 

Comment One commenter claims that 
the payment level for procedure 28525 
(open treatment of closed or open 
fracture, phalanx or phalanges, other 
than great toe) should be raised from 
Group 3 to Group 4 to be consistent with 
that for procedure 26735 (open treatment 
of closed or open phalangeal shaft 
fracture). 

Response: Our medical staff has 
carefully reviewed the latest billing data 
and determined that a payment group 
change is not warranted for this 
procedure. 

Comment One commenter claims that 
the payment level should be raised from 
Group 1 to Group 5 for procedures 28545, 
28575, and 28605 (treatment of closed 
tarsal, talotarsal, and tarsometatarsal 
bone dislocations (respectively) 
requiring anesthesia) because they are 
extremely complex and more difficult to 
perform than procedure 28675 (open 
treatment of closed or open 
interphalangeal joint dislocation). 

Response: After careful review of the 
latest billing data, our medical staff has 
determined that such claims about 
increased facility resource usage for 
these procedures is not supported. 
Therefore, we have retained the Group 1 
assignment for all three procedures. 

Comment W f e received the following 
comments on several arthroscopy 
procedures. 

One commenter claims that the 
proposed Group 3 payment level for 


procedures 29822 and 29826 (shoulder 
arthroscopy) should be increased due to 
high supply costs. The commenter 
suggests that a new Group 9 be 
established for these two procedures. 

Another commenter claims that the 
currently covered procedure 29877 
(arthroscopy, knee, surgical; 
debridement/shaving of articular 
cartilage (chondroplasty)) is 
inappropriately assigned to payment 
Group 4. The commenter believes that 
high supply costs associated with 
performing this procedure warrant 
establishing a new Group 9 for it. 

Two commenters claim that the 
proposed payment Group 3 rate is 
inadequate for procedures 29888 and 
29889 (arthroscopically aided anterior 
cruciate ligament repair). These 
commenters argue that the disposable 
supplies used in performing these 
procedures are quite expensive. They 
also believe that the facility rate for 
these procedures should be higher to 
cover equipment repair and replacement 
costs and related x-ray costs and 
recommended establishing a new Group 
9 for these procedures. 

Response: Based on a careful review 
of the latest billing data, our medical 
staff has found that these claims are not 
substantiated; therefore, payment group 
changes are not warranted for any of 
these procedures. 

Comment: One commenter advocates 
raising the respective payment level to 
Group 5 for each of the following 
currently approved laryngoscopy 
procedures to account for high 
equipment costs incurred in performing 
these procedures. 


Group 2 rate 

Group 3 rate 

Group 4 rate 

31526. 

31531 

31541 

31530... 

31536 


31535. 

31540 





Response: Our medical staff has 
carefully reviewed the appropriateness 
of the proposed payment groups for the 
above 7 procedures using the latest 
billing data and determined that a 
change in payment groups is not 
warranted. 

Comment Three commenters contend 
that the payment level should be raised 
from Group 5 to Group 7 for procedure 
65112 (exenteration of orbit) to be 
consistent with the related procedure 
65114, that is. assigned to Group 7. 

Response: We concur and have 
reclassified procedure 65112 to payment 
Group 7. 

Comment: Three commenters argue 
that the proposed payment level should 
be increased to Group 2 from Group 1 
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for procedure 65270 (repair of laceration; 
conjunctiva, with or without 
nonperforating laceration) to be 
clinically consistent with 65272 (repair 
of laceration; conjunctiva, by 
mobilization and rearrangement, 
without hospitalization) that is assigned 
to Group 2. 

Response: We concur and have 
reclassified procedure 65270 to payment 
Group 2. 

Comment: Three commenters 
recommended raising the proposed 
payment level to Group 4 from Group 3 
for procedure 65275 (repair of laceration 
cornea, nonperforating, with or without 
removal of foreign body) to achieve 
clinical consistency with procedure 
65280 (repair of laceration cornea and/ 
or sclera, perforating, not involving 
uveal tissue) that is assigned to Group 4. 

Response: We agree and have 
reclassified procedure 65275 to payment 
Group 4. 

Comment: Three commenters claim 
that the costs associated with 
performing procedure 65850 
(trabeculotomy) are similar to those 
required to perform procedure 66170 
(trabeculectomy); and that 65850 should 
be assigned to Group 4 the same as 
66170 rather than Group 2, as proposed. 

Response: We concur and have 
reclassified procedure 65850 to payment 
Group 4. 

Comment: Three commenters 
recommended raising the payment level 
to Group 7 from Group 5 for procedure 
67108 (repair of retinal detachment with 
vitrectomy) because the American 
Medical Association's 1991 code 
revision of this procedure substantially 
altered it by expanding its surgical 
scope beyond that established when 
HCFA assigned this procedure to 
payment Group 5 in 1990. These 
commenters claim that high supply and 
equipment costs associated with 
performing this revised procedure 
warrant reassigning it to payment Group 
7. 

Response: We concur and have 
reclassified procedure 67108 to Group 7. 

We received six comments on our 
proposal to add two vitrectomy 
procedures, codes 67038 and 67040. to 
our current ASC list and set payment for 
them at the Group 5 rate. Commenters 
included one ASC, two societies 
representing ophthalmic surgeons, and 
three ophthalmologists. 

Comment: One commenter believed 
that the proposed Group 5 payment rate 
is too low for procedure code 67038, 
vitrectomy, mechanical, pars plana 
approach; with epiretinal membrane 
stripping. The commenter argued that 
the supply costs associated with 
performing this procedure are high and 


that it requires the use of special 
equipment and specially trained 
operating room technicians. The 
commenler further claimed that any 
comparison between the payment group 
assignment for this procedure and that 
of the currently approved vitrectomy 
procedure, code 67036, is inappropriate 
because the data used to derive the 
Group 4 assignment for procedure code 
67036 were flawed. The commenter 
believed that use of these data a9 a 
benchmark for assigning the payment 
group for procedure code 67038 would 
result in an erroneous classification. 

Response: Ophthalmologists 
represented by the two national 
opthalmology societies supported our 
proposed Group 5 payment rate for 
procedure code 67038. In commenting, 
they acknowledged that assignment of 
procedure code 67030 to Group 4 is 
appropriate and that the proposed 
Group 5 rate for procedure code 67038 
adequately reflects higher costs 
associated with performing this 
procedure. Therefore, we have retained 
the Group 5 classification for procedure 
code 67038. 

Comment: A number of 
ophthalmologists believe that the 
proposed Group 5 payment rate is 
inadequate for procedure code 67040. 
vitrectomy, mechanical pars plana 
approach; with endolaser panretinal 
photocoagulation. Some commenters 
suggested reclassifying this procedure 
from Group 5 to Group 7. One 
recommended establishing a Group 9 
payment rate for it. All of the 
commenters claimed that this procedure 
requires the use of an endolaser with 
photocoagulation ability that costs 
$35,000 and a non-reusable probe that 
costs $125. They also contended that 
costs of inservice teaching, laser 
maintenance, and supplies are 
expensive. 

Response: We are adopting the 
recommendation to assign procedure 
code 67040 to Group 7 rather than to 
Group 5. While we acknowledge that the 
facility costs incurred to perform this 
procedure may be significantly more 
than those of Group 5 procedures, we do 
not believe that these costs warrant 
developing a new payment group. 

Comment: One commenter advocated 
changing the payment level to Group 7 
from Group 5 for procedure 67112 (repair 
of retinal detachment, one or more 
sessions; previously operated upon, any 
technique) because it requires more time 
to perform than other retinal detachment 
repair procedures. 

Response: We agree that the level of 
facility resources used in performing 
procedure 67112 is more similar to those 
associated with procedures assigned to 


Group 7 and have reclassified this 
procedure to payment Group 7. 

Comment: Four commenters 
recommended raising the payment level 
to Group 4 from Group 2 for procedure 
67121 (removal of implanted material, 
posterior segment; intraocular) to be 
clinically consistent with other 
intraocular posterior segment eye 
procedures. 

Response: After carefully reviewing 
the latest billing data, our medical staff 
has found no basis for assigning this 
procedure to a higher payment group. 

Comment: One commenter suggested 
that we raise the respective payment 
level to Group 7 for each of the 
following currently approved 
blepharoptosis and the extropion and 
entropion repair procedures to be 
consistent with that recommended for 
four blepharoplasty procedures (15820, 
15821,15822, and 15823). 

Current Payment Group 
Classifications 


Group 1 | Group 3 


Group 4 


Group 5 


Blepharoptotlt Procedures 


67903 

67907 

67909 


67900 


67901 

67902 
67906 


B. Repair Ectropion and Entropion Procedures 


67914 

67921 


67917 


67916 

67923 

67924 


Response: Procedures 15820.15821, 
15822, and 15823 were not accepted for 
addition to the ASC list; therefore, the 
rationale for revising the current 
payment groups for the above 
blepharoptosis and ectropion and 
entropion repair procedures to Group 7 
was not sustained. However, after 
carefully reviewing the latest billing 
data, our medical staff has determined 
that payment group changes are 
warranted for six of the above 
procedures. These changes are shown 
below. We have retained the current 
payment group structure for all other 
blepharoptosis and ectropion and 
entropion repair procedures not 
indicated below. 

Payment Group Changes 


Procedure 

Reassigned 

group 

67903.... 


67907.. 

67909______ 

67914.«... 

67917.-.. 


67921.!... 





4 

4 

4 

3 

4 
3 
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Comment: Three commenters 
recommended that we raise the payment 
level from Group 1 to Group 3 for 
procedure 87911 (correction of lid 
retraction). 

Response: We concur. 

Comment: Three commenters claim 
that the payment level should be raised 
to Group 5 from Group 1 for procedures 
68525, (biopsy of lacrimal sac) and 68825 
(probing of nasolacrimal duct, requiring 
general anesthesia) to reflect the high 
cost associated with performing these 
procedures under general anesthesia. 

Response: We incorrectly described 
procedure 68525 in Addendum A of our 
proposed notice. Through error, wc 
combined the narrative descriptor for 
this procedure with that for procedure 
68825. Since the narrative descriptor for 
procedure 68525, as shown, in the CPT 
manual does not specify the required 
use of general anesthesia, we find no 
basis for reclassifying tlii9 procedure to 
Group 5. 

However, based on careful review of 
the latest billing data, our medical staff 
has determined that it is more 
appropriate to reassign procedure 68825 
to Group 2 rather than Group 5. 

b. Other miscellaneous comments — 
Comment: One commenter stated that 
once a code is entered on the ASC list, 
after a few years that procedure must be 
performed on an outpatient basis. The 
commenter stated this has happened to 
a few eye codes that should not be 
routinely performed on an outpatient 
basis. 

Response: A procedure generally is 
already performed a significant 
percentage of the time in the outpatient 
setting before it is placed on the ASC 
list. Again, whether or not a procedure 
has been placed on the ASC list, we 
expect physicians to select the 
appropriate setting for the performance 
of any procedure, taking into account 
the circumstances of a particular 
patient 

Comment: Twenty-one commenters 
stated that we should make clear in our 
final rule that prosthetic implants (other 
than lOLs) are not included in the ASC 
facility fee. The Gortex graft material 
used in the vascular access procedures 
was cited as an example of a surgical 
procedure for which the facility fee is 
inadequate to cover the cost of the 
implant. Adequate separate payments 
should be made for these as well as 
other implants. 

Response: Under § 416.60(b), ASC 
facility services do not include items 
and services for which payment may be 
made under Part 405, such as prosthetic 
devices. Therefore, we are approving 
separate implant HCPCS alpha-numeric 
codes for metacarpophalangeal. 


interphaiangeal and metatersal joints, 
temporomandibular joint orbit, 
mandible, and maxilla, distal humeru9. 
proximal ulna, wrist, distal radius, distal 
ulna, scaphoid, lunate, trapezium, 
carpus, extensor tendon (hand/finger), 
tendon, patella, palate, cochleas, 
testicle, ossicles, breast ocular, and 
vascular grafts. All these protheses are 
related to procedures that are on the 
current ASC list as well as those 
procedures being added to the list by 
this notice. 

Comment: One commenter expressed 
concern about the difference between 
Medicare payment for surgical 
procedures performed in a free-standing 
ASC and those performed in a hospital- 
affiliated (nonMedicare-participating) 
ASC. 

Response: For Medicare purposes, a 
hospital-affiliated ASC that does not 
participate in Medicare as an ASC is an 
integral and subordinate part of a 
hospital, it is operated with other 
departments of the hospital under 
common licensure, governance, and 
professional supervision. 

Section 9343(a) of Public Law 99-509 
intended to eliminate disparity between 
the methods of payment for similar 
surgical procedures performed in 
Medicare-participating ASCs and in the 
hospital outpatient setting. This 
legislative provision mandates a totally 
prospective payment system for surgery 
performed in hospital outpatient 
departments and in hospital-affiliated 
ASCs. Until a fully prospective payment 
system is implemented, section 1833(i}(3) 
of the Act requires that the ASC 
payment rates be used in the formula to 
calculate Medicare payment for hospital 
outpatient ASC services. 

Since 1987, the aggregate payment to 
hospitals for ASC-approved procedures 
performed in hospital-affiliated ASCs or 
hospital outpatient departments has 
been the lower of the hospital's 
reasonable costs or customary charges; 
or a blended payment amount 
comprised of the lower of the hospital’s 
reasonable costs or charges and the 
ASC payment amount. Currently, the 
blend is comprised of 42 percent 
hospital cost and 58 percent ASC 
payment rate. 

Comment: One commenter wants the 
former 100 percent payment for ASC 
physician services to be reinstated 
because the payment is warranted 
based on a procedure’s complexity, 
technical support requirements, 
duration, type of anesthesia used, and 
the intensity of post-operative care and 
monitoring required. 

Response: Section 4055 of the 
Omnibus Budget Reconciliation Act of 
1987, Public Law 100-203, enacted on 


December 22,1987, revised section 
1833(i)(2)(A), of the Act to impose the 
Medicare Part B coinsurance and 
deductible requirements on physician 
services furnished in connection with an 
ASC covered procedure. Effective April 
1,1988. physicians’ services are paid at 
60 percent of reasonable charges, and 
beneficiaries are responsible for 20 
percent coinsurance and the Medicare 
Part B deductible. Previously, these 
physician services were paid at 100 
percent of reasonable charge; the Part B 
deductible did not apply in the ASC 
setting. To reinstate the 100 percent 
physician payment would require 
Congress to change the existing law. 

Comment: Eight commenters indicated 
many State Medicaid plans and privait* 
insurers use Medicare’s ASC list, and 
therefore we should not exclude from 
the list an otherwise qualified procedure 
solely because it is not frequently 
covered for Medicare patients. 

Response: We have attempted to 
restrict the list to only those procedures 
applicable to the Medicare population. 
This restriction has even resulted in the 
deletions of some procedures from the 
original list. The ASC list is based on 
Medicare patient data and may not be 
appropriate for other patient 
populations. Its use for other groups 
should be cautionary. 

Comment: One commenter stated he 
would like to see more frequent and 
simpler list expansions. 

Response: Section 1833(i)(l) of the 
Act, as amended by section 9343 of 
Public Law 99-509. provides that the list 
of procedures must be reviewed and 
updated every 2 years. However, we 
believe this suggestion is important. 
Annual lists, rather than biennial lists, 
would more efficiently accommodate the 
annual CPT changes and make the list 
less cumbersome for each update. At 
this time, we are planning annual 
updates to the list. 

III. Provisions of this Notice 

A. Coordination of ASC Payment Rate 
and Procedure Updates 

Beginning with this notice, changes in 
ASC payment rates and the list of ASC 
covered procedures will be implemented 
concurrently during the years in which 
both are updated. ASC rates and the 
ASC procedure list will be updated 
concurrently with the hospital wage 
index for the first time effective for ASC 
services provided on or after December 
31,1991. In addition, so that the most 
current wage index values can be used 
in determining future payment amounts 
for ASC facility services, annual ASC 
updates will be implemented 
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concurrently with the annual update of 
the inpatient hospital operating 
prospective payment system wage 
index. 

D. Updated Payment Rates 

We are updating the ASC facility 
rates published in the Federal Register 
(55 FR 27690) on July 5.1990 that have 
been in effect since July 1,1990. To 
adjust ASC payment rates for the effect 
of changing price levels on ASC costs, 
we multiplied the eight ASC payment 
amounts published in the July 5,1990. 
Federal Register notice by an inflation 
factor of 5.1 percent. This factor takes 
into account actual and projected price 
changes occurring between January 1, 
1991 (the midpoint of the rate period that 
began July 1,1990) and March 31,1992 
(the midpoint of the rate period to which 
the rates published in this notice will 
apply.) 

If we had retained the July 1 update 
cycle, ASCs would have received a 4.3 
percent rate increase on July 1,1991. 
However, by moving the update cycle to 
October. ASCs will receive a 5.1 percent 
increase for this update. This 0.8 percent 
difference in the rate increase reflects 
the change in the ASC update cycle that 
takes into account a 15-month rather 
than a 12-month rate period. Since ASCs 
did not have the advantage of receiving 
the 4.3 percent increase on July 1, we 
believe that this additional adjustment 
paid over the next 12 months is 
appropriate compensation for this 3- 
month period without an update. 
However, the 0.8 percent difference in 
the two inflation factors will not 
significantly affect program outlays over 
time. 

As we did in 1987,1989. and 1990. we 
are updating the ASC rates using 
changes in the consumer price index for 
all urban consumers (CPI-U) based on 
forecasts by Data Resources, 
Incorporated (DRI). The CPI-U is a 
generalized index that measures 
increases in the prices paid for a 
representative market basket of goods 
and services. We are using this across- 
the-board approach to establish revised 
rates until our database is updated with 
new survey information. 

Section 4151(c)(3) of Public Law 101- 
508 revised section 1833(i)(2)(A)(iii) of 
the Act to freeze the amount of payment 
for an IOL furnished for insertion at an 
ASC during or subsequent to cataract 
surgery at $200, effective beginning 
November 5,1990 and before January 1. 
1993. The inflation adjustment for 
Groups 6 and 8, which include a $200 
allowance for IOLs, was made prior to 
blending the IOL allowance into the 
facility rate. 


Croup 9 is a new payment group 
consisting of one procedure code, CPT-4 
50590, renal extra corporeal shock wave 
lithotripsy (ESWL). The manner in 
which the payment amount for Group 9 
was determined is explained in section 
1I.B.7, above in this notice. The updated 
ASC facility services payment rates for 
services furnished on or after December 
31,1991, are as follows: 

Group 1: $285 Group 7- $853 

Group 2: $382 Group 8: $905 (705 + 

Group 3: $438 200) 

Group 4: $539 Group 9: $1,150 

Group 5: $615 
Group 6. $780 (580 + 

200 ) 

C. Wage Index Changes 

Section 6003(h) of the Omnibus Budget 
Reconciliation Act of 1989 (Pub. L. 101- 
239) added section 1886(d)(10) to the Act 
(which was iater amended by section 
4002(h) of Public Law 101-508) to 
provide for the establishment of the 
Medicare Geographic Classification 
Review Board (the MGCRB) to consider 
applications by hospitals for geographic 
reclassification for purposes of payment 
under the prospective payment system, 
including the HCFA wage index. On 
September 6,1990, we published an 
interim final rule with comment period 
(55 FR 36754) to implement the 
provisions in section 6003(h) of Public 
Law 101-239. In that interim final rule 
we set forth criteria and procedures to 
be used by the MGCRB in making 
determinations about hospital 
reclassifications. On June 4,1991, we 
published a final rule with comment 
period (56 FR 25458) that implemented 
the provisions of section 4002(h) of 
Public Law 101-508 and responded to 
public comments on the September 6, 
1990 interim final rule. 

Although one hospital or all the 
hospitals in a county may seek 
geographic reclassification, the 
overwhelming majority of decisions 
made by the MGCRB concern a request 
for reclassification by one hospital only. 

We have had to determine the 
appropriate wage index value to be 
applied to an ASC that is located in the 
same geographic area in which one or 
more hospitals have been reclassified by 
the MGCRB for purposes of the wage 
index value. Because in § 416.2 we 
define an ASC as a “* * * distinct entity 
that operates exclusively for the purpose 
of providing surgical services to patients 
not requiring hospitalization # * 
there is no mechanism to uniformly 
match the wage index value for a 
redesignated hospital with an individual 
ASC that is located in the same 
geographic area. Therefore, with the 
exception of certain rural counties that 
are deemed urban, which are discussed 


below and listed separately in 
Addendum B. the wage index values for 
urban areas and rural areas that were 
set forth in Tables 4A and 4B of the 
August 30,1991 prospective payment 
system final rule at 56 FR 43274 that 
apply to hospital discharges on or after 
October 1.1991, will also be used to 
calculate the amount to be paid to ASCs 
for services furnished beginning 
December 31,1991. The hospital wage 
index values for urban areas and for 
rural areas are set forth in this notice as 
Addendum B. (We have made two 
changes to the hospital wage index to 
correct typographical errors in the 
August 30,1991 prospective payment 
system final rule. These changes will 
also be published in a forthcoming 
correction notice that will include other 
typographical errors in the August 30, 
1991 final rule. 

Consistent with ASC payment 
methodology set forth previously in the 
February 8,1990 ASC final notice (55 FR 
4540), we are continuing our provision 
that rural counties that have been 
deemed urban under section 
1886(d)(8)(B) of the Act are to have a 
unique wage index value, that is, the 
wage index value derived for hospitals 
that were reclassified by the MGCRB. 
These wage index values are set forth in 
the final table in Addendum B entitled— 
Wage Index Values For Counties That 
Are Deemed Urban—Computed As 
Separate Urban Areas. Also listed in the 
same table are several counties for 
which w r e have had to designate a wage 
index value because there are not 
prospective payment hospitals in those 
counties that would enable a county- 
specific hospital wage index value to be 
calculated. (See the inpatient hospital 
prospective payment final rule at 56 FR 
43196 published August 30,1991 for 
more detailed information on the 
calculation of hospital w'age index 
values.) 

Below are two examples of how the 
applicable wage index value is applied 
to the portion of the ASC payment rate 
that is attributable to labor costs (34.45 
percent) in order to standardize 
payments amounts for variation across 
geographical areas. 

Example 1: 

The following is an example of how 
the payment is determined for a 
procedure in Group 4 ($539) for an ASC 
located in Vancouver, Washington. The 
appropriate hospital wage index value is 
1.0722. The labor-related portion is 34.45 
percent and the nonlabor-related portion 
is 65.55 percent. 
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Wage Adjusted Rate 

= [($539 X .3445) X 1.0722) + ($539 X .6555) 
= ($185.69 X 1.0722) + $353 31 
= $199 10 + $353.31 
= $552.41 

The steps set forth in this example are 
used for calculating payment rates for 
Croups 1 through 5. Group 7, and Croup 
9. These are the groups whose payment 
rates do not include an allowance for 
IOLs. 

Example 2: 

The following is an example of how 
payment is determined for the two 
procedures in Group 8 ($905) performed 
in an ASC located in Vancouver, 
Washington. The steps set forth in this 
example are also used in calculating the 
payment amount for the one procedure 
in Croup 6. 

Since the IOL allowance is not subject 
to the labor adjustment, the $200 
allowance must be subtracted from the 
composite payment rate ($905) before 
adjusting for labor variation. 

Wage Adjusted Rate 

* [(($905-200) X .3455) X 1.0722) 4- [($905- 

$200) X .65551 

= (($705 X .3445) X 1.0722] 4- ($705 X .6555) 
= ($242.87 X 1.0722) 4* $462.13 
= $280.41 4- $462.13 

* $722.57 

Composite A djusted Rate 

= $722.57 4- $200 
= $922.57 

D. Proposed Additions Not Accepted 

1. Procedures Appropriate in an 
Inpatient Setting But Not in an ASC 

We had proposed coverage for the 
following CPT codes but, after 
consideration of the comments, have 
decided they should not be covered in 
an ASC because they are more 
appropriate to the inpatient setting: 


CPT code 

Description 

15820 

Blepharoplasty, lower eyefcd 

15821 

Blepharoplasty, tower eyelid; with 
extensive her mated (at pad 

15822 

Blepharoplasty. upper eyelid 

15823 

Blepharoplasty, upper eyetkt, with 
excessive skin weighting down 
ted 

21557 

Radical resection of tumor ((or ex¬ 
ample. malignant neoplasm), soft 
tissue of neck or thorax 

27594 

Amputation, thigh, through femur, 
any level; secondary closure or 
•car revision 

36260 

Insertion of implantable intra-arteri¬ 
al infusion pump (for example, 
for chemotherapy of liver) 

42426 

Excision of parotid tumor or parotid 
gland; total, with unilateral radi¬ 
cal neck dissection 

50600 

Ureterotomy with exploration or 
drainage (separate procedure) 


CPT code 

Description 

50805 

Ureterotomy with exploration or 
drainage (separation procedure) 

50920 

Closure of ureterocutaneous testula 

50940 

Delegation of ureter 

51040 

Cystostomy, cystotomy with drain¬ 
age 

51050 

Cystohthotomy. cystotomy with re¬ 
moval of calculus, without vesi¬ 
cal neck resection 

51060 

Transvesical ureterolithotomy 

51065 

Cystotomy, with stone basket ex¬ 
traction and/or ultrasonic or 
electrohydfaulic fragmentation of 
ureteral calculus 

51080 

Drainage of perivesical or prevesi¬ 
cal space abscess 

51520 

Cystotomy; for simple excision of 
vesical neck (separate proce¬ 
dure) 

51525 

Cystotomy; for excision of bladder 
diverticulum, single or multiple 
(separate procedure) 

51530 

Cystotomy; for excision of bladder 
tumor 

51505 

Cystotomy for excision, incision, or 
repair of ureterocele 

54015 

Incision and drainage of penis, 
deep 

54111 

Excision of penile ptaque (Peyronie 
disease); with graft to 5 cm In 
length 

54112 

Excision of penile pfaque (Peyronie 
disease); with graft greater than 
5 cm in length 

54400 

Insertion of penile prosthesis, noo 
inflatabie (semt-hg»d) 

54401 

Insertion of penile prosthesis; in¬ 
flatable (self-contained) 

54402 

Removal or replacement of non- 
irrfta table (serrte-ngtd) or inflatable 
(seU-contained) penile prosthesis 

54405 

Insertion of inflatable (multi-compo¬ 
nent) penile prosthesis. Including 
placement of pump, cylinders, 
and/or reserve* 

54407 

Removal, repair, or replacement of 
inflatable (multi-component) 

penile prosthesis, including pump 
and/or reservoir and/or cylinders 

54409 

Surgical correction of hydraulic ab¬ 
normality of inflatable (multi-com¬ 
ponent) prosthesis including 
pump and/or reservoir and/or 
cylinders 

54430 

Corpora cavernosa-corpus spon¬ 
giosum shunt (pnapism oper¬ 
ation). unilateral or bilateral 

54560 

Exploration for undoscended testis 
with abdominal exploration 

54645 

Orchiopexy, any type, with or with¬ 
out hernia repair, second stage 
(Torek type) 

55725 

Prostastotomy, external drainage 
of prostata abscess, any ap- 
proach; complicated 

55740 

Pfostatokthotomy. removal of pros¬ 
tata calculus (separate proce¬ 
dure) 

55860 

Exposure of prostata, any ap¬ 
proach. for insertion of radioac¬ 
tive substance 


2. Pediatric Procedures 

We had also proposed the following 
CPT codes for addition to the ACS list. 
However, we realized addition of these 
codes would conflict with our policy 
that the ACS list be for Medicare 
patients only. Therefore, we have 


decided not to add these codes to our 
list: 


CPT code 

Description 

31520 

Larynogoscopy direct, with or with¬ 
out tracheoscopy; diagnostic, 
newborn 

36488 

Placement of central venous cath¬ 
eter (subdavwn. jugular, or other 
vein) (for example, for central 
venous pressure, hyperalimenta¬ 
tion. hemodialysis, or chemother¬ 
apy; percutaneous, age 2 years 
or under 

36490 

Placement of central venous cath¬ 
eter (subclavian, jugular, or other 
vein) (for example, for central 
venous pressure, hyperalimenta¬ 
tion. hemodialysis, or chemother¬ 
apy; cutdown, age 2 years or 
under 

42820 

Tonsillectomy and adenoidectomy. 

under age 12 

42825 

Tonsillectomy, primary or second¬ 
ary; under age 12 

42830 

Adenodectomy. primary; under age 
12 

42835 

Adenodectomy. secondary; under 
age 12 

48705 

Anopfastv, plastic operation for 
stricture; infant 

49580 

Repair umbilical hernia, under age 
5 years 


E Eye Procedure Additions 

After further review by our medical 
staff and after consultation with 
appropriate outside medical sources, we 
are adding the following eye procedure 
codes not listed in our proposed notice. 
We are adding these codes to maintain 
clinical consistency or because some of 
the codes involve laser surgery, which is 
appropriate to the ASC setting. The eye 
procedure codes are the following: 


CPT code 

Description 

65755 

Keratoplasty (comeal transplant), 
penetrating (in pseudophakia) 

66852 

Removal of lens material; pars 
plana approach, with or without 
vitrectomy 

67039 

Vitrectomy, mechanical, pars plans 
approach, with focal endolaser 
photocoagulabon 


F. Additions and Deletions as a Result 
of Annual CPT Changes 

The CPT is updated annually and 
some additions and deletions affect the 
ASC list. The following codes in the 1991 
CPT have replaced the codes in the 1990 
CPT which are listed in parentheses and 
we are now adding (except for CPT 
65235 which is already on the ASC list) 
these codes to the ASC list: 
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CPT coda 

Description 

65235 

Removal of intraocular foreign 
body from anterior chamber or 
lens (replaces codes 65230 and 
65245) 

66702 

Ciliary body destruction, any 


method (for example, diathermy, 
cryotherapy, laser, dialysis) (re¬ 
places codes 66700, 66701, 
66702, 66721, and 66741) 

67314 

Strabismus surgery, recession or 
resection procedure (patient not 
previously operated on); one ver¬ 
tical muscle (excluding superior 
oblique) 

67316 

Strabismus surgery, recession or 
resection procedure (patient not 
previously operated on); two or 
more vertical muscles (excluding 
superior oblique) (replaces code 
66315) 

67318 

Strabismus surgery, any procedure 
(patient not previously operated 
on), superior oblique muscle (re¬ 
places code 67313) 


We are deleting the following eleven 
procedure codes from the ASC list since 
they were deleted from the 1991 CPT: 


CPT code 

Description 

65230 

Removal of foreign body. Intraocu¬ 
lar. from anterior chamber, mag¬ 
netic extraction 

65245 

Removal of foreign body. Intraocu¬ 
lar from lens (without extraction 
lens), nonmagnetic extraction 

66700 

Cyclodiathermy; initial 

66701 

Cyclodiathermy; subsequent 

66720 

Cycfocryotherapy, Initial 

66721 

Cyclocryotherapy; subsequent 

66741 

Cyclodialysis; subsequent 

66600 

Discission of lens capsule; Inci¬ 
sional technique (needling of 
lens), initial 

66801 

Discission of lens capsule; Ind- 
sronal technique (needling of 
lens), subsequent 

66915 

Expression of lens, linear, one or 
more stages 

67313 

Strabismus surgery on patient not 
previously operated on, any pro¬ 
cedure, any muscle (may include 
minor displacement, for example 
for A or V pattern); three or 
more muscles, one or both eyes 


We are also deleting CPT code 50205, 
Renal biopsy; percutaneous, by surgical 
exposure of kidney, based on 
information from a professional 
nephrology organization that it is a 
hospital inpatient procedure. Our review 
of recent billing data verifies this 
information. 

Because the above deleted codes were 
not suggested in our proposed notice, we 
are now requesting public comment 
solely on these deletions. 

IV. Regulatory Impact Statement 

A. Executive Order 12291 

Executive Order 12291 (E.0.12291) 
requires us to prepare and publish a 


regulatory impact analysis for any final 
rule that meet9 one of the E.0.12291 
criteria for a “major rule”; that is, that 
will be likely result in— 

• An annual effect on the economy of 
$1G0 million or more; 

• A major increase in costs or prices 
for consumers, individual industries. 
Federal. State, or local government 
agencies, or geographic regions; or 

• Significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Actuarial estimates of the cost of 
updating the ASC rates by 5.1 percent 
are as follows: 


Fiscal year 

Cost (in millions) 

1992_ 

$30 

1993_ 

$50 

1994_ 

$60 

1995. 

$70 

1996.. 

$90 


In addition, this notice will permit 
facility fees to be paid when the 
approximately 900 surgical procedure 
codes being added by this notice are 
performed in an ASC. However, 
payments to ASCs are generally lower 
than payments to hospitals for surgery 
performed in a hospital, whether on an 
inpatient or outpatient basis. Although 
we do not anticipate that many services 
will shift from the hospital inpatient 
setting to ASCs, we anticipate some 
program savings due to shifting of 
services from hospital outpatient 
departments to ASCs because payments 
to ASCs for a given surgical procedure 
are generally lower than payments to 
hospitals for the same procedure. 
Additional savings will be realized a9 a 
result of lower payments to hospitals 
when newly listed procedures continue 
to be performed on an outpatient basis 
because the hospital rate will become a 
blended payment amount comprised of 
the lower of the hospital’s reasonable 
cost9 or charges and the ASC payment 
amount instead of hospital costs alone. 
Currently, the blend is comprised of 42 
percent hospital cost and 58 percent 
ASC payment rate. Office of the Actuary 
data indicate that payments based on 
the ASC blended rate are approximately 
10 percent lower than payments based 
solely on reasonable cost. 

A small number of procedures are 
expected to shift from physicians’ 
offices to the ASC setting as a result of 
the expansion of the list of covered ASC 
services. Since a facility fee is not paid 


when surgery is performed in the 
physician’s office, this shifting may 
result in slightly increased program 
costs. However, the additional 
payments made to ASCs as a result of 
surgical procedures being shifted from 
physicians’ offices to ASCs, are not 
likely to be so great as to offset the 
savings realized from the addition of 
nearly S0G procedures to the ASC list. 
We estimate $10 million in savings in 
each year from FY 1992 through FY 1996 
as a consequence of expanding the list 
of ASC procedures. The net effect of 
these savings would be an estimated $10 
million reduction in the above projected 
program costs for each year beginning 
FY 1992 through FY 1996. 

Since this final notice will not meet 
the $100 million criterion or meet the 
other E.0.12291 criteria, a regulatory 
impact analysis is not required. 

B. Regulatory Flexibility Act 

We generally prepare a regulatory 
flexibility analysis that is consistent 
with the Regulatory Flexibility Act 
(RFA) (5 U.S.C. 601 through 612) unless 
the Secretary certifies that a final notice 
will not have a significant economic 
impact on a substantial number of small 
entities. For purposes of the RFA, we 
consider all physicians, ASCs and 
hospitals to be small entities. 

In addition, section 1102(b) of the Act 
requires the Secretary to prepare a 
regulatory impact analysis if a final 
notice may have a significant impact on 
the operations of a substantial number 
of small rural hospitals. This analysis 
must conform to the provisions of 
section 604 of the RFA. For purposes of 
section 1102(b) of the Act, we define a 
small rural hospital as a hospital that is 
located outside of a Metropolitan 
Statistical Area and has fewer than 50 
beds. It is possible that small rural 
hospitals may believe the updated ASC 
rates are inadequate compared to the 
costs likely to be incurred in performing 
ASC procedures. While the updated 
ASC rates do not fully recognize actual 
cost increases to hospitals, the payment 
methodology applicable to hospitals for 
furnishing ASC procedures is based on a 
blended amount which is determined 
based on 42 percent of actual hospital 
costs and 58 percent of ASC payment 
rates. For the portion of the blended 
payment amount that is based on a 
hospital's actual costs, cost increases 
resulting from inflation are fully 
recognized. 

Under section 1833(i)(3)(A) of the Act, 
Congress mandated the method of 
determining payments to hospitals for 
ASC-approved procedures performed in 
an outpatient setting. Congress believed 
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some comparability should exist in the 
amount of payment to hospitals and 
ASCs for similar procedures. However. 
Congress recognized that hospitals have 
certain overhead costs that ASCs do not 
and allowed for a blending of the 
payment. Finally, the total impact of 
these rates would also depend upon the 
number of Medicare beneficiaries a 
hospital services and the case-mix 
variation. For these reasons, we have 
determined, and the Secretary certifies, 
that this notice will not have a 
significant effect on a substantial 
number of small rural hospitals. 
Therefore, we have not prepared a small 
rural hospital impact analysis. 

Although we believe an impact 
analysis on small rural hospitals is not 
required, this notice could have a 
significant impact on a substantial 
number of ASCs. Therefore, we believe 
that a regulatory flexibility analysis is 
required for ASCs. In addition, we are 
voluntarily providing a brief general 
discussion of the impact this notice may 
have on hospitals. 

1. Impact on ASCs 

We are updating the 1990 ASC 
payment rates, which were published in 
the Federal Register on July 5,1990 (55 
FR 27690). Although these new rates 
incorporate the estimated annual rate of 
increase in the CPI-U for calendar year 
1991 and the first quarter of calendar 
year 1992. (5.1 percent), there are other 
factors affecting the actual payments 
that ASCs may receive. 

First, we are using the revised HCFA 
hospital wage index values published in 
the prospective payment system final 
rule effective October 1,1991 (see 56 FR 
43196, published August 30.1991). 
Although there may be significant 
changes in wage index values in some 
locales, because the labor portion of the 
ASC rate is only about one-third of the 
total payment amount, we believe that 
this will not have a major impact on 
ASC payments. 

Second, variations in an ASC’s 
Medicare case mix will affect the size of 
an ASC’s aggregate payment increase. 
Although the ASC payment rates were 
uniformly inflated by the CPI-U change 
forecast for calendar year 1991 and the 
first quarter of calendar year 1992, the 
IOL payment allowance of $200 per lens 
has not been adjusted. Therefore, the 
increase in payments to ASCs that 
specialize primarily in IOL insertion 
procedures will be about 3.8 percent as 
compared to the increase in payments to 
multispecialty ASCs that primarily 
perform procedures in payment groups 
other than Groups 6 and 8. The actual 
increase in total payments to such multi¬ 
specialty ASCs will more closely 


approximate, in the aggregate, the 5.1 
percent increase in the CPMJ. 

A third factor determining the effect 
of the change in the payment rates is the 
percentage of total revenue an ASC 
receives from Medicare. The larger the 
proportion of revenues an ASC receives 
from the Medicare program, the greater 
the impact of the updated rates being 
implemented by this document. The 
percentage of revenues derived from the 
Medicare program depends on the 
volume and types of services furnished. 
For example, cataract surgery accounts 
for nearly 60 percent of all surgeries 
performed in Medicare participating 
ASCs. Since cataract surgery is 
generally performed on Medicare 
patients, an ASC that performs a high 
percentage of cataract procedures will 
probably receive a higher percentage of 
its payments from Medicare than would 
an ASC with a case mix comprised 
largely of non-cataract cases. For an 
ASC that receives a large portion of its 
revenues from the Medicare program, 
the changes implemented by this notice 
will likely have a greater influence on 
the ASC’s operations and management 
decisions than they will have on an ASC 
that receives a large portion of revenue 
from other sources. 

In general, however, we expect the 
changes implemented by this notice to 
affect ASCs positively by raising the 
rates upon which payments are based. 

2. Impact on Hospitals 

For ASC approved procedures 
performed in an outpatient setting, 
hospitals are paid the lowest of their 
aggregate cost, charges, or a blend of 58 
percent of the applicable wage-adjusted 
ASC rate and 42 percent of the hospital- 
specific amount (the lower of their cost 
or charges). It should be noted that, 
although the blended payment 
methodology requires payments to be 
composed of a blend of 58 percent of the 
wage-adjusted ASC rate and 42 percent 
of the hospital-specific amount, the ASC 
portion may actually be less than 58 
percent of the total payment. This is 
especially true for the more expensive 
cases, including cataract procedures in 
Groups 6 and 8. Hospital costs for these 
procedures may be almost twice the 
ASC rate. Thus, the effect of the ASC 
rate increase being implemented by this 
notice is diluted, since the actual 
percentage increase in payment to 
hospitals is equal to the ratio of the ASC 
payment amount to the total hospital 
payment amount multiplied by the 
average increase in the ASC rates of 5.1 
percent. The other factors that may 
significantly affect payments to ASCs 
(that is. changes to the wage index and 
case-mix variations) will have less 


effect on payment to hospitals. For 
example, the wage adjustment to the 
ASC portion of a hospital payment is 
made only to the labor portion of the 
ASC amount, which accounts for one- 
third of the ASC rate. Similarly, the 
differences in the payments attributable 
to case-mix variations may be masked 
by variations in the ratio of the ASC 
payment portion to the total payment 
amount. 

Another element that reduces the 
effect of the ASC rate increase is the 
application of the lowest payment 
screen in determining payments. 
Applying the lowest of costs, charges, or 
a blend can result in some hospitals 
being paid entirely on the basis of a 
hospital’s costs or charges. In those 
instances, the increase in the ASC rates 
will have no effect on hospital 
payments. 

Finally, we anticipate that adding 
CPT-4 code 50590, extracorporeal shock 
wave lithotripsy (ESWL), to the list of 
ASC covered procedures could result in 
a slight shifting of that procedure from a 
hospital outpatient to a hospital 
inpatient setting in order to maximize 
payment. However, outpatient ESWL 
currently represents only one-tenth of 
one percent (.10 percent) of provider 
bills to Medicare, and ESWL patients 
are typically drawn from outside the 
Medicare population. Therefore, we 
believe that the new ASC facility Group 
9 payment rate for ESWL will not 
adversely affect the operation of 
lithotripsy facilities that serve a normal 
ratio of non-Medicare to Medicare 
patients and that operate efficiently 
within optimal utilization levels. 

C. Conclusion 

Overall. ASCs and hospitals will 
benefit from the updated rates 
implemented by this notice. We have 
noted that the increase in payment to 
ASCs may be affected by the changes in 
the wage index values for hospitals that 
were published in the Federal Register 
on October 1,1991 and by differences in 
case mix. The amount of the increase to 
hospitals, however, appears to be less 
sensitive to changes in the wage index 
or case mix because the blended 
payment methodology used to pay most 
ASC procedures performed in hospital 
outpatient settings greatly reduces the 
effect of variations in the wage index or 
case mix on the ASC portion of the 
payment blend. 

V. Other Required Information 

A. Paperwork Reduction Act 

This final notice does not impose any 
information collection requirements; 
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consequently, it need not be reviewed 
by the Executive Office of Management 
and Budget under the authority of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 through 3511). 

B. Public Comments 

We will consider public comments 
concerning the updating of the payment 
rates and the comments concerning 
deletion of the following twelve 
procedure codes, which were not 
discussed in the December 7,1990 
proposed notice. 


CPT code 

Description 

50205 

Renal btopsy; percutaneous, by 
su#g*cal exposure of kidney. 

65230 

Removal of foreign body, intraocu¬ 
lar; from antenor chamber, mag¬ 
netic extraction. 

65245 

Removal of foreign body. Intraocu¬ 
lar; from lens (without extraction 
lens), nonmagnetic extraction. 

66700 

Cyclodiathermy; initial. 

66701 

Cyckxfcamermy; subsequent 

66720 

Cyclocryotherapy; initial. 

66721 

Cyclocryotherapy; subsequent 

66741 

Cyclodialysis; subsequent. 

66800 

Discussion of lens capsule; Inci¬ 
sional technique (needling of 
lens), infbal. 

66801 

Discussion of lens capsule; Inci¬ 
sional technique (needling of 
lens), subsequent 

66915 

Expression of lens, bnear, one or 
more stages. 

67313 

Strabismus surgery on patient not 
previously operated on, any pro¬ 
cedure, any muscle (may include 
minor displacement, for example 
for A or V pattern); three or 
more muscles, one or both eyes. 


C. Waiver of 30-Day Delay in the 
Effective Date 

We ordinarily provide a delay of 30 
days in the effective date for documents 
such as this. However, if adherence to 
this procedure would be impractical, 
unnecessary, or contrary to the public 
interest, we may waive the delay in the 
effective date. We find good cause to 
waive the usual 30-day delay in the 
effective date for the update of the ASC 
rates. 

As explained above, we believe that it 
will be beneficial to ASCs for the 
effective date of the biennial update of 
covered ASC procedures and the annual 
update of ASC payment rates to 
coincide as closely as possible with the 
annual update of the hospital wage 
index, which we use for calculating 
payment to ASCs. Making these updates 
close together enables us to apply the 
most up-to-date hospital wage index in 
determining ASC payments. Making the 
ASC procedure list and payments rate 
updates in April or in July would 
perpetuate the use of an outdated wage 
index in determining ASC rates and 
payments. 

Any delay in the effective date would 
deprive the ASCs of the benefit of the 
use of the most up-to-date hospital wage 
index and coverage for the 858 
procedure codes added in this notice. 
(This notice also deletes eight procedure 
codes.) 

Thus, a 30-day delay in the effective 
date for the update of the ASC rates 
would be contrary to the public interest. 


Therefore, we find good cause to waive 
the usual 30-day delay in this effective 
date. 

Authority: Sections 1832(a)(2)(F) and 
1833(i)(1) and (2) of the Social Security Act 
(42 U.S.C 1395k(a)(2)(F) and 13951(i)(l) and 
(2)h 42 CFR 416.120. 416.125, and 416.130. 

(Catalog of Federal Domestic Assistance 
Program No. 93.744, Medicare— 
Supplementary Medical Insurance Program) 
Dated: September 29.1991. 

Gail R. Wilensky, 

Administrator, Health Care Financing 
A dministration . 

Dated: October 18,1991. 

Louis W. Sullivan, 

Secretary. 

Addendum A 

Additions to the Current List of Covered 
Surgical Procedures for Ambulatory 
Surgical Centers (ASCs) 

The following addendum is the final 
list of additions to the ASC List and the 
corresponding new payment groups. The 
additions are listed according to body 
system, appropriate terminology, and 
Physicians* Current Procedural 
Terminology, Fourth Edition, 1991 (CPT) 
coding. 


Adoptions to Covered Procedures in Ambulatory Surgical Centers (ASCS) 


Pay¬ 

ment 

GRP 


CPT 

code 


Description 


Integumentary System 
Skin, Subcutaneous and Areolar Tissues 


fndston 


2 

1 

1 

2 

2 

2 

2 

2 


10180 

11404 

11444 

11450 

11451 

11462 

11463 
11470 


fncis'cn and drainage, complex, postoperative wound infection. 

&os.'on— Benign Lessons 

Excision, benign lesion, except skin tag (unless hsted elsewhere), trunk, arms or tegs, lesion diameter 3.1 to 4.0 cm. 

Excision, other benign lesion (unless listed elsewhere), lace, ears, eyelids, nose, lips, mucous membrane, lesion dtemeter 3.1 to 4.0 cm. 
Excision of skin and subcutaneous tissue for hidradeniiis. axillary; with primary suture. 

Excision of skin and subcutaneous tissue for hidradeniUs, axWtery. with other closure. 

Excision of skin and subcutaneous tissue tor hidradenitis, inguinal; with primary suture. 

Excision of skin and subcutaneous tissue for hidradenitis, inguinah, with other closure 

Excision of skin and subcutaneous tissue tor hidradenitis, perianal, perinesf, or umNkcaf; with primary closure. 


Excision—Matignani Lesions 


2 

2 

2 


11604 

11624 

11644 


Excision, malignant lesion, trunk, arms, or legs; lesion diameter 3.1 to 4.0 cm. 

Excision, malignant lesion, scalp, neck, hands, feet, genitalia; lesion diameter 3.1 to 4.0 cm. 
Excision, malignant lesion, face, ears, eyelids, nose, lips; lesion diameter 3.1 to 4.0 cm. 


Miscellaneous 


tntmduction 


2 

3 

1 


11960 

11970 

1*971 


Insertion of tissue expanders). 

Replacement of tissue expander with permanent prosthesis. 
Removal of tissue expanders) without Insertion of prosthesis. 
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Additions to Covered Procedures in Ambulatory Surgical Centers (ASCS)—Continued 


Pay¬ 

ment 

GRP 


CPT 

code 


Description 


Repair 


Repair-Simple 


2 

2 

1 

1 


12005 

12016 

12020 

12021 


Simple repair of superficial wounds of scalp, neck, axillae, external genitalia, trunk and/or extremities (including hands and feet); 12.6 cm to 20.0 cm. 
Simple repair of superficial wounds of face. ears, eyelids, nose, lips and/or mucous membranes; 12.6 cm to 20.0 cm. 

Treatment of superficial wound dehiscence, simple closure. 

Treatment of superficial wound dehiscence; with packing. 


2 

2 

2 

2 

2 

2 


12034 

12035 

12044 

12045 

12054 

12055 


Repair—intermediate 

Layer closure of wounds of scalp, axillae, trunk and/or extremities (excluding hands and feet); 7.6 cm to 12.5 cm. 
Layer closure of wounds of scalp, axillae, trunk and/or extremities (excluding hands and feet); 12.6 cm to 20.0 cm. 
Layer closure of wounds of neck, hands, feet and/or external genitalia; 7.6 cm to 12.5 cm. 

Layer closure of wounds of neck, hands, feet and/or external genitalia; 12.0 cm to 20.0 cm. 

Layer closure of wounds of face, ears, eyelids, nose, lips and/or mucous membranes; 7.6 cm to 12.5 cm. 

Layer closure of wounds of face. ears, eyelids, nose, lips and/or mucous membranes; 12.6 cm to 20.0 cm. 


2 

2 

2 

3 

3 

2 

2 

2 


2 

3 

2 


3 

4 
4 
4 

3 

1 

2 


13100 

13*20 

13131 

13150 

13151 
13160 
14000 
14040 


15120 

15121 
15400 


15934 

15935 

15936 

15937 
15940 


Repair—Complex 

Repair, complex, trunk; 1.1 cm to 2.5 cm. 

Repair, complex, scalp, arms, and/or legs, 1.1 cm to 2.5 cm. 

Repair, complex, forehead, cheeks, chin, mouth, neck, axillae, genitalia, hands and/or feet; 1.1 cm to 2.5 cm. 

Repair, complex, eyelids, nose, ears and/or lips; 1.0 cm or less. 

Repair, complex, eyelids, nose, ears and/or lips; 1.1 cm to 2.5 cm. 

Secondary closure of surgical wound or dehiscence, extensive or complicated. 

Adjacent tissue transfer or rearrangement trunk; defect 10 sq cm or less. 

Adjacent tissue transfer or rearrangement, forehead, cheeks, chin, mouth, neck, axillae, genitalia, hands and/or feet defect 10 sq cm or less. 
Free Skin Grafts 

Split graft, face, eyelids, mouth, neck, ears, orbits, genitalia, and/or multiple digits; 100 sq cm or less, or each one percent of body area of infants and 
children (except 15050). 

Split graft face, eyelids, mouth, neck, ears, orbits, genitalia, and/or multiple digits; each additional 100 sq cm. or each one percent of body area of 
infants and children, or part thereof. 

Application of xenograft skin. 

Pressure Ulcers (Decubitus Ulcers ) 

Excision, sacral pressure ulcer, with local or regional skin flap closure (eg, advancement, rotation, rhomboid, bipedicle). 

Excision, sacral pressure ulcer, with local or regional skin flap closure (eg, advancement, rotation, rhomboid, bipedicle); with osteclomy. 
Excision, sacral pressure ulcer, with other flap closure. 

Excision, sacral pressure ulcer, with other flap closure; with osteotomy. 

Excision, ischial pressure ulcer, with primary suture. 


Bums. Local Treatment 

16030 Dressing and/or debridement, initial or subsequent; without anesthesia, large (eg, more than one extremity). 
16035 Escharotomy. 


Breast 


Excision 


1 

2 

3 

7 

5 


19100 

19110 

19112 

19162 

19260 


Biopsy of breast, needle (separate procedure). 

Nipple exploration, with or without excision of a solitary lactiferous duct or a papilloma lactiferous duct 
Excision of lactiferous duct fistula. 

Mastectomy, partial; with axillary lymphadenectomy. 

Excision of chest wall tumor including ribs. 


4 

1 

1 

2 

3 

4 

5 
5 
5 
4 

4 

5 


Repair and Reconstruction 


19310 

19326 

19330 

19340 

19342 

19350 

19360 

19364 

19366 

19370 

19371 
19300 


Reduction mammaplasty. 

Removal of intact mammary implant. 

Removal of mammary implant material. 

Immediate insertion of breast prosthesis following mastopexy, mastectomy or In reconstruction. 
Delayed insertion of breast prosthesis following mastopexy. mastectomy or in reconstruction. 
Nipple/areola reconstruction. 

Breast reconstruction with muscle or myocutaneous flap. 

Breast reconstruction with free flap. 

Breast reconstruction with other technique. 

Open periprosthetic capsulotomy. breast. 

Penprosthetic capsulectomy, breast. 

Revision of reconstructed breast. 


Musculoskeletal System 
General 


Excision 


2 

1 

1 

1 

2 


20200 

20206 

20220 


Biopsy, muscle; superficial. 

Biopsy, muscle, percutaneous needle. 

Biopsy, bone, trocar or needle; superficial (eg, ilium, sternum, spinous process, ribs). 


Introduction or Removal 

20670 Removal of implant; superficial, (eg. buried wire, pin or rod) (separate procedure). 
20690 Application of external fixation system (eg. Hoffmann apparatus), including removal. 
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Additions to Covered Procedures in Ambulatory Surgical Centers (ASCS)—Continued 


Pay¬ 

ment 

GRP 

CPT 

code 

Description 

4 

20924 

Grafts (or Implants) 

Tendon yah, from a distance (eg, pelmans, toe extensor, piantans). 


Exctsion 


2 

2 

2 

3 


21025 

21026 
21041 
21070 


Excision of bone (eg. for osteomyelitis or bone abscess); mandible. 
Excision of bone (eg, for osteomyelitis or bone abscess), facial bone(s). 
Excision of benign cyst or tumor of mandible; complex. 

Coroncxdectomy (separate procedure). 


Repair, Revision, or Reconstruction 


5 

7 

5 
7 
7 
7 
7 

4 

6 

5 
7 
7 
7 
7 
7 
7 
5 
7 
5 
5 


21206 

21206 

21209 

21210 
21215 
21230 
21235 
21240 

21242 

21243 

21244 

21245 

21246 
21246 
21249 
21267 
21270 
21275 
21280 
21282 


Osteotomy (eg, for prognathism, micrognafhism. apertognathism or tor reconstruction); mawHa, segmental 
Osteoplasty, facial bones; augmentation (autograft. allograft. or prosthetic implant). 

Osteoplasty, facial bones; reduction. 

Graft bone; nasal, maxillary or malar areas (indudes obtaining graft). 

Graft, bone, mandible (includes obtaining graft). 

Graft, rib cartilage, autogenous, to face, chin, nose or ear (Includes obtaining graft). 

Graft; ear cartilage to nose or ear (includes obtaining graft). 

Arthroplasty, temporomandibular joint with or without autograft. 

Arthroplasty, temporomandibular joint, with allograft. 

Arthroplasty, temporomandibular joint with prosthetic joint replacement. 

Reconstruction of mandible, extraoral, with transosteal bone plate (eg, mandibuiar staple bone plate). 
Reconstruction of mandtbte or maxilla, subperiosteal implant partial. 

Reconstruction of mandible or maxiHa. subperiosteal implant complete. 

Reconstruction of mandible or maxilla, endosteal implant (eg. blade, cylinder); partial. 

Reconstruction of mandible or maxtfa, endosteal implant (eg. blade, cylinder); complete. 

Orbital repositioning, periorbital osteotomies, unilateral, with bone grafts; extracranial approach. 

Malar augmentation, bone or aHoplestic maienal. 

Secondary revision of ofbrtocrartiofacial reconstruction. 

Medial canthoplasty. 

Lateral canthopexy. 


Fracture and/or Dietocatmn 


2 

2 

5 

5 

5 

5 

7 

7 

2 

3 

4 

5 

4 

5 

3 

4 

5 
4 

4 

5 

4 

5 


21300 

21337 

21339 

21385 

21386 

21387 
21390 
21395 

21400 

21401 

21406 

21407 

21421 

21422 
21440 
21445 
2U54 
21455 

21461 

21462 
21465 
21470 


Treatment of doeed sfcuti fracture without operation. 

Treatment of dosed nasal septal fracture. 

Open treatment of nasoethmoid fracture; with external fixation. 

Open treatment of orbital floor “blowout'' fracture; transantral approach (CakJwefl-Luc typo operation). 

Open treatment of orbrtal floor “blowout" fracture; penoftxtal approach. 

Open treatment of orbrtal floor “blowout'* fracture; combined approach. 

Open treatment of orbrtal floor “blowout" fracture; periorbital approach, with aftoptastic or other Implant 
Open treatment of orbrtal floor "blowout" fracture; periorbital approach with bone graft (includes obtaining graft). 

Treatment of fracture of orbit, except “blowout"; without manipulation. 

Treatment of fracture of orbit, except "blowout"; with manipulation. 

Open treatment of fracture of orbit, except "blowout”, without Implant 
Open treatment of fracture of orbit, except "blowout", with implant 

Treatment of palatal or alveolar ridge fractures (Lefort I type); closed manipulation with interdental wire fixation or fixation of denture or splint. 
Treatment of palatal or alveolar ridge fractures (Lefort I type); open treatment. 

Manipulative treatment of alveolar ndge fracture (separate procedure). 

Open treatment of alveolar ridge fracture (separate procedure). 

Open treatment of closed or open mandibular fracture with external fixation. 

Closed manipulative treatment by interdental fixation of dosed or open mandibuiar fracture. 

Open treatment of dosed or open mandibular fracture; without interdental fixation. 

Open treatment of dosed or open mandibular fracture; with interdental fixation. 

Open treatment of manoibuiar condylar fracture. 

Open treatment of complicated closed or open mandibuiar tractive by multiple surgical approaches indudmg Internal fixation, interdental fixation, and/ 


3 

2 


or wiring of dentures or splints. 

21493 Treatment of dosed or open hyoid fracture; without manipulation. 
21497 Interdental wiring, for condition other than fracture. 


Neck (Soft Tissues) and Thorix 


Excision 


1 

2 


21550 Biopsy. Soft tissue of neck or thorax. 
21620 Osteotomy of sternum, partial. 


2 

3 

3 


21700 

21720 

21725 


Repair, Revtston or Reconstruction 

Division of scalenus anticus; without resection of cervical rib. 

Division of stemodeidomastoto for torticollis, open operation; without cast application. 
Division of sternocleidomastoid for torticollis, open operation; with cast application. 


Fracture and/or Distocation 


1 21800 
2 21805 

2 21810 
1 21820 


Treatment of rib fracture; dosed, uncomplicated, each. 

Treatment of rib fracture; open or complicated, each. 

Treatment of nb fracture; dosed or open requmng external fixation ("flail chest"). 
Treatment of sternum fracture; closed. 
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Additions to Covered Procedures in Ambulatory Surgical Centers (ASCS)—Continued 


Pay¬ 

ment 

GRP 


CPT 

code 


Description 


Back and Flank 


Excision 


1 

2 

2 

3 


21920 

21925 

21930 

21953 


Biopsy, soft tissue of back or flank, superficial. 

Biopsy, soft tissue of back or flank; deep. 

Exctsion. tumor, soft tissue of back or flank 

Radical resection of tumor (eg. malignant neoplasm), soft tissue of back or flank. 


Spine (Vertebral Column) 


Excision 


3 

3 

3 


22100 

22101 

22102 


Partial resection of vertebral component, spinous processes; cervical. 
Partial resection of vertebral component, spinous processes; thoracic. 
Partial resection of vertebral component, spinous processes, lumbar. 


1 

1 

2 

3 

3 

3 


22305 

22310 

22315 

22325 

22326 

22327 


Fracture and/or Dislocation 

Closed treatment of vertebral process fracture(s). 

Closed treatment of vertebral body fracture(s). without manipulation. 

Dosed treatment of vertebral fracture and/or dislocation, with or without anesthesia, by manipulation or traction, each. 
Open treatment of vertebral fracture and/or dislocation; lumbar, each. 

Open treatment of vertebral fracture and/or dislocation.' cervical, each. 

Open treatment of vertebral fracture and/or dislocation; thoracic, each. 


2 


22505 


Manipulation 

Manipulation of spine requiring anesthesia, any region. 


Shoulder 


-- 

Excision 


1 

2 

3 

4 
4 

4 

5 
5 
5 
5 
5 
5 


23065 

23075 

23077 

23105 

23106 

23107 
23120 
23125 

23145 

23146 

23155 

23156 


Biopsy, soft tissue of shoulder area; superficial. 

Exctsion, tumor, shoulder area; subcutaneous. • 

Radical resection of tumor (eg, malignant neoplasm), soft tissue of shoulder area. 

Arthrotomy for synovectomy; glenohumeral jomt. 

Arthrotomy for synovectomy; sternoclavicular joint 

Arthrotomy, glenohumeral joint with jomt exploration, with or without removal of loose or foreign body. 
Claviculectomy; partial. 

Claviculectomy; total 

Excision or curettage of bone cyst or benign tumor of clavicle or scapula; with autograft (includes obtaining graft). 

Excision or curettage of bone cyst or benign tumor of clavicle or scapula; with allograft. 

Excision or curettage of bone cyst or bentgn tumor of proximal humerus; with autograft (includes obtaining graft). 

Exctsion or curettage of bone cyst or benign tumor of proximal humerus; with allograft. 

Introduction or Removal 


1 


23330 


Removal of foreign body, shoulder, subcutaneous. 


S 

7 

7 

5 

7 

5 

7 

4 

4 

5 
7 
5 
7 
5 
7 
4 
7 
3 
3 

1 

3 

1 

1 

3 

4 
1 
1 

3 

4 
1 
1 
3 


2339S 

23397 

23400 

23410 

23412 

23415 

23420 

23430 

23440 

23450 

23455 

23460 

23462 

23465 

23466 
23480 
23465 

23490 

23491 


23500 

23510 

23520 

23525 

23530 

23532 

23540 

23545 

23550 

23552 

23570 

23575 

23580 


Repair, Revision or Reconstruction 

Muscle transfer, any type for paralysis of shoulder or upper arm; single. 

Muscle transfer, any type for paralysis of shoulder or upper arm, multiple. 

Scapulopexy (eg, Sprengel’s deformity or for paralysis). 

Repair of ruptured supraspinatus tendon (rotator cuff) or musculotendinous cuff; acute. 

Repair of ruptured supraspinatus tendon (rotator cuff) or musculotendinous cuff; chronic. 

Coracoacrormal ligament release, with or without acromioplasty. for chronic ruptured supraspinatus tendon (rotator cuff). 

Repair of complete shoulder (rotator) cuff avulsion, chronic (includes acromioplasty). 

Tenodesis for rupture of long tendon of biceps. 

Resection or transplantation of long tendon of biceps, tor chronic tenosynovitis. 

Capsulorrhaphy for recurrent dislocation, anterior; Putb-Platt procedure or Magnuson type operation. 

Capsulorrhaphy for recurrent dislocation, anterior; Bankart type operation with or without stapling. 

Capsulorrhaphy for recurrent dislocation, anterior, any type; with bone block. 

Capsulorrhaphy for recurrent dislocation, anterior, any type; with coracoid process transfer. 

Capsulorrhaphy for recurrent dislocation, posterior, with or without bone block. 

Capsulorrhaphy lor recurrent dislocation with any type multi-directional instability. 

Osteotomy, clavicle, with or without internal fixation. 

Osteotomy, clavicle, with or without internal fixation; with bone graft for nonunion or makjmon (includes obtaining graft and/or necessary fixation). 
Prophylactic treatment (nailing, pinning, plating or winng) with or without methyl methacrylate; clavicle. 

Prophylactic treatment (nailing, pinning, plating or wiring) with or without methyl methacrylate; proximal humerus and humeral head. 

Fracture and/or Dislocation 

Treatment of closed clavicular fracture; without manipulation. 

Treatment of open clavicular fracture, with uncomplicated soft tissue closure. 

Treatment of closed sternoclavicular dislocation; without manipulation. 

Treatment of dosed sternoclavicular dislocation; with manipulation. 

Open treatment of closed or open sternoclavicular dislocation, acute or chrome. 

Open treatment of dosed or open sternoclavicular dislocation, acute or chronic; with fascial graft (indudes obtaining graft). 

Treatment of closed acromioclavicular dislocation, without manipulation. 

Treatment of dosed acromioclavicular dislocation; with manipulation. 

Open treatment of closed or open acromiodavicular dislocation, acute or chronic. 

Open treatment of closed or open acromiodavicular dislocation, acute or chrome; with fascial graft (includes obtaining graft). 

Treatment of closed scapular fracture; without manipulation. 

Treatment of dosed scapular fracture; with manipulation (with or without shoulder joint involvement). 

Treatment of open scapular fracture, with uncomplicated soft tissue closure. 
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Additions to Covered Procedures in Ambulatory Surgical Centers (ASCS)—Continued 


Pay¬ 

ment 

GRP 

CPT 

code 

3 

23585 

1 

23600 

4 

23615 

1 

23620 

1 

23850 

4 

23800 

7 

23802 

3 

23921 


Description 


Open treatment of closed or open scapular fracture juxta-articular. 

Treatment of closed humeral (surgical or anatomical neck) fracture; without manipulation. 

Open treatment of closed or open humeral (surgical or anatomical neck) fracture, with or without Internal or external skeletal fixation. 
Treatment of closed greater tuberosity fracture; without manipulation. 

Treatment of closed shoulder dislocation, with manipulation; without anesthesia. 

Arthrodesis 

Arthrodesis, shoulder joint with or without local bone graft. 

Arthrodesis, shoulder joint, with primary autogenous graft (includes obtaining graft). 

Amputation 

Disarticulation of shoulder, secondary closure or scar revision. 


Humerus (Upper Arm) and Elbow 


23931 

24065 

24066 
24077 
24102 

24150 

24151 

24152 

24153 


24360 

24361 
24363 

24365 

24366 
24400 
24410 
24430 
24435 
24498 


24500 

24560 

24576 

24587 

24588 

24600 

24660 

24670 


24800 

24602 


24925 


Incision 

Incision and drainage, upper arm or elbow area; infected bursa. 

Excision 

Biopsy, soft tissue of upper arm or elbow area; superficial. 

Biopsy, soft tissue of upper arm or elbow area; deep. 

Radical resection of tumor (eg, malignant neoplasm), soft tissue of upper arm or elbow area. 

Arthrotomy. elbow; for synovectomy. 

Radical resection for tumor, shaft or distal humerus. 

Radical resection for tumor, shaft or distal humerus; with autograft (includes obtaining graft). 

Radical resection for tumor, radial head or neck. 

Radical resection for tumor, radial head or neck; with autograft (includes obtaining graft). 

Repatr, Revision and Reconstruction 
Arthroplasty, elbow; with membrane. 

Arthroplasty, elbow; with distal humeral prosthetic replacement. 

Arthroplasty, elbow, with distal humerus and proximal ulnar prosthetic replacement (’Total elbow”). 

Arthroplasty, radial head. 

Arthroplasty, radial head; with implant 
Osteotomy, humerus, wrth or without internal fixation. 

Multiple osteotomies with realignment on intramedullary rod. humeral shaft (Sofield type procedure). 

Repair of nonunion or malunion, humerus; without graft (eg. compression technique). 

Repair of nonunion or malunion, humerus; with iliac or other autograft (includes obtaining graft). 

Prophylactic treatment (nailing, pinning, plating or wiring); with or without methylmethacrylate, humerus. 

Fracture and/or Dislocation 

Treatment of closed humeral shaft fracture; without manipulation. 

Treatment of ck>6ed humeral epicondytar fracture, medial or lateral; without manipulation. 

Treatment of closed humeral condylar fracture, medial or lateral; without manipulation. 

Open treatment of closed or open comminuted elbow fracture (fracture distal humerus and/or proximal ulna/radlus). with or without internal or 
external skeletal fixation; with implant 

Open treatment of closed or open comminuted elbow fracture (fracture distal humerus and/or proximal ulna/radius), with or without Internal or 
external skeletal fixation; with implants and fascia lata ligament reconstruction. 

Treatment of closed elbow dislocation; without anesthesia. 

Treatment of open radial head or neck fracture, with uncomplicated soft tissue closure. 

Treatment of closed ulnar fracture, proximal end (olecranon process); without manipulation. 

Arthrodesis 

Arthrodesis, elbow joint; with or without local autograft or allograft 

Arthrodesis, elbow joint; with autograft (includes obtaining graft other than locally obtained). 

Amputation 

Amputation, arm through humerus; secondary closure or scar revision. 


Forearm and Wrist 


25031 

25065 

25075 

25077 

25105 

25115 

25116 

25118 

25119 
25170 


25250 

25251 


Incision 

Incision and drainage, forearm and/or wrist; infected bursa. 

Excision 

Biopsy, soft tissue of forearm and/or wrist superficial. 

Excision, tumor, forearm and/or wrist area; subcutaneous. 

Radical resection of tumor (eg. malignant neoplasm), soft tissue of forearm and/or wrist area. 

Arthrotomy, wrist joint for synovectomy. 

Radical excision of bursa, synovia of wrist or forearm tendon sheaths (eg. tenosynovitis, fungus, TBC, or other granulomas, rheumatoid arthritis); 
flexors. 

Radical excision of bursa, synovia of wrist, or forearm tendon sheaths (eg, tenosynovitis, fungus, TBC. or other granulomas, rheumatoid arthritis); 

extensors, with or without transposition of dorsal retinaculum. 

Synovectomy, extensor tendon sheath, wrist, single compartment. 

Synovectomy, extensor tendon sheath, wrist, single compartment; with resection of distal ulna 
Radical resection for tumor, radius or ulna. 

Introduction or Removal 

Removal of wrist prosthesis (separate procedure). 

Removal of wrist prosthesis; complicated, including “total wrist”. 
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Additions to Covered Procedures in Ambulatory Surgical Centers (ASCS)—Continued 


Pay¬ 

ment 

GRP 

CPT 

code 

5 

25330 

5 

25331 

5 

25332 

3 

25335 

3 

25350 

3 

25355 

3 

25360 

3 

25365 

3 

25370 

4 

25375 

3 

25400 

4 

25405 

3 

25415 

4 

25420 

3 

25425 

4 

25426 

4 

25440 

5 

25441 

5 

25442 

5 

25443 

5 

25444 

5 

25445 

7 

25446 

5 

25447 

5 

25449 

3 

25490 

3 

25491 

3 

25492 

2 

25624 

4 

25800 

5 

25805 

5 

25810 

4 

25820 

5 

25825 

3 

25907 

3 

25922 

3 

25929 


Description 


Repair, Revision or Reconstruction 
Arthroplasty, wrist 
Arthroplasty, wnst, with implant. 

Arthroplasty, wrist, pseudarthrosis type with interna! fixation. 

Centralization of wrist on ulna (eg. radial dub hand). 

Osteotomy, radius, distal third. 

Osteotomy, radius, middle or proximal third. 

Osteotomy, ulna. 

Osteotomy; radius and ulna. 

Multiple osteotomies, with realignment on intramedullary rod (Sofiekl type procedure); radius or ulna. 

Multiple osteotomies, with realignment on intramedullary rod (Sofiekl type procedure); radius or ulna. 

Repair of nonunion or malumon. radius or ulna; without graft (eg. compression technique). 

Repair of nonunion or malunion. radius or ulna; with iliac or otfier autograft (indudes obtaining graft). 

Repair of nonunion or malunion. radius and ulna: without graft (eg. compression technique) 

Repair of nonunion or malunion, radius and ulna; with iliac or other autograft (includes obtaining graft). 

Repair of defect with autograft; radius or ulna. 

Repair of defect with autograft; radius and ulna. 

Repair of nonunion, scaphoid (navicular) bone, with or without radial styloidectomy (indudes obtaining graft and necessary fixation). 
Arthroplasty with prosthetic replacement distal radius. 

Arthroplasty with prosthetic replacement; distal ulna. 

Arthroplasty with prosthetic replacement scaphoid (navicular). 

Arthroplasty with prosthetic replacement; lunate. 

Arthroplasty with prosthetic replacement; trapezium. 

Arthroplasty with prosthetic replacement distal radius and partial or entire carpus ("total wrist"). 

Interposition arthroplasty, inter carpal or carpometacarpal joints. 

Revision of arthroplasty, including removal of Implant, wnst joint 

Prophylactic treatment (nailing, pinning, plating or wiring). with or without methyl methacrylate; radius. 

Prophylactic treatment (nailing, pinning, plating or wiring), with or without methyl methacrylate; ulna. 

Prophylactic treatment (nailing, pinning, plating or wiring), with or without methyl methacrylate: radius and ulna 

Fracture and/or Dislocation 

Treatment of dosed carpal scaphoid (navicular) fracture; with manipulation 
Arthrodesis 

Arthrodesis, wrist joint (induding radiocarpal and/or ulnocarpal fusion); without bone graft 
Arthrodesis, wrist joint (induding radiocarpal and/or ulnocarpal fusion); with sliding graft 

Arthrodesis, wrist joint (induding radiocarpal and/or ulnocarpal fusion); with iliac or other autograft (indudes obtaining graft). 

Intercarpal fusion; without bone graft 

Inter carpal fusion; with autograft (indudes obtaining graft). 

Amputation 

Amputation, forearm, through radius and ulna; secondary closure or scar revision. 

Disarticulation through wrist; secondary dosure or scar revision. 

Transmetacarpal amputation, secondary dosure or scar revision. 


Hand and Fingers 


Exdston 


3 

3 

3 

3 

3 


26117 

26130 

26236 

26260 

26262 


Radical resection of tumor (eg. malignant neoplasm), soft tissue of hand or finger. 

Synovectomy, carpometacarpal joint 

Partial excision (craterization, saucerization, or diaphysectomy) of bone (eg, for osteomyelitis); distal phalanx of finger 
Radical resection (osteotomy) for tumor, proximal or middle phalanx of finger. 

Radical resection (osteotomy) for tumor, distal phalanx of finger. 


Introduction or Removal 


2 


26320 


Removal of Implant from finger or hand. 


4 

4 

3 
1 
1 

4 

5 
4 
2 

3 

4 

5 
5 
5 
3 
3 
2 
3 


4 

2 


26357 

26415 

26437 

26478 

26479 
26504 
26527 
26546 

26560 

26561 

26562 
26565 
26580 

26590 

26591 
26593 

26596 

26597 


26615 

26742 


Repair, Revision or Reconstruction 

Flexor tendon repair or advancement single, in "no man s land"; secondary, each tendon. 

Extensor tendon excision, implantation of plastic tube or rod for delayed extensor tendon hand or finger. 

Extensor tendon realignment hand. 

Tendon lengthening, flexor, hand or finger, single, each. 

Tendon shortening, flexor, hand or finger, single, each. 

Tendon pulley reconstruction; with tendon prosthesis (separate procedure). 

Arthroplasty, carpometacarpal joint 

Repair and reconstruction, finger, volar plate, interphalangeal joint 

Repair of syndactyly (web finger) each web space; with skin flaps. 

Repair of syndactyly (web finger) each web space; with skin flaps and grafts. 

Repair of syndactyly (web finger) each web space, complex (eg. involving bone, nails). 

Osteotomy for correction of deformity; metacarpal. 

Repair cleft hand. 

Repair macrodactylia. 

Repair, intrinsic muscles of hand (specify). 

Release, intrinsic muscles of hand (specify). 

Excision of constricting ring of finger, with multiple Z-piastres 

Release of scar contracture, flexor or extensor, with skin grafts, rearrangement flaps, or Z-ptasties. hand and/or finger. 
Fractures and/or Dislocations 

Open treatment of closed or open metacarpal fracture, single, with or without internal or external skeletal fixation, each bone. 
Treatment of closed articular fracture, involving metacarpophalangeal or proximal interphalangeal joint; with manipulation, each. 
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Pay¬ 

ment 

GRP 

CPT 

code 

2 

26756 

2 

26776 

4 

26850 

4 

26852 


Descnpticn 


Treatment of closed distal phelangeal fracture, finger or thumb, with percutaneous pinning, each. 

Treatment of closed interphalangea! joint dislocation, single, with manipulation; with percutaneous pinning. 

Arthrodesis 

Arthrodesis, metacarpophalangeal joint, with or without internal fixation. 

Arthrodesis, metacarpophalangeal joint, with or without internal fixation; with autograft (includes obtaining graft). 


Pelvis and Hip Joint 


Excision 


3 

3 

5 

5 


27049 

27050 
27060 
27062 


Radical resection of tumor (eg. malignant neoplasm), soft tissue of pelvis and hip 8rea. 
Arthrotomy. for biopsy; sacroiliac joint 
Excision; ischial bursa. 

Excision, trochanteric bursa or calcification. 


1 


3 

3 

4 
4 
4 
4 


Introduction and/or Removal 


27066 


Removal of foreign body, pelvis or hip; subcutaneous tissue. 


27097 

27098 
27100 
27t05 

27110 

27111 


Repair, Revision or Reconstruction 
Hamstring recession, proximal. 

Adductor transfer to ischium. 

Transfer external obiique muscle to greater trochanter including fascial or tendon extension (graft). 
Transfer parospinal muscie to hip (includes fascial or tendon extension graft). 

Transfer iliopsoas to greater trochanter. 

Transfer iliopsoas to femoral neck. 


Fractures and/or Dislocations 


1 

2 

1 

2 

1 

1 

1 

1 

1 

2 

1 

1 


27190 
27192 

27195 

27196 
27210 
27230 
27238 
27246 
27250 
27252 

27265 

27266 


Treatment of closed sacral fracture. 

Open treaiment of closed or open sacral fracture. 

Treatment of sacroiliac and/or symphysis pubis dislocation, without manipulation. 

Treatment of sacroiliac and/or symphysis pubis dislocation, with anesthesia and with manipulation. 

Treatment of closed iUac, pubic or ischial fracture. 

Treatment of closed femoral fracture, proximal end. neck; without manipulation. 

Treatment of closed intertrochanteric, pertrochanteric, or subtrochanteric femoral fracture; without manipulation. 
Treatment of closed greater trochanteric fracture, without manipulation. 

Treatment of closed hip dislocation, traumatic; without anesthesia. 

Treatment of closed hip dislocation, traumatic; requiring anesthesia 

Treatment of atraumatic hip dislocation (eg, post-total hip arthroplasty); without anesthesia. 

Treatment of atraumatic hip dislocation (eg, post-total hip arthroplasty); requiring general anesthesia. 




i 


Femur (Thigh Region) and Knee Joint 


Excision 


1 

4 

4 

4 

4 

4 

3 

4 


27323 

27331 

27332 

27333 

27334 

27335 
27340 
27356 


Biopsy, soft tissue of thigh or Knee area: superficial. 

Arthrotomy, knee with joint exploration, with or without biopsy, with or without removal of loose or foreign bodies. 
Arthrotomy. knee, for excision of semilunar cartilage (meniscectomy); medial or lateral. 

Arthrotomy, knee, for excision of semilunar cartilage (meniscectomy); medial and lateral. 

Arthrotomy. knee, for synovectomy; anterior or posterior. 

Arthrotomy. knee, for synovectomy; anterior and posterior including popliteal area. 

Excision, prepatellar bursa. 

Excision or curettage of bone cyst or benign tumor of femur, with allograft 


1 

3 

3 

3 

4 
4 
4 
4 
3 

3 

4 
4 

4 

5 
5 
5 
5 
5 


27380 

27381 

27385 

27386 
27403 
27405 
27407 
27409 
27418 

27427 

27428 

27429 

27437 

27438 

27440 

27441 

27442 

27443 


Repair, Revision or Reconstruction 
Suture of infrapatellar tendon; primary. 

Suture of infrapatellar tendon; secondary. Reconstruction, including fascial or tendon graft 
Suture of quadriceps or hamstring muscle rupture; primary. 

Suture of quadriceps or hamstring muscle rupture; secondary reconstruction, including fascial or tendon graft 
Arthrotomy with open meniscus repair. 

Repair, primary, torn ligament and/or capsule. Knee; collateral. 

°epa»r, pnmary, tern ligament and/or capsule, Knee; cruciate. 

Repair, primary, tom ligament and/or capsule, Knee; collateral and cruciate ligaments. 

Anterior tibia* tubercle plasty for chondromalacia patellae (Maquet procedure). 

Ligamentous reconstruction (augmentation), Knee; extra-articular. 

Ligamentous reconstruction (augmentation). Knee; Intra-articular (open). 

Ligamentous reconstruction (augmentation). Knee; intra-articuiar (open) and extra-articular. 

Arthroplasty, patella; without prosthesis. 

Arthroplasty, patella; with prosthesis. 

Arthroplasty. Knee, titxai plateau. 

Arthroplasty, Knee, titxal plateau; with debndement and partial synovectomy. 

Arthroplasty, Knee, femoral condyles or tib*al plateaus. 

Arthroplasty, Knee, femoral condyles or tibial plateaus; with debndement and partial synovectomy. 


1 

2 

2 

1 

1 

2 


27500 

27502 

27504 

27508 

27510 

27512 


Fractures and/or Dislocations 

Treatment of closed femoral shaft fracture (including supracondylar), without manipulation (includes traction). 
Treatment of dosed femoral shaft fracture (including supracondylar); with manipulation. 

Treatment of open femoral shaft fracture (mduding supracondylar), with uncomplicated soft tissue closure. 
Treatment of dosed femoral fracture, distal end. medial or lateral condyle; without manipulation. 

Treatment of closed femoral fracture, distal end. medial or lateral condyle; with manipulation. 

Treatment of open femoral fracture, distal end, medial or lateral condyle, with uncomplicated soft tissue closure. 
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Pay¬ 
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CPT 

code 


Description 


27516 

27517 
27520 
27530 
27538 
27550 
27560 


Treatment of dosed distaJ femoral epiphyseal separation; without manipulation (includes traction). 
Treatment of dosed distal femoral epiphyseal separation; with manipulation. 

Treatment of closed patellar fracture, without manipulation. 

Treatment of closed tibial fracture, proximal (plateau); without manipulation 
Treatment of dosed intercondylar spine(s) fracture(s) of knee. 

Treatment of dosed knee dislocation; without anesthesia. 

Treatment of closed patellar dislocation; without anesthesia. 


Incision 


2 


27604 


Indsion and drainage, leg or ankle, infected bursa. 


1 

2 

3 

2 

3 

4 
4 


3 
2 
2 
2 
5 
2 
2 
2 
2 

4 
2 
2 
2 
2 
2 
3 


1 

1 

2 

1 

1 

1 

1 

1 

1 

1 

1 

2 

3 

1 

1 

2 

3 

3 

1 

1 

2 

1 


27613 

27614 

27615 

27618 

27619 

27625 

27626 


27687 

27695 

276% 

27698 

27700 

27704 

27705 
27707 
27709 
27715 
27730 
27732 
27734 
27740 
27742 
27745 


27750 

27752 

27754 

27760 

27762 

27780 

27786 

27788 

27800 

27808 

27010 

27812 

27814 

27816 

27010 

27820 

27822 

27823 

27830 

27831 

27832 
27840 


Excision 

Biopsy, soft tissue of leg or ankle area; superficial. 

Biopsy, soft tissue of leg or ankle area; deep. 

Radical resection of tumor (eg. malignant neoplasm), soft tissue of leg or ankle area. 

Excision, tumor, leg or ankle area, subcutaneous. 

Excision, tumor, leg or ankle area; deep, subfasdal or intramuscular. 

Arthrotomy. ankle, for synovectomy. 

Arthrotomy. ankle, for synovectomy; induding tenosynovectomy. 

Repair, Revision or Reconstruction 
Gastrocnemius recession (eg, Strayer procedure). 

Suture, primary, tom, ruptured or severed ligament, ankle; collateral. 

Suture, primary, tom, ruptured or severed ligament, ankle; both collateral ligaments. 

Suture, secondary repair, torn, ruptured or severed ligament, ankle; collateral (eg, Watson-Jones procedure). 

Arthroplasty, ankle. 

Removal of ankle implant. 

Osteotomy; tibia. 

Osteotomy; fibula. 

Osteotomy; tibia and fibula. 

Osteotomy; tibia and fibula, lengthening. 

Epiphyseal arrest by epiphysiodesis or stapling, distal tibia. , 

Epiphyseal arrest by epiphysiodesis or stapling; distal fibula. 

Epiphyseal arrest by epiphysiodesis or stapling; distal tibia and fibula. 

Epiphyseal arrest by epiphysiodesis or stapling; combined, proximal and distal tibia and fibula. 

Epiphyseal arrest by epiphysiodesis or stapling; combined, proximal and distal tibia and fibula and distal femur. 

Prophylactic treatment (nailing, pinning, plating or wiring); with or without methylmethacrylate; tibia. 

Fractures and/or Dislocations 

Treatment of closed tibial shaft fracture; without manipulation. 

Treatment of closed tibial shaft fracture; with manipulation. 

Treatment of open tibial shaft fracture; with uncomplicated soft tissue closure. 

Treatment of closed distal tibial fracture (medial malleous). without manipulation. 

Treatment of dosed distal tibial fracture (medial malleous); with manipulation. 

Treatment of closed proximal fibula or shaft fracture; without manipulation. 

Treatment of closed distal tibial fracture (lateral malleous); without manipulation. 

Treatment of closed distal tibial fracture (lateral malleous); with manipulation. 

Treatment of closed tibia and fibula fractures, shafts; without manipulation. 

Treatment of closed bimalteolar ankle fracture (induding potts); without manipulation. 

Treatment of dosed bimalleolar ankle fracture (induding potts); with manipulation. 

Treatment of open bimalleolar ankle fracture with uncomplicated soft tissue dosure. 

Open treatment of closed or open bimalleolar ankle fracture, with or without internal skeletal fixation. 

Treatment of closed trimalleolar ankle fracture; without manipulation. 

Treatment of dosed trimalleolar ankle fracture; with manipulation. 

Treatment of open trimalleolar ankle fracture; with uncomplicated soft tissue dosure. 

Open treatment of dosed or open trimalleolar ankle fracture; with or without internal or external skeletal fixation, medial and/or lateral malleolus; only. 
Open treatment of dosed or open tnmalleolar ankle fracture, with or without internal or external skeletal fixation, medial and/or lateral malleolus; 

induding internal skeletal fixation of posterior tip (malleolus). 

Treatment of proximal tibiofibular joint dislocation; without anesthesia. 

Treatment of proximal tibiofibular joint dislocation; requiring anesthesia. 

Open treatment of proximal tibiofibular joint dislocation with fixation or excision. 

Treatment of ankle dislocation; without anesthesia. 


4 

4 

3 


Arthrodesis 

27870 Arthrodesis, ankle, any method. 

27871 Arthrodesis, tibiofibular joint, proximal or distal. 


Amputation 


27884 


Amputation leg, through tibia 


and fibula; secondary dosure or scar revision. 


Foot 


2 


2 

3 

2 


Incision 


28020 


Arthrotomy, with exploration, drainage or removal of loose or foreign body; intertarsa! or tarsometatarsal joint. 
Exctsion 


28043 

28046 

28054 


Excision, tumor, foot, subcutaneous. 

Radical resection of tumor (eg. malignant neoplasm), soft tissue of foot. 
Arthrotomy for syrovial biopsy; mterphalangeal joint 
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2 

3 

2 

2 

3 

3 

4 

3 

2 


20060 

28070 

28100 

28104 

28106 

28116 

28119 

28130 

28150 


Fasdectomy, excision of pianiar fascia; partial (separate procedure). 

Synovectomy; intertarsaJ or tarsometatarsal joint, each. 

Excision or curettage of bone cyst or benign tumor, talus or calcaneus. 

Excision or curettage of bone cyst or benign tumor, tarsal or metatarsal bones, except talus or calcaneus. 

Excision or curettage of bone cyst or ben<gn tumor, tarsal or metatarsal bones, except talus or calcaneus; with iliac or other autograft (includes 
obtaining graft). 

Osteotomy, excision of tarsal coalition. 

Osteotomy, calcaneus for spur, with or without plantar fascial release. 

Talectomy (astragaiectomy). 

Phalangeriomy of toe. single, each. 


2 


28192 


Introduction and/or Removal 
Removal of foreign body, foot; deep. 


2 

3 
2 

4 
2 
3 
2 
2 
2 

3 

4 
2 


1 

3 

3 

3 

3 

3 

2 

3 

2 

1 


28238 

28238 

28240 

28262 

28280 

28288 

28300 

28302 

29304 

28305 

28309 

28313 


20400 

28410 

28415 

28440 

28445 

28460 

28476 

28480 

28496 

28635 


Repair, Revision or Reconstruction 

Transfer of tendon, anterior tibtal Into tarsal bone. 

Advancement of posterior tibtal tendon with exaston of accessory navicular bone (Kidner type procedure). 

Tenotomy, lengthening, or release, abductor hallucis muscle. 

Capsuloiomy, midfoot; extensive, including posterior talotibial cepsulotomy and tendon(s) lengthening as for resistant clubfoot deformity. 

Webbing operation (create syndactylism of toes) for soft com (Keftoian type procedure). 

Osteotomy, partial, exostectomy or condytectomy, single, metatarsal head, first through fifth, each metatarsal head, (separate procedure) 
Osteotomy; calcaneus (Dwyer or Chambers type procedure), with or without internal fixation. 

Osteotomy; talus. 

Osteotomy, midiarsal bones, other than calcaneus or talus. 

Osteotomy, midiarsal bones, other than calcaneus or talus; with autograft (includes obtaining graft) (Fowler type). 

Osteotomy, metatarsals, multiple, for cavus foot (Swanson type procedure). 

Reconstruction, anguiar deformity of toe (overlapping second toe, fifth toe, curly toes), soft tissue procedures only. 

Fracture and/or Dislocation 

Treatment of closed calcaneal fracture; without manipulation. 

Treatment of open calcaneal fracture, with uncomplicated soft tissue closure. 

Open treatment of closed or open calcaneal fracture, with or without internal or external skeletal fixation. 

Treatment of open talus fracture, with uncomplicated soft tissue closure. 

Open treatment of closed or open talus fracture, with or without internal skeletal fixation. 

Treatment of open tarsal bone fracture (except talus and calcaneus), with uncomplicated soft tissue closure, each. 

Treatment of closed metatarsal fracture; with manipulation and percutaneous pinning, each. 

Treatment of open metatarsal fracture, with uncompficated aoh tissue closure, each. 

Treatment of closed fracture great toe, phalanx or phalanges; with manipulation and percutaneous pinning. 

Treatment of dosed metatarsophalangeal joint dtjUocsfcon; requiring anesthesia. 


3 

1 


4 

4 

4 

4 

4 

5 
4 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

4 
3 
3 

3 

3 

3 

3 


28640 

28665 


28705 

28715 

28725 

28730 

28735 

28737 

28740 


29815 

20819 

29820 

29621 

29622 
29823 
29625 
29830. 

29634 

29635 

29836 

29837 
29038 
29840 
29643 

29844 

29845 

29846 
29647 
29880 
29883 
29885 

29888 

29889 
29894 
29695 


Treatment of open metatarsophalangeal |oint dislocation, with uncomplicated soft tissue closure. 

Treatment of closed interphaiangeal joint dislocation; requiring anesthesia. 

Arthrodesis 
Pantaiar arthrodesis. 

Triple arthrodesis. 

Subtalar arthrodesis. 

Arthrodesis, mwttarsal or tarsometatarsal, multiple or transverse. 

Arthrodesis, midtarsai or tarsometatarsal, multiple or transverse; with osteotomy as for flatfoot correction. 

Arthrodesis. rrwftarsaJ navicular-cuneiform, with tendon lengthening and advancement (Miller type procedure). 

Arthrodesis, midtarsal or tarsometatarsal, single joint 

Arthroscopy 

Arthroscopy, shoulder, diagnostic, with or without synovial biopsy (separate procedure). 

Anhroscopy, shoulder, surgical; with removal of loose body or foreign body. 

Arthroscopy, shoulder, surgical; synovectomy, partial. 

Arthroscopy, shoulder, surgical; synovectomy, complete. 

Arthroscopy, shoulder, surgical; debridement, limited 
Arthroscopy. shoulder, surgical; debridement, extensive. 

Arthroscopy, shoulder, surgical; with lysis and resection of adhesions with or without manipulation. 

Arthroscopy, eibow, diagnostic, with or without synovial biopsy (separate procedure). 

Arthroscopy, elbow, surgical; with removal of loose body or foreign body. 

Arthroscopy, eibow. surgical; synovectomy, partial. 

Arthroscopy, elbow, surgical; synovectomy, complete. 

Arthroscopy, elbow, surgical; debridement, limited. 

Arthroscopy, eioow, surgical; debridement, extensive. 

Arthroscopy', wrist. diagnostic, with or without synovial biopsy (separate procedure). 

Arthroscopy, wnst, surgical; lor infection, lavage and drainage. 

Arthroscopy, wrist, surgical; synovectomy, partial. 

Arthroscopy, wrist, surgical; synovectomy, complete. 

Arthroscopy, wrist, surgical; excision of triangular fibrocartiage and/or joint debridement. 

Arthroscopy, wrist, surgical; internal fixation for fracture or instability. 

Arthroscooy, knee, surgical; with meniscectomy (medial and lateral, Including any meniscal shav. 

Arthroscopy, knee, surgical; with meniscus repair (medical and lateral). 

Arthroscopy, knee, surgical dnHing for osteochondritis dissecans with bone grafting; with or without intend fixation Orckx#ng debridement of base of 
lesion). 

Arthroacopicafiy aided anterior cruciate Hgament repair/augmentation or reconstruction. 

Arthroscopicatty aided posterior cruciate ligament rcpak/eugmentation or reconstruction. 

Arthroscopy, ankle (tibiotalar and fibuiotalssr joints), surgcal; with removal or loose body or foreign body 
Arthroscopy, ankle (tibiotalar and fibulotalar joints), surreal synovectomy, partial. 
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3 29897 Arthroscopy, ankle (tibiotatar and fibulotalar joints), surgical; debridement, limited. 

3 29898 Arthroscopy, ankle (tibiotalar and fibulotalar joints), surgical, debridement, extensive. 


Respiratory System 

Nose 


Excision 


1 

1 

5 

2 


30120 

30124 

30540 

30560 


Excision or surgical planing of skin of nose for rhinophyma 
Excision dermoid cyst, nose; simple, skin, subcutaneous 
Repair 

Repair choanal atresia; intranasal 
Lysis intranasal synechia. 


Other Pocedures 


1 

1 

1 

1 


30820 

30903 

30905 

30906 


Cryosurgery of turbinates, unilateral or bilateral. 

Control nasal hemorrhage, anterior, complex (cauterization with local anesthesia and packing). 
Control nasal hemorrhage, posterior, with posterior nasal packs and/or cauterization; initial. 
Control nasal hemorrhage, posterior, with posterior nasal packs and/or cauterization; subsequent. 


Accessory Sinuses 


Incision 


2 

4 

4 

4 

4 

5 


31050 

31051 
31075 
31080 
31086 
30190 


Sinusotomy, sphenoid, with or without biopsy. 

Sinusotomy, sphenoid, with or without biopsy; with mucosal stripping or removal of polyp(s). 
Sinusotomy frontal; transorbrtal. unilateral (for mucocele or osteoma, lynch type). 
Sinusotomy frontal; obliterative without osteoplastic flap, brow incision (includes ablation). 
Sinusotomy frontal; nonobliterative, with osteoplastic flap, brow incision. 

Sinusotomy combined, three or more sinuses. 


Endoscopy 


2 

3 

5 

3 

3 

2 

3 

3 

3 

3 

1 

2 

3 


31252 

31254 

31255 

31256 
31258 
31260 
31263 
31265 

31267 

31268 
31270 
31275 
31277 


Nasal endoscopy, surgical; with nasal polypectomy. 

Nasal endoscopy, surgical, with ethmoktectomy. partial. 

Nasal endoscopy, surgical; with ethmoidectomy, anterior and posterior (total). 

Nasal endoscopy, surgical; with maxillary antrostomy. 

Nasal endoscopy, surgical; with removal of foreign body(s). 

Maxillary sinus endoscopy, diagnostic, with or without biopsy. 

Maxillary sinus endoscopy, surgical; with removal of foreign body(s). 

Maxillary sinus endoscopy, surgical; with removal of cyst. 

Maxillary sinus endoscopy, surgical; with removal of mucous membrane and/or polyps. 
Maxillary sinus endoscopy, surgical; with removal of fungus ball. 

Sphenoid endoscopy, diagnostic. 

Sphenoid endoscopy, surgical, including sphenoidotomy. 

Sphenoid endoscopy, surgical; with removal of mucous membrane. 


Larynx 


Exctsion 


5 

2 

2 

2 

5 

5 

4 
1 
2 

5 
5 
2 


31300 

31320 

31528 

31529 
31580 
31582 

31584 

31585 

31586 
31588 
31590 
31595 


Laryngotomy (thyrotomy. laryngofissure); with removal of tumor or laryngocele. cordectomy. 

Laryngotomy (thyrotomy. laryngofissure); diagnostic laryngoscopy direct, with or without tracheoscopy, diagnostic, newborn. 
Endoscopy 

Laryngoscopy direct, with or without tracheoscopy: with dilatation, initial. 

Laryngoscopy direct, with or without tracheoscopy; with dilatation, subsequent. 

Laryngoplasty; for laryngeal web, two stage, with keel insertion and removal. 

Laryngoplasty; for laryngeal stenosis, with graft or core mold, including tracheotomy. 

Laryngoplasty; with open reduction of fracture. 

Treatment of closed laryngeal fracture; without manipulation. 

Treatment of closed laryngeal fracture; with closed manipulative reduction. 

Laryngoplasty, not otherwise specified (eg, for bums, reconstruction after partial laryngectomy) 

Laryngeal reinnervation by neuromuscular pedicle. 

Section recurrent laryngeal nerve, therapeutic (separate procedure), unilateral. 


Trachea and Bronchi 


Endoscopy 


2 


31629 


Bronchoscopy; with transbronchial needle aspiration biopsy. 


Repair 


31750 

31755 

31785 


31800 

31820 

31825 

31830 


Tracheoplasty; cervical. 

Tracheoplasty; tracheopharyngeal fistulization, each stage. 
Excision of tracheal tumor or carcinoma; cervical. 

Suture 

Suture of external tracheal wound or injury; cervical. 

Surgical closure tracheostomy or fistula; without plastic repair. 
Surgical closure tracheostomy or fistula; with plastic repair. 
Revision of tracheostomy scar. 
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Lunge and Pleura 


Incision 


1 

2 

2 


32000 

32005 

32020 


Thoracentesis, puncture of pleural cavity for aspiration, Initial or subsequent. 

Chemical plourodcsjs (eg. for recurrent or per&stent pneumothorax). 

Tube thoracostomy with or without water seal (eg. for abscess, hemothorax, empyema) (separate procedure). 


Excision 


1 

1 

1 


32400 

32405 

32420 


Biopsy, pleura; percutaneous needle. 

Biopsy, lung or mediastinum, percutaneous needle. 
Pneumonocentesis. puncture of lung for aspiration. 


Cardiovascular System 
Heart and Pericardium 


Poncardtum 


2 

2 


33010 Pericardiocentesis; initial. 

33011 Pericardiocentesis; subsequent. 


Arteries and Veins 


Arterial embotectomy or thrombectomy 


3 


34101 


Embolectomy or thrombectomy, with or without catheter, axillary, brachial. Innominate, subclavian artery, by arm Incision. 
Inlra-arleriai—intra-aortic 


2 

1 


36261 Revision of Implanted intra arterial Infusion pump. 

36262 Removal of Implanted Intra-arterial Infusion pump. 


1 

1 

3 

2 

1 

1 


Venous 


36489 

36491 

36495 

36496 

36497 

36640 


Percutaneous, over age 2. 

Placement of central venous catheter (subclavian, jugular, or other vein) (eg, for central venous pressure, hyper-ahmentation. hemodialysis, or 
chemotherapy); cutdown, over age 2. 

Insertion of impiantabie intravenous infusion pump or venous access port 
Revision of implantable intravenous infusion pump or venous access port 
Removal of impiantabie intravenous infusion pump or venous access port. 

Arterial 

Arterial catheterization for prolonged infusion therapy (chemotherapy), cutdown. 


Intervascular CanoukzaUon or Shunt (Separate Procedure) 


3 

3 

3 

3 

3 

4 
4 
4 
4 
4 
4 
2 
3 


36800 

36810 

36815 

36820 

36821 
36825 
36830 
36832 
36835 
36840 
36845 
36860 
36061 


Insertion of cannula for hemodialysis, other purpose; vein to vein. 

Insertion of cannula for hemodiaivsis, other purpose; arteriovenous, external (Scribner type). 

Insertion of cannula for hemodialysis, other purpose, arteriovenous, external revision or aosure. 
Insertion o( Cannula for hemodialysis. other purpose; arteriovenous, internal (Cimmo type). 
Arteriovenous anastomosis, direct, any site; creation of arteriovenous fistula. 

Autogenous graft 

Creation of arteriovenous fistula; nonautogenous graft 

Revision of an arteriovenous fistula, with or without thrombectomy, autogenous or nonautogenous graft 
Insertion of Thomas shunt 
Insertion mandiil. 

Anastomosis mandril. 

Cannula deciotting; without balloon catheter. 

Cannula dec Jotting; with balloon catheter. 


Hemic and Lymphatic Systems 
Lymph Modes and Lymphatic Channels 


Incision 


1 


38300 


Drainage of lymph node abscess or lymphadenitis; simple. 
Excision 


1 

2 


38506 Biopsy or excision of lymph nodefs), by needle, superficial (eg, cervical. Inguinal, axillary). 
38526 Biopsy or excision of lymph nodein): deep axillary nodo(s). 


Digestive System 
Vestibule of Mouth 


Incision 


1 40606 

1 40619 

1 40620 


Incision of labial frenum (frenotomy). 

Exasron, DesZuctton 

Excision of frenum, labial or buccal (frenumectomy. frenuiectomy, fronectomy). 

Destruction of lesion or scar of vestibule of mouth by physical methods (eg. laser, thermal, cryo, chemical). 


Tongue, Floor of Mouth 


1 


41006 


Incision 

IntraoraJ incision and drainage of abscess, cyst or hematoma of tongue or floor of mouth; sublingual, deep, supramyiohyoid. 
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Additions to Covered Procedures in Ambulatory Surgical Centers (ASCS)—Continued 


Pay¬ 

ment 

GRP 

CPT 

code 

1 

41007 

1 

41008 

1 

41009 

1 

41010 

1 

41015 

t 

41016 

1 

41017 

1 

41018 

1 

41110 

2 

41112 

2 

41113 

2 

41250 

2 

41252 

1 

41500 

1 

41510 

2 

41520 


Description 


Intraoral Incision and drainage of abscess, cyst or hematoma of tongue or floor of mouth; submental space 
Intraoral incision and drainage of abscess, cyst or hematoma of tongue of floor of mouth; submandibular space. 
Intraoral incision and drainage of abscess, cyst or hematoma of tongue or floor of mouth; masticator space 
Incision of lingual frenum (frenotomy). 

Extraoral incision and drainage of abscess, cyst, or hematoma of floor of mouth; sublingual. 

Extraoral incision and drainage of abscess, cyst or hematoma of floor of mouth; submental. 

Extraoral rxasion and drainage of abscess, cyst, or hematoma of floor of mouth; submandibular. 

Extraoral incision and drainage of abscess, cyst or hematoma of floor of mouth; masticator space. 

Excision 

Excision of lesion of tongue without closure. 

Excision of lesion of tongue with closure; anterior two-thirds. 

Excision of lesion of tongue wtth closure, posterior one-third. 

Repair 

Repair of laceration 2.5 cm or less; floor of mouth and/or anterior two-thirds of tongue 
Repair of laceration of tongue, floor of mouth, over 2.6 cm or complex 

Other Procedures 

Fixation of tongue, mechanical, other than suture (eg. k-wtre). 

Suture of tongue to lip for micrognathia (Douglas type procedure). 

Freooplasty (surgical revision of frenum, eg, with z-plasty). 




Dentoafveoiar Structures 


1 

41800 

Incision 

Drainage of abscess, cyst, hematoma from dentoalveotar structures. 


t 

41805 

Removal of embedded foreign body from dentoalveoiar structures soft tissues. 




Palate, Uvula 



42145 

42160 


42180 

42200 

42205 

42210 

42215 

42220 

42225 

42235 

42260 

42281 


Palatopharyngoplasty (eg, uvulopalatopharyngopiasty, uvulopharyngoplasty). 

Destruction of lesion, palate or uvula (thermal, cryo or chemical). 

Repair 

Repair, laceration of palate; up to 2 cm. 

Palatoplasty for deft palate, soft and/or hard palate only. 

Palatoplasty for deft palate, with closure of aieveoiar ridge; soft tissue only. 

Palatoplasty for cleft palate, with closure of alveolar ridge; with bone graft to alveolar ridge (includes obtaining graft). 
Palatoplasty for cleft palate, major revision. 

Palatoplasty for deft palate; secondary lengthening procedure. 

Palatoplasty for deft palate; attachment pharyngeal flap. 

Repair of anterior palate, induding vomer flap. 

Repair of nasolabial ftstuia. 

Insertion of pm-retamed palatal prosthesis. 


SaWvary Gland and Ducts 



(nersjon 

Dra.nage of abscess; parotid, simple. 

Drainage of abscess; submaxMary or sublingual, intraoral. 

Exct&on 

Biopsy of salivary gland; incisional. 

Marsupialization of sublingual salivary cyst (ranula). 

Excision of parotid tumor or parotid gland; total, with dissection and preservation of facial nerve 
Excision of parotid tumor or parotid gland; total, en bloc removal with sacrifice of facial nerve. 

Repair 

Parotid duct diversion, bilateral (Wilke type procedure); with ligation of both submandibular (Wharton’s) ducts. 


Pharynx, Adenoids, and Tonsils 


42700 


42802 

42804 

42821 

42826 

42831 

42836 


42960 

42962 


Incision 

Incision and drainage abscess; peritonsillar 
Excision 

Biopsy; hypopharynx. 

Biopsy; nasopharynx visible lesion, simple. 

Tonsillectomy and adenoidectomy; age 12 or over. 

Tonsillectomy, primary or secondary; age 12 or over. 

Adenoidectomy. primary; age 12 or over. 

Adenoidectomy, secondary; age 12 or over. 

Other Procedures 

Control oropharyngeal hemorrhage, primary or secondary (eg. posttonsillectomy); simple. 

Control oropharyngeal hemorrhage, primary or secondary (eg. posttonsrtlectomy); with secondary surgical intervention. 
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Additions to Covered Procedures in Ambulatory Surgical Centers (ASCS)—Continued 

Pay¬ 

ment 

GRP 

CPT 

code 

Description 


Esophagus 


Endoscopy 


1 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 


43234 

43241 

43243 

43245 

43246 
43265 

43267 

43268 

43269 

43271 

43272 


Upper gastrointestinal endoscopy, simple primary examination (eg. with small diameter flexible fiberscope). 

Upper gastrointestinal endoscopy, including esophagus, stomach, and either the duodenum and/or jejunum as appropriate; with transendoscopic tube 
or catheter placement 

Upper gastrointestinal endoscopy, including esophagus, stomach, and either the duodenum and/or jejunum as appropriate; for injection sclerosis of 
esophageal and/or gastric varices. 

Upper gastrointestinal endoscopy, including esophagus, stomach, and either the duodenum and/or jejunum as appropriate; for dilation of gastric outlet 
for obstruction. 

Upper gastrointestinal endoscopy, including esophagus, stomach, and either the duodenum and/or jejunum as appropriate; for directed placement of 
percutaneous gastrostomy tube. 

Endoscopic retrograde cholangiopancreatography (ERCP), with or without biopsy and/or collection of specimen; for destruction lithotripsy of stone, 
any method. 

Endoscopic retrograde cholangiopancreatography (ERCP). with or without biopsy and/or collection of specimen; for insertion of nasobiliary or 
nasopancreatic drainage tube. 

Endoscopic retrograde cholangiopancreatography (ERCP). with or without biopsy and/or collection of specimen; for insertion of tube or stent into bile 
or pancreatic duct 

Endoscopic retrograde cholangiopancreatography (ERCP). with or without biopsy and/or collection of specimen; for removal and/or change of tube, 
stent or foreign body. 

Endoscopic retrograde cholangiopancreatography (ERCP). with or without biopsy and/or collection of specimen; for balloon dilation of ampulla, biliary 
or pancreatic duct. 

Endoscopic retrograde cholangiopancreatography (ERCP). with or without biopsy and/or collection of specimen; for ablation of tumor or mucosal 


lesion (eg, laser, hot biopsy/figuration). 


Stomach 


43600 


43750 

43760 


43870 


Excision 

Biopsy of stomach; by capsule, tube, peroral (one or more specimens). 

Introduction 

Percutaneous placement of gastrostomy tube. 

Change of gastrostomy tube. 

Suture 

Closure of gastrostomy, surgical. 


Intestines (Except Rectum) 


1 


44100 


Excision 

Biopsy of intestine by capsule, tube, peroral (one or more specimens). 


1 


44312 


Enterostomy—External Fistulization of Intestines (Separate Procedure ) 
Revision of ileostomy; simple (release of superficial scar). 


Endoscopy. Small Bowel and Stomal 


2 

2 


44372 Small intestinal endoscopy, enteroscopy beyond second portion of duodenum; for placement of percutaneous jejunostomy tube. 

44373 Small intestinal endoscopy, enteroscopy beyond second portion of duodenum; for conversion of percutaneous gastrostomy tube to percutaneous 


1 

1 

1 


44385 

44386 
44393 


jejunostomy tube. 

Fiberoptic evaluation of small intestinal (Kock) or pelvic pouch. 

Fiberoptic evaluation of small intestinal (Kock) or pelvic pouch, for biopsy and/or collection of specimen by brushing or washing. 
Fiberoptic colonoscopy through colostomy; for ablation of tumor or mucosal lesion (eg, laser, hot biopsy/fulguration). 


Rectum 


Excision 


1 

2 

1 


45100 

45108 

45150 


Biopsy of anorectal wall, anal approach (eg. congenital megacolon). 
Anorectal myomectomy. 

Division of structure of rectum. 


1 

1 

1 

1 

1 

1 

1 

1 

1 

1 


45305 

45307 

45310 

45315 

45317 

45320 

45321 
45332 

45336 

45337 


Endoscopy 

Proctosigmoidoscopy; for biopsy. 

Proctosigmoidoscopy; for removal of foreign body. 

Proctosigmoidoscopy; for removal of polyp or papilloma. 

Proctosigmoidoscopy; for removal of multiple excrescences, papillomata or polyps. 

Proctosigmoidoscopy, for control of hemorrhage (eg. electrocoagulation, laser photocoagulation). 

Proctosigmoidoscopy, for ablation of tumor (eg, electrocoagulation, photocoagulation, hot biopsy/fulguration). 

Proctosigmoidoscopy; for decompression of volvulus. 

Sigmoidoscopy, flexible fiberoptic; for removal of foreign body. 

Sigmoidoscopy, flexible fiberoptic; for ablation of tumor or mucosal lesion (eg. electrocoagulation, photocoagulation, hot biopsy/fulguration). 
Sigmoidoscopy, flexible fiberoptic for decompression of volvulus. 


Manipulation 


1 


45905 


Dilation of anal sphincter (separate procedure) under anesthesia other than local. 
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Additions to Covered Procedures in Ambulatory Surgical Centers (ASCS)—Continued 


Pay¬ 

ment 

GRP 


CPT 

code 


Description 


Anus 


46030 

46060 


46210 

46220 


46608 

46610 

46612 

46700 

46922 


Incision 

Removal of anal seton, other marker. 

Incision and drainage, perianal abscess, superficial. 

Excision 

Cryptectomy single. 

Papillectomy or excision of single tag, anus (separate procedure). 

Endoscopy 

Anoscopy; for removal of foreign body. 

Anoscopy, for removal of polyp. 

Anoscopy. for multiple polyp removal. 

Repair 

Anoplasty. plastic operation for stricture; adult 
Destruction 

Destruction of lesion(s), anus, (eg, condyloma, papilloma, molluscum coniagiosum. herpetic vesicle), simple; surgical excision. 


Binary Tract 


47510 

47525 

47530 


47552 

47553 

47554 

47555 


47630 


Introduction 

Introduction of percutaneous transhepatic catheter or stent lor biliary drainage 
Change of percutaneous biliary drainage catheter. 

Revision and/or reinsertion of transhepatic T-tutoe. 

Endoscopy 

Biliary endoscopy, percutaneous via T-tube or other tract; diagnostic. 

Biliary endoscopy, percutaneous via T-tube or other tract for biopsy and/or collection of specimen by brushing or washing. 

Bifiary endoscopy, percutaneous via T-tube or other tract fbr removal of stone(s). 

Biliary endoscopy, percutaneous via T-tube or other tract for dilation of biliary duct stricture. 

Excision 

Biliary dud stone extraction, percutaneous via T-tube tract, basket or snare (eg, Burhenne technique). 


Pancreas 


1 48102 


Excision 

Biopsy of pancreas, percutaneous needle. 


Abdomen, Peritoneum, and Omentum 


49080 

49081 
49085 

49180 


Incision 

Peritoneocentesis, abdominal paracentesis, or peritoneal lavage; Initial. 
Peritoneocentesis, abdominal paracentesis, or peritoneal lavage; subsequent 
Removal of peritoneal foreign body from peritoneal cavity. 

Excision and Destruction 

Biopsy, abdominal or retroperitoneal mass, percutaneous needie. 


Urinary System 
Kidney 


50395 

50520 

50551 

50555 

50557 

50574 

50590 


Introduction 

Introduction ot guide into renal pelvis and/or ureter; with dilation to establish nephrostomy tract, percutaneous. 

Suture 

Closure of nepbrocutaneous or pyelocutaneous ftetuta. 

Endoscopy 

^ thf0U ®^ established nephrostomy or pyelostomy. with or without irrigation, instillation, or ureteropyelography, exclusive of radiologic 

Renal endoscopy through established nephrostomy or pyelostomy, with or without irrigation, instillation, or ureteropyelography, exclusive of radiologic 
service; with biopsy. 

Renal endoscopy through established nephrostomy or pyelostomy, with or without irrigation, instillation, or ureteropyelography, exclusive of radiologic 
service; with figuration and/or incision, with or without biopsy. 

Renal endoscopy through nephrotomy or pyeiotomy, with or without irrigation, instillation, or ureteropyelography, exclusive of radiologic service; with 
b*opsy. 

Other Procedures 

Lithotripsy, extracorporeal shock wave. 


50688 


50951 


Change of ureterostomy tube. 

Endoscopy 

Ureteral endoscopy through established ureterostomy, with or without irrigation, instillation, or ureteropyelography, exclusive ot radiologic service. 
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Additions to Covered Procedures in Ambulatory Surgical Centers (ASCS)—Continued 


Pay¬ 

ment 

GRP 


CPT 

code 


Description 


Bladder 


Incision 


4 

4 

4 

4 


51020 

51030 

51045 

51500 


Cystotomy or cystostomy; with figuration and/or insertion of radioactive material. 
Cystotomy or cystostomy; with cryosurgical destruction of ravesical lesion. 
Cystotomy, with insertion of ureteral catheter or stent (separate procedure). 
Excision 

Excision of urachal cyst or sinus, with or without umbilical hernia repair. 


1 

1 

1 

1 


51725 

51726 
51772 
51785 


Urodynamics 

Simple cystometrogram (CMG) (eg. spinal manometer). 

Complex cystometrogram (eg. calibrated electronic equipment). 

Urethral pressure profile studies (UPP) (urethral closure pressure profile), any technique. 
Electromyography studies (EMG) of anal or urethral sphincter, any technique. 


1 

3 


Repair 

51680 Closure of cystostomy (separate procedure). 
51920 Closure of vesicouterine fistula. 


4 

3 

3 

4 


52325 

52334 

52336 

52337 


Transurethral Surgery (Ureter and Pelvis) 

Cystourethroscopy (including ureteral catheterization); with fragmentation of ureteral calculus (eg. ultrasonic or electrohydraulic technique). 
Cystourethroscopy with insertion of ureteral guide wire through Kidney to establish a percutaneous nephrostomy, retrograde. 

Cystourethroscopy, with ureteroscopy and/or pyeloscopy (includes dilation of the ureter by any method); with removal or manipulation of calculus 
(ureteral catheterization is included). 

Cystourethroscopy, with ureteroscopy and/or pyeloscopy (includes dilation of the ureter by any method); with lithotripsy (ureteral catheterization is 
included). 


4 


52338 


Cystourethroscopy. with ureteroscopy and/or pyeloscopy (includes dilation of the ureter by any method); with biopsy and/or fulguration of lesion. 


53200 

53210 

53215 

53250 

53260 

53442 

53505 


54057 

54060 

54065 


54100 

54300 

54360 

54420 

54435 

54450 


Excision 

Biopsy of urethra. 

Urethrectomy. total. Including cystostomy; female. 

Urethrectomy. total. Including cystostomy; male. 

Excision of bulbourethral gland (Cowper’s gland). 

Excision of fulguration; urethral polyp(s), distal urethra. 

Repair 

Removal of perineal prosthesis introduced tor continence. 

Suture 

Urethrorrhaphy. suture of urethral wound or injury; penile. 

Destruction 

Destruction of les*on(s). penis (eg, condyloma, papilloma, molluscum contagiosum, herpetic vesicle), simple; laser surgery. 

Destruction of lesion(s). penis (eg. condyloma, papilloma, molluscum contagiosum, herpetic vesicle), simple; surgical excision. 

Destruction of lesion(s). penis (eg. condyloma, papilloma, molluscum contagiosum. herpetic vesicle), extensive, any method. 

Excision 

Biopsy of penis; cutaneous (separate procedure). 

Repair 

Plastic operation of penis for straightening of chordee (eg, hypospadias), with or without mobilization of urethra. 

Plastic operation on penis to correct angulation. 

Corpora cavernosa-saphenous vein shunt (priapism operation), unilateral or bilateral. 

Corpora cavernosa-glans penis fistulization (eg. biopsy needle, winter procedure, rongeur, or punch) for priapism. 

Manipulation 

Foreskin manipulation including lysis of preputial adhesions and stretching. 


Testia 


54550 

54550 

54600 

54620 

54640 

54660 


Excision 

Biopsy of testis, needle (separate procedure). 

Exploration for undescended te9tis (inguinal or scrotal area). 

Reduction of torsion of te9tis. surgical, with or without fixation of contralateral testis. 
Fixation of contralateral testis (separate procedure). 

Orchiopexy, any type, with or without hernia repair. 

Insertion of testicular prosthesis (separate procedure). 


Epkttdymit 



Excision 

Biopsy of epididymis needle. 


Scrotum 


1 


55100 


Incision 

Drainage of scrotal wall abscess. 
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Additions to Covered Procedures in Ambulatory Surgical Centers (ASCS)—Continued 


Pay¬ 

ment 

GRP 


CPT 

code 


2 


55110 


Scrotal exploration. 


Description 


VAS Deferens 


55200 


tnctsfon 

Vasotomy, cannulization with or without incision of VAS. unilateral or bilateral {separate procedure). 


1 


55600 


Incision 

Vesiculotomy. 


Seminal Vesicles 


Female Genital System 
Perineum 




Excision 

1 

56100 

Biopsy of perineum (separate procedure). 



Repair 

5 

56200 

Perineoplasty, repair of perineum, nonobstetrical (separate procedure). 


Vulva and Introilus 


5 

56620 

Excision 

Vulvectomy; partial (less than 80% of vulvar area). 

7 

56625 

Vulvectomy; complete (skm and subcutaneous tissue). 

1 

56700 

Hymenectomy, partial excision of hymen. 

1 

56720 

Hymenotomy, simple incision. 

3 

56800 

Repair 

Plastic repair of introitus. 


1 

2 

3 

3 

5 

5 

5 

7 

3 

3 

4 
3 


2 


Vagina 


Incision 


1 

2 


57000 Coipotomy, with exploration. 

57010 Coipotomy; with drainage of pelvic abscess. 


1 


57065 


Destruction 

Destruction of vaginal lesion(s); extensive, any method. 
Excision 


2 


57135 


Excision of vaginal cyst or tumor. 
Introduction 


1 


57180 


57200 

57210 

57220 

57230 

57240 

57250 

57260 

57265 

57300 

57310 

57311 
57320 


Introduction of any hemostatic agent or pack for spontaneous or traumatic nonobstetrical vaginal hemorrhage (separate procedure). 
Repair 

Colporrhaphy, suture of injury of vagina (nonobstetrical). 

Cdpopenneorrhaphy. suture of injury of vagina and/or perineum (nonobstetrical). 

Plastic operation on urethral sphincter, vaginal approach (eg, Kelly urethral plication) (separate procedure). 

Plastic repair of urethrocele (separate procedure). 

Anterior colporrhaphy, repair of cystocele with or without repair of urethrocele (separate procedure). 

Posterior colporrhaphy, repair of rectoceie with or without perineorrhaphy. 

Combined anteroposterior colporrhaphy. 

Combined anteroposterior colporrhaphy; with enterocele repair. 

Closure of rectovaginal fistula; vaginal or transanal approach. 

Closure of urethrovaginal fistula. 

Closure of urethrovaginal fistula; with buibocavemosus transplant. 

Closure of vesicovaginal fistula; vaginal approach. 


Endoscopy 


57451 


Culdoscopy, diagnostic; with b*opsy and/or lysis of adhesions or tubal sterilization. 




Cervix Uteri 


Excision 


2 

3 

3 


57513 

57530 

57550 


Cauterization of cervix; laser surgery. 

Trachelectomy (cervicectomy). amputation of cervix (separate procedure). 
Excision of cervical stump, vaginal approach. 


Repair 


1 57700 

1 57800 


Cerclage of uterine cervix, nonobstetrical. 

Dilation of cervical canal, instrumental (separate procedure). 
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Additions to Covered Procedures in Ambulatory Surgical Centers (ASCS)—Continued 


Pay 

ment 

GRP 

CPT 

code 

Description 



Corpus Uteri 


5 

58145 

Exctsion 

Myomectomy, excision of fibroid tumor of uterus, single or multiple (separate procedure); vaginal approach. 



Ovary 

3 

3 

58800 

58820 

fnciston 

Drainage of ovarian cyst(s). unilateral or bilateral, (separate procedure), vaginal approach. 

Drainage of ovarian abscess; vaginal approach. 



Endoscopy -Laparoscopy-Ny steroscopy 

1 

58990 

Hysteroscopy; diagnostic. 



Endocrine System 
Thyroid Gland 



Incision 

Incision and drainage of thyroglossaJ cyst, infected. 
Excision 

Excision of thyroglossal duct cyst or sinus; recurrent. 


Nervous System 
Skull, Meninges, and Brain 


61055 

61215 


61790 

61791 


61885 

61888 


62194 

62225 

62230 

62256 


Puncture for infection, Drainage or Aspiration 

Cistemal or lateral cervical puncture with Infection of drug or other substance for diagnosis or treatment 
Tmst Drill. Burr Hotels) or Trephine 

Insertion of subcutaneous reservoir, pump or continuous infusion system tor connection to ventricular catheter. 

Stereotaxis 

Creation of lesion by stereotactic method, percutanetous, by neurolytic agent (eg. alcohol, thermal, electrical, radiofrequency); Gasserian ganglion. 
Creation of lesion by stereotactic method, percutaneous, by neurolytic agent (eg, alcohol, thermal, electrical, radiofrequency); trigeminal medullary 
tract 

Neurostimulators, Intracranial 

Incision for subcutaneous placement of neurostimulator receiver, direct or inductive coupling. 

Revision or removal or intracranial neurostimulator receiver. 

CSF Shunt 

Replacement or irrigation, subarachnoid/subdural catheter. 

Replacement or imgation. ventricular catheter. 

Replacement or revision of CSF shunt obstructed valve, or distal catheter w shunt system. 

Removal of complete CSF shunt system; without replacement. 


Spine and Spinal Cord 


62268 

62269 

62272 

62280 

62282 

62294 


63600 

63610 


63650 

63660 

63685 

63688 


63744 

63746 

63750 

63780 


Puncture for Injection, Drainage, or Aspiration 
Percutaneous aspiration, spinal cord cyst or syrinx. 

Biopsy of spinal cord, percutaneous needle. 

Spinal puncture, therapeutic, for drainage of spinal fluid (by needle or catheter) 

Injection of neurolytic substance (eg. alcohol, phenol, iced saline solutions); subarachnoid. 

Injection of neurolytic substance (eg. alcohol, phenol, iced saline solutions): lumbar or caudal epidural. 

Injection procedure, arterial, for occlusion of arteriovenous malformation, spinal. 

Stereotaxts 

Creation of Itaton of spinal cord by stereotactic method, percutaneous, any modality (including stimulation and/or recording). 
Stereotactic stimulation of spinal cord, percutaneous, separate procedure not followed by other surgery. 

Neurostimulators. Spinal 

Percutaneous impianation of neutrostimulator electrodes; epidual. 

Revision or removal of spinal neurostimulator electrorodes. 

Incision tor subcutaneous placement of neurostimulator receiver, direct or inductive coupling. 

Revision or removal of spinal neurostimulator receiver. 

Shunt, Spina/ CSF 

Replacement, rogation or revision of kimbosubarachnoid shunt. 

Removal of entire lumbosubrachooid shunt system without replacement 

Insertion, subarachnoid cathereter with reservoir and/or pump for intermittent or continous mfusion of drug, including laminectomy. 
Insertion, subarachnoid or epiduaJ catheter, with reservoir and/or pump for drug infusion, without laminectomy. 


Extracranial Nerves, Peripheral Nerves, and Autonomic Nervous System 
Introduction/Injection of Anesthetic Agent (Nerve Block), Diagnostic or Therapeutic 


64575 

64590 


Neurostimulators. Peripheral nerve 

incision for implantation of neurostimulator electrodes; peripheral nerve. 

Incision for subcutaneous placement of neurostimulator receiver, direct or Inductive coupling. 
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Additions to Covered Procedures in Ambulatory Surgical Centers (ASCS)—Continued 


Pay¬ 

ment 

GRP 

CPT 

code 

Description 

1 

64595 

Revision or removal of peripheral neurostimulator receiver. 


Destruction by Neurolytic Agent (eg. Chemical, Thermal, Electrical, Radiofrequency) 




Somatic Nerves 

1 

64620 

Destruction by neurolytic agent; intercostal nerve. 

1 

64623 

Destruction by neurolytic agent; paravertebral facet joint nerve, lumbar, each additional level. 

Sympathetic Nerves 

2 

64680 

Destruction by neurolytic agent. ceUac plexus, with or without radiologic monitoring. 

Transection or Avulsion of Nerve 

2 

64746 

Transection or avulsion of phrenic nerve. 

2 

64771 

Transection or avulsion of other cranial nerve, extradural. 

Excision—Somatic Nerves 

2 

64783 

Excision of neuroma; hand or foot, each additional nerve, except same digit (list separately by this number). 

3 

64792 

Excision of neurofibroma or neurolemmoma. extensive (including malignant type). 

Nerve Repair by Suture ( Neurorrhaphy ) 

2 

64858 

Suture of sciatic nerve. 

1 

64859 

Suture of each additional major peripheral nerve. 

3 

64861 

Suture of brachial plexus. 

3 

64862 

Suture of lumbar plexus. 

3 

64864 

Suture of facial nerve; extracranial. 

4 

64865 

Suture of facial nerve; intratemporal, with or without grafting. 

4 

64870 

Anastomosis; facial-phrenic. 


Eye and Ocular Adnexa 


Removal of Eye 


Eyeball 


7 

7 

2 

4 


65112 

65114 

65270 

65275 


Exenteration of ocbrt (does not include skin graft), removal of orbital contents; with therapeutic removal of bone. 
Exenteration of orbit (does not include skin graft), removal of orbital contents; with temporalis muscle transplant 
Repair of Laceration of Eyeball , 

Repair of laceration; conjunctiva, with or without nonperforating laceration sclera, direct closure. 

Repair of laceration; cornea, nonperforating. with or without removal foreign body. 


Anterior Segment—Cornea 

7 

65755 

Keratoplasty 

Keratoplasty (corneal transplant); penetrating. 

Anterior Segment—Anterior Chamber 

2 

65Q50 

Incrsion 

Trabeculotomy ab Extemo. 

Anterior Segment—Iris, Ciliary Body 

2 

4 

66702 

66852 

Destruction 

Ciliary body destruction, any method (eg. diathermy, cyrotherapy. laser, dialysis). 

Removal cataract 

Removal of lens material; aspiration technique, one or more stages, pars plana approach, with or without vitrectomy. 

Posterior Segment—Vitreous 

2 

5 

7 

7 

67031 

67030 

67039 

67040 

Severing of vitreous strands, vitreous face adhesions, sheets, membranes or opacities, laser surgery (one or more stages). 

Vitrectomy, mechanical, pars plana approach; with epiretinal membrane stripping. 

Vitrectomy, mechanical, pars plana approach; with focal endolaser photocoagulation. 

Vitrectomy, mechanical, pars plana approach; with endolaser panretinal photocoagulation. 

Posterior Segment—Retinal Detachment 

7 

2 

2 

2 

67112 

67115 

67121 

67141 

Repair 

Repair of retinal detachment, one or more sessions; previously operated upon, any technique. 

Release of encircling material (posterior segment). 

Removal of implanted material, posterior segment; intraocular. 

Prophylaxis of retinal detachment (eg. retinal break, lattice degeneration) without drainage, one or more sessions, cryotherapy, diathermy. 

Ocular Adnexa—Extraocular Muscles 

4 

4 

4 

67314 

67316 

67318 

Strabismus surgery, recession or resection procedure (patient not previously operated on); one vertical muscle excluding superior oblique). 
Strabismus surgery, recession or resection procedure (patient not previously operated on); two or more vertical muscles (excluding superior oblique). 
Strabismus surgery, any procedure (patient not previously operated on); superior oblique muscle. 



Ocular Adnexa—Orbit 


5 


67420 


Exploration, Excision 

Orbitotomy with bone flap, lateral approach (eg, Kroenlein); with removal of lesion. 
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Additions to Covered Procedures in Ambulatory Surgical Centers (ASCS)—Continued 


Pay¬ 

ment 

GRP 


OPT 

cooe 


Description 


5 

5 

5 


67430 

67440 

67450 


Orbitotomy with bone nap. lateral approach (eg. Kroentein); with removal of foreign body. 
Orbitotomy with bone flap, lateral approach (eg. Kroentein); with drainage or decompression. 
Orbitotomy with bone nap. lateral approach (eg. Kroentem); for exploration, with or without biopsy. 


Ocular Adnexa—Eyelids 


67911 


Excision or Removal of Lesion Involving More than Skin Oe, Involving Ltd Margm, Tarsus, and/or Palpebral Conjunctiva 
Repair Btepharoptosis . Lid Retraction 
Correction of lid retraction. 


Ocular Adne xa—Conjunctiva 


Conjunctrvoptasty 


4 

4 

4 


68330 

68335 

68340 


Repair of symbtepharon, conjunctivoplasty. without graft 

Repair of symbtepharon; with free graft conjunctiva or buccal mucous membrane (includes obtaining graft). 
Repair of symbtepharon, division of symbtepharon with or without insertion of conformer or contact lens. 


Ocular Adnexa - La c rimal System 


Exctsion 


1 


2 


68525 Biopsy of lacnmal sac; probing of nasolacnmal duct with or without irrigation, unilateral or Waterah requiring general anesthesia. 
Prootng and Related Procedures 

68825 Probing of nasolacrimal duct, with or without irrigation, unilateral or bilateral; requiring general anesthesia. 


Auditory System 
External Ear 


1 


69205 


Removal Foreign Body 

Removal foreign body from external auditory canal; with general anesthesia. 


Repair 


3 

7 


89310 Reconstruction of external auditory canal (meatoplasty) (eg, for stenosis due to trauma, infection), (separate procedure). 
69320 Reconstruction of external auditory canal for congenital atms*a. single stage. 


Middle Ear 


Inctston 


3 

1 

3 


69421 

69424 

69436 


Myringotomy including aspiration and/or eustachian tube inflation requiring general anesthesia. 
Ventilating tube removal when originally inserted by another physician. 

Tympanostomy (requtnng insertion of ventilating tube), general anesthesia. 


7 

7 

7 

7 

5 

7 


7 

7 

7 

7 

7 


Excision 


69502 

69505 

69511 

69530 

69550 

69552 


Mastoidectomy; complete. 

Mastoidectomy; modified radical. 

Mastoidectomy; radical. 

Petrous apicectomy including radical mastoidectomy. 
Excision aural glomus tumor, transcanal. 

Excision aura! glomus tumor. transmasUXd. 


69601 

69602 
89603 

69604 

69605 


Repair 

Revision mastoidectomy; resulting in complete mastoidectomy. 
Revision mastoidectomy; resulting in modified radical mastoidectomy. 
Revision mastoidectomy; resulting in radical mastoidectomy. 

Revision mastoidectomy; resulting in tympanoplasty. 

Revision mastoidectomy; with apicectomy. 


Other Procedures 


3 

1 


69710 Implantation or replacement of electromagnetic bone conduction hearing device mtemporal bone. 

69711 Removal or repair of electromagnetic bone conduction hearing device in temporal bone. 


Inner Ear 


Inctston, Destruction 


5 

7 

7 

7 

5 

5 


69801 

69802 
69805 
69606 
69620 
69840 


Labyrinthotomy. with or without cryosurgery or other nonexictsional destructive procedures or track procedure; transcanal. 
Labynnthotomy. with or without cryosurgery or other nonexictsional destructive procedures or tack procedure; with mastoidectomy. 
Endolymphatic sac operation; without shunt. 

Endolymphatic sac operation, with shunt 
Fenestration semicircular canal. 

Revision fenestration operation. 


Exctsion 


7 

7 

7 

7 


69905 

69910 

69915 

69930 


Labyrmthectomy. transcana!. 

Labynnthectomy. with mastoidectomy. 

Vestibular nerve section, translabyrinthlne approach. 

Cochlear device implantation, with or without mastoidectomy. 
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Deletions to Covered Procedures in ASCS 


cpt 

code 


27095 

31078 

41826 

42665 

50205 

50394 

54205 

54230 

57450 

64408 

65230 

65245 

66700 

66701 

66720 

66721 
66741 
66800 
66801 
66915 
67313 

69105 

74741 


Infection procedure for hip arthrography; with anesthesia. 

Instillation of constrast material for laryngography or bronchography, without catheterization. 

Excision of lesion or tumor, dentoatveolar. 

Ligation salivary duct. Intraoral. 

Renal biopsy, percutaneous, by surgical exposure of kidney. 

Injection procedure for pyelography. 

Injection procedure for peyrome disease with surgical exposure of plaque. 

Injection procedure for corpora cavemosography 
Culdoscopy, diagnostic. 

Injection, anesthestic agent; vagus nerve. 

Removal of foreign body. Intraocular; from antenor chamber, magnetic extraction. 

Removal of foreign body, intraocular from lens (without extraction lens), nonmagnetic extraction. 

Cyclodiathermy; initial. 

Cyclodiathermy; subsequent 
Cycfocryotherapy; Initial. 

Cyclocryotherapy; subsequent 
Cyclodialysis; subsequent 

Discission ot lens capsule; incisional technique (needling of lens). Initial. 

Discission of lens capsule; incisional technique (needling of lens), subsequent. 

Expression of lens, linear, one or more stages. 

Strabismus surgery on patient not previously operated on, any procedure, any muscle (may include minor displacement, for example for a or V pattern); three 
or more muscles, one or both eyes. 

Biopsy external auditory canal. 

Hysterosalpmgography; complete procedure. 


Addemdum A.I. Payment Group Changes For Select Ambulatory Surgical Center (ASC) Procedures Covered on 

September 30.1991 1 


Old 

pymt 

9W 

New 

pymt 

grp 

CPT 

code 

, Description 

3 

7 

28120 

Musculoskeletal System 

Foot 

Excision 

Partial excision (craterization, saucenzation. sequestrectomy, or diaphysectomy) of bone (eg, for osteomyelitis or talar bossing), talus or 

2 

3 

28293 

calcaneus. 

Repair. Revision or Reconstruction 

Hallux valgus (bunion) correction, with or without sesamokfectomy; resection of joint with implant. 

5 

7 

67108 

Eye and Ocular Adnexa 

Posterior segment—Retinal detachment 

Repair 

Repair of retinal detachment one or more sessions; with vitrectomy, any method, with or without air or gas tamponade, with or without 

3 

4 

67903 

focal endorser photocoagulation, may include procedures 67101-67107 and/or removal ot lens by same technique. 

Ocular Adnexa—Eyelids 

Repair biepharoptosis, lid retraction. 

Repair of biepharoptosis; (tarso) levator resection or advancement Internal approach. 

3 

4 

67907 

Repair of biepharoptosis; superior rectus tendon transplant 

3 

4 

67909 

Reduction of overcorrection of ptosis. 

1 

3 

67914 

Repair ectropion, entropion. 

Repair of ectropion; suture. 

3 

4 

67917 

Repair of ectropion; biepharoplasty, extensive (eg, Kuhnt-Szymanowski operation). 

1 

3 

67921 

Repair of entropion; suture. 


1 This addendum provides a listing ot payment group changes that are discussed in section 8a, "Appropriateness ot Proposed Payment Group Assignment" ot 
this notice which are speedic to cenam ASC procedures covered on September 30,1991. 


Addendum B.—Wage Index for Urban 
Areas 

[Areas that Qualify as Large Urban Areas Are 
Designated with an Asterisk] 

Addendum B.— Wage Index for Urban 
Areas—C ontinued 

[Areas that Qualify as Large Urban Areas Are 
Designated with an Asterisk] 

Addendum B.—Wage Index for Urban 
Areas—C ontinued 

[Areas that Qualify as Larqe Urban Areas Are 
Designated with an Asterisk] 

Urban area (constituent counties or county 

Wage 

Urban area (constituent counties or county 

Wage 

Urban area (constituent counties or county 

Wage 

equivalents) 

index 

equivalents) 

index 

equivalents) 

index 

Abilene. TX_ 

Taylor. TX 

Aguadilla, PR. 

0.9437 

0.4572 

Aguada, PR 

Aguadilla, PR 

Isabella. PR 

Moca. PR 

Akron, OH... 


Portage, OH 

Summit, OH 

Albany, GA___ 

0.8057 


0.9016 

Dougherty, GA 

Lee, GA 

Albany-Schenectady-Troy. NY.—:. .. 

0.8931 
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Addendum B.—Wage Index for Urban 
Areas— Continued 


Addendum B.—Wage Index for Urban 
Areas— Continued 


Addendum B.—Wage Index for Urban 
Areas— Continued 


[Areas that Qualify as Large Urban Areas Are 
Designated with an Asterisk] 

[Areas that Qualify a9 Large Urban Areas Are 
Designated with an Asterisk] 

Urban area (constituent counties or county 
equivalents) 

Wage 

index 

Urban area (constituent counties or county 
equivalents) 

Wage 

index 

Albany. NY 

Greene, NY 

Montgomery, NY 

Rensselaer. NY 

Saratoga. NY 

Schenectady. NY 

Albuquerque, NM ..-... 

Bernalillo. NM 

Alexandria. LA. 


Columbia. GA 

McDuffie. GA 

Richmond. GA 

Aiken. SC 

Aurora-Etgin IL. 

0.9208 

1.0133 

Kane. IL 

Kendall. IL 

Austin, TX ......... 

0.9608 

08283 

Hays. TX 

Rapides, LA 

AHentown-Bethlehem-Easton, PA-NJ. 

Warren. NJ 

Carbon, PA 

0.9265 

Travis. TX 

Williamson. TX 

Bakersfield. CA ___ 

1.0878 


Kern. CA 

•Baltimore MD . 

1.0165 

Lehigh, PA 

Northampton, PA 

Altoona. PA. 

0.9247 

Anne Arundel. MD 

Baltimore. MD 

Blair, PA 

Amarillo TX. 

0.8747 

Baltimore City. MD 

Carroll. MD 


Potter. TX 

Randall, TX 

•Anaheim-Santa Ana, CA. 

1.2021 

Harford. MD 

Howard. MD 

Queen Annes. MD 

Darv/srv liC 

0.9072 

0.9097 

Orange. CA 

Anchorage. AK. 

1.4189 

OaUyOl, WC —..... 

Penobscot ME 

Anchorage, AK 

Anderson, IN. 

1.0122 

Ascension. LA 

East Baton Rouge. LA 

Livingston. LA 

West Baton Rouge. LA 

Battle Creek, Ml. 

Madison, IN 

Anderson, SC.... 

0.7265 


Anderson. SC 

0.9107 

Ann Arbor, Ml ...... 

1.1394 

in 141 

Washtenaw, Ml 

V/ainoun, mi 

Beaumont-Port Arthur, TX ..... 

0.9612 

Anniston, AL..... 

0.7938 

Marrlin T¥ 

Calhoun, AL 

Appietorv-Oshkosh-Neenah, Wl....................... 

0.9229 

narcnn, i a 

Jefferson, TX 

Orange. TX 

Beaver County, PA......... 


Calumet Wl 

1.0174 

Outagamie, Wl 

Winnebago. Wl 

Arecibo, PR...«... 


Beaver. PA 

Bellingham, WA. 

1.0506 

0.3957 

Whatcom. WA 

Benton Harbor, Ml ................ 

Arecibo, PR 

0.7713 

Camuy. PR 

Hatillo, PR 

Quebradillas. PR 

Asheville, NC...... 


Berrien, Ml 

•Bergen-Passaic NJ. 

1.0305 

0.8747 

Bergen, NJ 

Passaic. NJ 

Buncombe. NC 

Athens. GA ... 


BHIings, MT... 

0.9333 

0.8216 

Yellowstone, MT 

Clarke. GA 

Jackson. GA 

Madison, GA 

Oconee. GA 

•Atlanta. GA. . 

Barrow, GA 

Butts, GA 

Cherokee. GA 

Clayton, GA 

Cobb. GA 

Coweta. GA 

De Kalb. GA 

Biloxi-Gulfport MS ...... 

0.8069 


Hancock. MS 

Harrison. MS 

Binghamton NY ..... 

09268 

0.9604 

Broome. NY 

Tioga. NY 

Birmingham, AL. ... 

0.8777 


Blount AL 

Jefferson, AL 

Saint Clair. AL 

Shelby. AL 

Walker. AL 

Bismarck, ND .. 

0.8851 

Douglas. GA 

Fayette. GA 

Forsyth, GA 


Burleigh. ND 

Morton, ND 

Bloomington IN. 

0.7848 

Fulton. GA 

Gwinnett GA 


Monroe. IN 

Bloomington-Normal, IL........~............. 

0.8666 

Henry. GA 

Newton, GA 


McLean, IL 

Boise City ID,,.,..,,.............. 

1.0120 

Paulding, GA 

Rockdale. GA 

Spalding. GA 

Walton. GA 

Atlantic C*ty, NJ... 


Ada. ID 

• Boston-La wrence-Salem-LoweH-Brockton, 

MA... 

1.1820 

1.0516 

Essex. MA 

Middlesex. MA 

Norfolk. MA 

Plymouth. MA 

Suffolk. MA 

Atlantic. NJ 

Cape May. NJ 

Aimii^ta GA.SC __ _ 

0 9409 



Boulder-Longmont, CO--- 

1.0158 


[Areas that Qualify as Large Urban Areas Are 
Designated wtth an Asterisk] 


Urban area (constituent counties or county 
equivalents) 


Wage 

index 


Boulder. CO 

Bradenton. FL .-. ...... 

Manatee. FL 

Brazoria. TX —. ....... 

Brazoria, TX 

Bremerton. WA .—. 

Kitsap. WA 

Bndgeport-Stamford-Norwalk-Danbury. CT... 
Fairfield. CT 

Brownsville-Harfingen, TX ....... 

Cameron. TX 

Bryan-College Station. TX ..... 

Brazos. TX 

Buffalo. NY ....... 

Erie. NY 
Burlington. NC 


Alamance. NC 

Buffington, VT..... .-. 

Chittenden, VT 
Grand Isle, VT 

Caguas, PR -- 

Caguaa, PR 
Guarabo. PR 
San Lorenz. PR 
Agues Buenas. PR 
Cayey. PR 
Cidra. PR 

Canton. OH .—.- 

Carroll. OH 
Stark. OH 

Casper. WY -- 

Natrona, WY 

Cedar Rapids, IA . 

Linn, IA 

Champaign-Urbana-Rantoul, IL. 
Champaign. IL 

Charleston. SC -- 

Berkeley. SC 
Charleston, SC 
Dorchester. SC 

Charleston, WV —. 


08828 

0.8805 

1.0375 

1.2043 

0.8809 

0.9497 

0.8916 

0.7888 

0.9368 

0.4592 


Kanawha, WV 
Putnam. WV 

•Charlotte-Gastonia-Rock Hill, NC-SC . 

Cabarrus, NC 
Gaston, NC 
Lincoln, NC 
Mecklenberg. NC 
Rowan, NC 
Union, NC 
York, SC 

Charlottesville, VA .... 

Albermarle. VA 
Charlottesville City. VA 
Fluvanna, VA 
Greene, VA 

Chattanooga, TN-GA .... 

Catoosa. GA 
Dade, GA 
Walker, GA 
Hamilton. TN 
Marion, TN 
Sequatchie. TN 

Cheyenne. WY ... 

Laramie. WY 

•Chicago. IL .-.-.—... 

Cook. IL 
Du Page. IL 
McHenry. IL 

Chico. CA - 

Butte, CA 

•Cincinnati. OH-KY-1N ...— 


0.8461 

0.8899 

0.7534 

0.8753 

0.8339 

0.9701 

09495 


0.9624 


0.9206 


0.7915 

1.0527 

1.1062 

0.9830 
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Addendum B.—Wage Index for Urban 
Areas— Continued 


[Areas that Qualify as Large Urban Areas Are 
Designated with an Asterisk] 


Urban area (constituent counties or county 
equivalents) 

Wage 

index 

Dearborn. IN 


Boone, KY 


Campbell, KY 


Kenton, KY 


Clermont OH 


Hamilton. OH 


Warren, OH 


Clarksville-Hopkinsville, TN-KY_ ^ 

0.7328 

Christian. KY 


Montgomery, TN 


•Cleveland, OH. 

1 0748 

Cuyahoga. OH 


Geauga. OH 


Lake, OH 


Median, OH 


Colorado Springs. CO. 

09625 

El Paso, CO 


Cofurob'a, MO.. 

0 9515 

Boone, MO 


Columbia. SC. 

0.8948 

Lexington, SC 

Richland, SC 


Columbus, GA-AL... 

0.7577 

Russell, AL 

Chattanoochee, GA 


Muscogee, GA 


•Columbus. OH. 

0.9682 

Delaware. OH 

Fairfield. OH 


Franklin, OH 


Licking, OH 


Madison, OH 


Pickaway, OH 


Union, OH 


Corpus Christi, TX-. 

0 8602 

Nueces. TX 

San Patricio. TX 


Cumberland, MD-WV. 

0.8195 

AHegeny, MD 

Mineral. WV 


•Dallas. TX... 

0.9447 

Collin, TX 

Dallas. TX 


Denton, TX 


Elks, TX 


Kaufman, TX 


Rockwall, TX 


Danville, VA. 

0.7513 

Danville City, VA 

Pittsylvania. VA 


Davenport*Rock Island-Moline, IA-IL_ 

0.8478 

Scott, IA 


Henry, IL 


Rock Island. IL 


Davton-Sprinpfiekl OH .. . 

0.9100 

Clark. OH 


Greene, OH 


Miami. OH 


Montgomery. OH 


Daytona Beach. FI_...___ _ 

0.8951 

Volusia, FL 


Decatur. AL. 

0.7483 

Lawrence, AL 

Morgen, AL 


Decatur, IL.. 

0.8293 

Macon, IL 

•Denver, CO. 

1.0767 

Adams, CO 

Arapahoe. CO 


Denver, CO 


Douglas, CO 


Jeflerson, CO 


Des Momes, IA. 

0.9179 


Addendum B.—Wage Index for Urban 
Areas— Continued 

[Areas that Qualify as Large Urban Areas Are 
Designated with an Asterisk] 


Urban area (constituent counties of county Wage 
equivalents) index 


Dallas, IA 
Polk. IA 
Warren, IA 

•Detroit, Ml__ 1.0837 

Lapeer, Ml 
Livingston, Ml 
Macomb, Ml 
Monroe, Ml 
Oakland, Ml 


Saint Ctair, Ml 
Wayne. Ml 


Dothan, AL... 

0.7576 

Dale, AL 

Houston, AL 


Dubuque. IA. _... 

0 8382 

Dubuque. IA 


Duluth, MN-WI_ 

0.9526 

SL Louis, MN 


Douglas, Wl 


Eau Claire, Wl. 

0 8495 

Chippewa, Wl 


Eau Clare. Wl 


El Paso, TX.... 

0 8722 

El Paso. TX 


Etkhart-Goshen, IN. . 

0.8589 

Elkhart. IN 

Elmira. NY ... .. 

0.8818 

Chemung, NY ' 

Enid, OK. 

0.8920 

Garfield. OK 

Erie, PA... 

0.9164 

Erie, PA 

Eugene-Springfield, OR_ 

1.0174 

Lane, OR 


Evansville, IN-KY....__j 

0.9284 

Posey, IN 


Vanderburgh, IN 


Warrick, IN 


Henderson, KY 


Fargo-Moorhead, ND-MN_ 

0.9715 

Clay. MN 


Cass, ND 


Fayetteville, NC. 

0.8303 

Cumberland. NC 

Fayetteville-Springdale. AR..-... 

0.7997 

Washington, AR 


Flint Ml— . 

1.1554 

Genesee. Ml 

Florence, AL. 

0.7724 

Colbert AL 

Lauderdale. AL 


Florence. SC. 

0.8436 

Florence. SC 

Fort Collins-Loveland, CO. 

1.0247 

Larimor. CO 


“Fort La uderdale-Hollywood-Pompano 


Beach. FL. 

1.0383 

Broward, FL 

Fort Myers-Cape Coral, FL. ...... 

0.9808 

Lee, FL 


Fort Pierce. FL. 

1.1051 

Martin, FL 

St. Lucie, FL 


Fort Smith, AR-OK. 

0.7939 

Crawford, AR 


Sebastian, AR 


Sequoyah, OK 


For Walton Beach, FL. 

0.6949 

Okaloosa. FL 

Forth Wayne, IN.. 

0.8910 

Allen, IN 

DeKalb. IN 


Whitley, IN 

| 

•Fort Worth-Artlngton, TX__ 

0.9498 1 


Addendum B.—Wage Index for Urban 
Areas—C ontinued 

[Areas that Qualify as Large Urban Areas Are 
Designated with an Asterisk] 

Urban area (constituent counties or county 

Wage 

equivalents) 

index 

Johnson, TX 

Parker, TX 

Tarrant TX 

Fresno. CA ___ 

. 1.0747 

Fresno, CA 

Gadsden. AL. 

0.8206 

Etowah, AL 

Gainesville, FL... 

0 6806 

Alachua. FL 


Bradford. FL 

Gatveston-Texas City, TX.. _ 

0.9459 

Galveston, TX 

Gary-Hammond. IN. 

Lake. IN 

Porter, IN 

Glen Falls, NY __ 

0.9485 

0.9239 

Warren, NY 

Washington. NY 

Grand Forks, NO..„. 

0 9586 

Grand Forks. ND 

Grand Rapkte, Ml... 

0.9892 

Kent Ml 

Ottawa. Ml 

Great Falls, MT ___ 

1.0001 

Cascade. MT 

Greeley, CO. 

09366 

Weld. CO 

Green Bay. Wl—„.. 

0.9594 

Brown, Wl 

Greensboro-Winston-Salem-High Point. NC.. 

0.9173 

Davidson, NC 

Davie. NC 

Forsyth, NC 

Guilford. NC 

Randolph, NC 

Stokes. NC 

Yadkin, NC 

Greenville-Spartanburg. SC ___ 

0.8911 

Greenville, SC 

Pickens, SC 

Spartanburg. SC 

Hagerstown, MD. 

0.9166 

Washington, MD 

Hamiiton-Middletown, OH ____ 

0.8461 

Butler, OH 

Harrisburg-Lebanon-Carfisle, PA„ .. 

0.9928 

Cumberland, PA 

Daupbm, PA 

Lebanon, PA 

Perry, PA 

•Hartford-MiddletcrwrvNew Britain-Bnstoi, 

CT .... 

1.1927 

Hartford, CT 

Litchfield, CT 

Middlesex, CT 

Tolland. CT 

Hickory, NC .. 

08809 

Alexander, NC 

Burke. NC 

Catawba. NC 

Honolulu, HI _ 

1.1591 

Honolulu, HI 

Houma-Thrtxxteux, LA ..._ 

0.7184 

Lafourche, LA 

Terrebonne, LA 

•Houston, TX... 

0.9788 

Fort Bend, TX 

Harris, TX 

Liberty, TX 

Montgomery, TX 

Waller, TX 


Huntington-Ashland, WV-KY-OH ... 

0.9446 
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Addendum B.—Wage Index for Urban 
Areas—C ontinued 

[Areas that Qualify as Large Urban Areas Are 
Designated with an Astensk] 


Urban area (constituent counties or county 
equivalents) 


Boyd. KY 
Carter. KY 
Greenup. KY 
Lasrence. OH 
Cabell. WV 
Wayne. WV 

Huntsville. AL. 

Madison. AL 

•Indianapolis. IN. 

Boone. IN 
Hamilton. IN 
Hancock. IN 
Hendricks. IN 
Johnson. IN 
Mahon. IN 
Morgan. IN 
Shelby. IN 

Iowa City. IA. 

Johnson. IA 
Jackson, ML. 


Jackson, Ml 
Jackson. MS — 
Hinds. MS 
Madison. MS 
Rankin. MS 
Jackson, TN« 


Madison. TN 

Jacksonville. FL««.«. 

Clay. FL 
Duval. FL 
Nassau, FL 
St Johns. FL 

Jacksonville. NC ...—. 

Onslow. NC 

Jamestown-Dunkirk, NY -- 

Chatauqua. NY 

Janesville-Beloit Wl . 

Rock, Wl 

Jersey City. NJ .. 

Hudson. NJ 

Johnson City-Kingsport-Bristol, TN-VA.. 
Carter, TN 
Hawkins. TN 
Sullivan. TN 
Unicoi. TN 
Washington. TN 
Bristol City, VA 
Scott. VA 
Washington. VA 

Johnstown, PA... . 

Cambria, PA 
Somerset PA 

Joliet IL ....—.— - - 

Grundy, IL 
Will, IL 

Joplin. MO .... 

Jasper, MO 
Newton. MO 

Kalamazoo. Ml.« .«.«.«... 

Kalamazoo. Ml 

Kankakee. IL ......— 

Kankakee. IL 

•Kansas City. KS-MO .. 

Johnson, KS 
Leavenworth. KS 
Miami. KS 
Wyandotte. KS 
Cass. MO 
Clay. MO 
Jackson. MO 
Lafayette. MO 
Platte. MO 
Ray. MO 

Kenosha. Wl -- 


Wage 

index 


0.8843 

0.9609 


0.9536 
0 8833 
0.7740 

0.7969 

0.9059 

0.7161 

0.7069 

0.8453 

1.0536 

0.8676 


0.8861 

1.0518 

0.7888 

1.1720 

0.8496 

0.9597 


0.8863 


Addendum B—Wage Index for Urban 
Areas—C ontinued 

[Areas that Qualify as Large Urban Areas Are 
Designated with an Asterisk] 


Urban area (constituent counties or county 
equivalents) 


Kenosha. Wl 
Killeen-Temple, TX... 
Bell. TX 
Coryell. TX 
Knoxville. TN.. 


Anderson, TN 
Blount TN 
Grainger. TN 
Jefferson. TN 
Knox, TN 
Sevier. TN 
Union, TN 

Kokomo. IN- 

Howard. IN 
Tipton, IN 

LaCrosse. Wl..— 

LaCrosse, Wl 

Lafayette. LA..«.—.« 

Lafayette. LA 
St Martin. LA 

Lafayette. IN_............ 

Tippecanoe. IN 

Lake Charles, LA...-.«. 

Calcasieu. LA 

Lake County. IL., 

Lake. IL 

Lakeland-Winter Haven, FL- 

Polk. FL 

Lancaster. PA «.«... 

Lancaster. PA 

Lansing-East Lansing. Ml. 

Clinton, Ml 
Eaton, Ml 
Ingham, Ml 

Laredo. TX 


Webb. TX 

Las Cruces, NM .— 

Dona Ana. NM 

Las Vegas. NV -- 

Clark, NV 

Lawrence. KS .—.— 

Douglas. KS 

Lawton. OK .—.« 

Comanche. OK 

Lewiston-Auburn, ME . 

Androscoggin, ME 

Lexington-Fayette, KY . 

Bourbon, KY 
Clark, KY 
Fayette. KY 
Jessamine, KY 
Scott KY 
Woodford. KY 
Lima, OH. 


Allen, OH 
Auglaize. OH 

Lincoln, NE .««.. 

Lancaster. NE 

Little Rock-North Little Rock, AR.. 
Faulkner. AR 
Lonoke. AR 
Pulaski. AR 
Saline. AR 

Longview-Marshall. TX -.«.- 

Gregg. TX 
Hamson. TX 

Lorain-Etyria. OH -- 

Lorain, OH 

•Los Angeles-Long Beach, CA . 

Los Angeles, CA 

Louisville, KY-IN ...— 


Wage 

index 


1.1305 


0.8700 


0.9444 

0.8964 

0.8234 

0.8440 

0.8382 

0.9417 

0.7665 

0.9266 

1.0232 

0.7284 

0.7916 

1.0641 

0.8945 

0.8396 

0.9065 

0.8454 


0.8070 

0.8964 

0.8428 

0.8699 

0.8919 

1.2366 

0.9100 


Addendum B.—Wage Index for Urban 
Areas—C ontinued 

(Areas that Qualify as Large Urban Areas Are 
Designated with an Astensk] 


Urban area (constituent counties or county 
equivalents) 


Dark. IN 
Floyd, IN 
Hamson, IN 
Bullitt. KY 
Jefferson, KY 
Oldham. KY 
Shelby. KY 

Lubbock. TX .«..«... 

Lubbock, TX 

Lynchburg. VA ... 

Amherst VA 
Campbell. VA 
Lynchburg City. VA 

Macon-Warner Robins. GA . 

Bibb. GA 
Houston, GA 
Jones. GA 
Peach. GA 

Madison. Wl ... 

Dane, Wl 

Manchester-Nashua, NH - 

Hillsborough. NH 
Mem mack. NH 

Mansfield. OH - 

Richland. OH 

Mayaguez, PR ---- 

Anasco, PR 
Cabo Rojo, PR 
Hormlgueros, PR 
Mayaguez. PR 
San German. PR 

McAllen-Edinburg-Mission, TX . 

Hidalgo. TX 

Medford. OR. 


Jackson. OR 

Metboume-Titusville, FL .. 

Brevard. FL 

Memphis, TN-AR-MS .««.««. 

Crittenden, AR 
De Soto. MS 
Shelby. TN 
Tipton. TN 

Merced. CA ------... 

Merced. CA 

•Miarrx-Hialeah, FL -- 

Dade. FL 

• Middlesex-Somerset-Hunterdon, NJ. 
Hunterdon. NJ 
Middlesex, NJ 
Somerset. NJ 

Midland. TX .... 

Midland, TX 

•Milwaukee, Wl ... 

Milwaukee, Wl 
Ozaukee. Wl 
Washington, Wl 
Waukesha, Wl 

•Minneapolis-St Paul. MN-WI . 

Anoka, MN 
Carver. MN 
Chisago. MN 
Dakota. MN 
Hennepin, MN 
Isanti, MN 
Ramsey, MN 
Scott. MN 
Washington, MN 
Wright, MN 
St. Croix. Wl 

Mobile, AL ..... 

Baldwin, AL 
Mobile. AL 

Modesto. CA ... 

Stanislaus. CA 

Monmouth-Ocean. NJ.—. 


Wage 

index 


0.8798 

0.8551 

0.8812 

1.0320 

1.0139 

0.8400 

0.4776 


0.7722 
1 0054 
0.9208 
0.9068 

1.0321 

1.0198 

1.0410 

1.0386 

0.9728 

1.0828 


0.8327 

1.1593 

0.9909 
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Addendum B.—Wage Index for Urban 
Areas—C ontinued 

[Areas that Qualify as Large Urban Areas Are 
Designated with an Asterisk] 


Urban area (constituent counties or county 
equivalents) 


Monmouth. NJ 
Ocean, NJ 

Monroe. LA... 

Ouachita, LA 

Montgomery. AL ..... 

Autauga. AL 
Elmore. AL 
Montgomery, AL 

Munc*e, IN ........ 

Delaware, IN 

Muskegon, Ml ........ 

Muskegon, Ml 

Naples, FL ...-.. 

Collier, FL 

Nashville. TN .-.. 

Cheatham. TN 
Davidson TN 
Dickson, TN 
Roberson, TN 
Ruthe»ford TN 
Sumner, TN 
Williamson, TN 
Wilson, TN 

•Nassau-Suffolk, NY --- 

Nassau. NY 
Suffolk. NY 

New Bedford Fall River-Attleboro, MA..„. . 

Bristol. MA 

New Haven-Waterbury-Meriden. CT . 

New Haven, CT 

New London-Norwich, CT. 

New London, CT 

•New Orleans. LA .... 

Jefferson, LA 
Orleans, LA 
St. Bernard, LA 
St. Charles. LA 
SL John The Baptist, LA 
St Tammany. LA 

•Mew York, NY ._.. 

Bronx, NY 
Kings. NY 
New York City, NY 
Putnam, NY 
Queens, NY 
Richmond, NY 
Rockland. NY 
Westchester, NY 

•Newark. NJ --—... 

Essex. NJ 
Moms. NJ 
Sussex, NJ 
Union, NJ 

Niagara Falls. NY .... 

Niagara, NY 

•Norfolk-Virginia Beach-Newport News, VA 
Cbesapeaka City. VA 
Gloucester. VA 
Hampton City. VA 
James City Co.. VA 
Newport News City, VA 
Norfolk City, VA 
Poquoson, VA 
Portsmouth City. VA 
Suffolk City. VA 
Virginia Beach City, VA 
Williamsburg City, VA 
York, VA 

•Oakland. CA . 

Alameda, CA 
Contra Costa, CA 

Ocala, FL . 

Marion. FL 

Odessa, TX .. 



Wage 

index 


0.7B71 

0.7745 

0.9075 

0.9491 

1.0333 

0.3406 


1.2650 

1.1723 

1.2106 

1.1582 

0.8909 


1.3479 


1.1242 

0.7567 

0.8523 


1.4532 

0.8622 

1.0849 


Addendum B.—Wage Index for Urban 
Areas—C ontinued 

(Areas that Qualify as t arge Urban Areas Aie 
Designated with an Asterisk] 


Urban area (constituent counties or county 
equivalents) 


Ector. TX 

Oklahoma City OK- 

Canadian, OK 
Cleveland, OK 
Logan, OK 
McClain. OK 
Oklahoma, OK 
Pottawatomie, OK 

Olympia, WA- 

Thurston. WA 
Omaha, NE-IA.. 


Pottawattamie, IA 
Douglas, NE 
Sarpy, NE 
Washington, NE 

Orange County. NY -- 

Orange, NY 

•Ortando. FI .. 

Orange. FL 
Osceola, FL 
Seminole, FL 

Owensboro, KY .. 

Daviess. KY 

Oxna/d-Ventura. CA . 

Ventura, CA 

Panama City, FI .. 

Bay, FL 

Parkersburg-Marietta, WV-OH . 

Washington, OH 
Wood. WV 

Pascagoula, MS —...... 

Jackson, MS 

Pensacola. FL.—... 

Escambia, FL 
Santa Rosa, FL 

Peoria, II. ....~. 

Peoria, IL 
Tazewell, IL 
Woodfcrd, IL 

•Philadelphia. PA-NJ ... 

Burlington, NJ 
Camden, NJ 
Gloucester. NJ 
Bucks, PA 
Chester, PA 
Delaware, PA 
Montgomery, PA 
Philadelphia, PA 

•Phoenix. AZ .-. 

Maricopa. AZ 

Pine Bluff, AR .. 

Jefferson, AR 

•Pittsburgh, PA ... 

Allegheny. PA 
Fayette, PA 
Washington, PA 
Westmoreland, PA 

Pittsfield. MA .. 

Berkshire, MA 

Ponce, PR. .... 

Juana Diaz, PR 
Ponce. PR 

Portland, ME .-... 

Cumberland. ME 
Sagadahoc, ME 
York, ME 

•Portland. OR . 

Clackamas. OR 
Multnomah, OR 
Washington, OR 
Yamhill, OR 

Portsmouth-Dover-Rochester. NH .. 
Rockingham. NH 
Stratford, NH 

Poughkeepsie, NY .. 


Wage 

index 


0.9153 


1.1012 

0.8997 

0 9205 
0.9829 

08158 

1.2091 

0.8640 

0.8547 

0.8763 

0.8631 

0.8717 

1.0962 


1.0438 

0.7879 

1.0137 

1.0792 

0.4606 

0.9300 

1.1583 

1.0115 

1.0458 


Addendum B.—Wage Index for Urban 
Areas—C ontinued 

(Areas that Qualify as Large Urban Areas Are 
Designated with an Astensk] 


Urban area (constituent counties or county 
equivalents) 


Dutchess. NY 

•Provktence-Pawlucket-Woonsocket, Rl 
Bristol, Rl 
Kent, Rl 
Newport, Rl 
Providence, Rl 
Washington, Rl 

Provo-Orem, UT... 

Utah. UT 

Pueblo. CO... 

Pueblo. CO 

Racine. Wl...~........ 

Racine. W! 

Raleigh-Durham, NC...~... 

Durham, NC 
Franklin, NC 
Otange, NC 
Wake, NC 

Rapid City, SD...... 

Pennington, SD 

Reading, PA.~. 

Berks. PA 

Redding. CA.. 


Shasta. CA 

Reno, NV ..—. 

Washoe, NV 

Richland-Kennewick, WA .. 

Benton, WA 
Franklin, WA 

Richmond-Peteisburg, VA.. ...— 

Charles City Co., VA 
Chesterfield, VA 
Colonial Heights City, VA 
Dinwiddie, VA 
Goochland. VA 
Hanover. VA 
Henrico. VA 
Hopewell City. VA 
New Kent, VA 
Petersburg City, VA 
Powhatan, VA 
Prince George, VA 
Richmond City. VA 

•Riverside-San Bernardino. CA . 

Riverside. CA 
San Bernardino, CA 

Roanoke, VA __—.- 

Botetourt, VA 
Roanoke. VA 
Roanoke City. VA 
Salem City, VA 

Rochester, MN .~. 

Olmsted, MN 

•Rochester, NY.. 


Livingston, NY 
Monroe, NY 
Ontario, NY 
Orleans, NY 
Wayne, NY 

Rockford, IL .—. 

Boone. IL 
Winnebago. IL 

•Sacramento. CA .. 

Eldorado, CA 
Placer, CA 
Sacramento, CA 
Yolo. CA 

Saginaw-Bay City-Midland, Ml .. 
Bay. Ml 
Midland, Ml 
Saginaw. Ml 

SL Cloud, MN .~. 


Wage 

index 


1.0657 


1.0239 

0.8730 

08453 

0.9474 

08408 
0.9098 
1.0559 
1 1628 
0.9410 

0.9426 


1.1091 

0.8292 

1.1039 

09719 

0.9291 

1.2244 

1.0461 

08927 
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Addendum B.—Wage Index for Urban 
Areas—C ontinued 

(Areas that Qualify as Large Urban Areas Are 
Designated with an Asterisk] 


Urban area (constituent counties or county 
equivalents) 


Benton, MN 
Sherburne, MN 
Steams, MN 

St. Joseph. MO _ 

Buchanan, MO 

•St. Louis. MO IL - 

Clinton, IL 
Jersey. IL 
Madison, IL 
Monroe. IL 
St. Clair, IL 
Franklin. MO 
Jefferson. MO 
St. Charles. MO 
St Louis. MO 
St. Louis City, MO 

Salem, OR .-.—. 

Manon, OR 
Polk. OR 

Salinas-Seaside-Monterey, CA — 

Monterey. CA 

•Salt Lake City-Ogden, UT - 

Davis. UT 
Salt Lake. UT 
Weber, UT 

San Angelo. TX -..— 

Tom Green, TX 

•San Antonio, TX - 

Bexar, TX 
Comal. TX 
Guadalupe. TX 

•San Diego. CA - 

San Diego, CA 

•San Francisco. CA - 

Marin. CA 
San Francisco. CA 
San Mateo. CA 

“San Jose. CA ... 

Santa Clara, CA 

•San Juan. PR .*--- 

Barcelona, PR 
Bayoman, PR 
Canovanas, PR 
Carolina, PR 
Catano. PR 
Corozal, PR 
Dorado. PR 
Fajardo. PR 
Florida. PR 
Guaynabo. PR 
Humacao. PR 
Juncos, PR 
Los Piedras, PR 
Loiza. PR 
Luguillo, PR 
Manati, PR 
Naranjito. PR 
Rio Grande. PR 
San Juan. PR 
Toa Alta. PR 
Toa Baja. PR 
Trojillo Alto. PR 
Vega Alta. PR 
Vega Beja. PR 

Santa Barbara-Santa Maria-Lompoc. CA . 

Santa Barbara. CA 

Santa Cruz. CA. .... 

Santa Cruz. CA 

Santa Fe. NM -—- 


Los Alamos. NM 
Santa Fe. NM 

Santa Rosa-Petaluma. CA — 
Sonoma. CA 

Sarasota. FI__ 


Wage 

index 


0.9422 

0.9397 


1.0455 

13052 

09941 

08147 

0.8450 

1.1945 

1.4517 

1.4661 

0.4991 


1.1779 

1.1829 

0.9170 

1.2968 

0.9790 


Addendum B.—Wage Index for Urban 
Areas—C ontinued 

[Areas that Qualify as Large Urban Areas Are 
Designated with an Asterisk] 


Urban area (constituent counties or county 
equivalents) 


Sarasota, FL 

Savannah. GA ---- 

Chatham. GA 
Effingham. GA 

Scranton-Wilkes Barre, PA - 

Columbia. PA 
Lackawanna. PA 
Luzerne, PA 
Monroe. PA 

U/, ^-n-ninn DA 

Wyoming, rA 

•Seattle. WA -- 

King. WA 
Snohomish, WA 

Sharon, PA ... 

Mercer. PA 
Sheboygan. Wl 


Sheboygan, Wl 

Sherman-Dentson. TX.. 

Grayson. TX 

Shreveport, LA. 

Bossier. LA 
Caddo. LA 

Sioux City. IA-NE-- 

Woodfcwry. IA 
Dakota. NE 

Sioux Falls, SO-- 

Minnehaha. SO 
South Bend-Misnawaka, IN 
St. Joseph. IN 
Spokane. WA. 


Spokane. WA 

Springfield. II_ 

Menard. IL 
Sangamon. IL 

Springfield. MO- 

Christian. MO 
Greene. MO 

Springfield, MA--- 

Hampden. MA 
Hampshire. MA 

State College. PA-- 

Centre, PA 

Steubenville-Weirton, OH-WV.. 
Jefferson, OH 
Brooke. WV 
Hancock. WV 

Stockton, CA.. 


San Joaquin. CA 

Syracuse. NY-----— 

Madison. NY 
Onondaga. NY 
Oswego. NY 

Tacoma. WA---- 

Pierce. WA 

Tallahassee. FI__— 

Gadsden, FL 
Leon. FL 

•Tampa-St. Petersburg-Ctearwater, FL. 
Hernando. FL 
Hillsborough, FL 
Pasco. FL 
Pmeitas, FL 

Terre Haute. IN. 

Clay. IN 
Viro. IN 

Texarkana-TX-Texarkana, AR... 

Miller, AR 
Bowie. TX 

Toledo. OH- 

Fulton, OH 
Lucas. OH 
Wood. OH 

Topeka. KS.. 


Shawnee. KS 
Trenton, NJ-- 


Wage 

index 


0.8335 

0.8923 


1.0881 

0.9180 

0.8880 

0.9097 

0.9308 

0.8511 

0.8841 

1.0076 

1.0701 

0.9304 

0.8089 

0.9632 

0.9910 

0.8720 

1.1623 

0.9570 

0.9877 

0.9229 

0.9196 

0.8768 

0.8050 

0.9002 

0.9311 


Addendum B—Wage Index for Urban 
Areas—C ontinued 

(Areas that Qualify a9 Large Urban Areas Are 
Designated with an Asterisk] 


Urban area (constituent counties or county 
equivalents) 


Mercer. NJ 

Tucson. AZ . 

Pima. AZ 

Tulsa. OK .«.... 

Creeks. OK 
Osage. OK 
Rogers. OK 
Tulsa. OK 
Wagoner, OK 

Tuscaloosa. AL . 

Tuscaloosa. AL 
Tyler, TX. 


Smith. TX 

Ubca-Rome. NY ..—.. 

Herkimer, NY 
Oneida. NY 

VaWejo-fairfield-Napa, CA ..— 

Napa, CA 
Soiano. CA 

Vancouver. WA.„ .. - 

Clark. WA 

Victoria. TX .... 

Victoria. TX 

Vineland-MillevtHe-Bridgeton. NJ. -- 

Cumberland. NJ 

Visalia-Tulare-Porterville, CA . — 

Tulare, CA 

Waco. TX ....----- 

McLennan, TX 

•Washington. DC-MD-VA ...— 

District of Columbia. DC 
Calvert. MD 
Charles. MD 
Frederick, MD 
Montgomery. MD 
Prince Georges. MD 
Alexandria City, VA 
Arlington, VA 
Fairfax. VA 
Faidax City. VA 
Falls Church City. VA 
Loudoun, VA 
Manassas City. VA 
Manassas Park City, VA 
Prince William. VA 
Stafford. VA 

Waterioo-Cedar Falls, IA -- 

Black Hawk, IA 
Bremer. IA 

Wausau. Wl 


Marathon, Wl 

West Palm Beach* Boca 

Beach. FI ___ 

Palm Beach, FL 
Wheeling. WV-OH. 

Belmont OH 
Marshall. WV 
Ohio. WV 

Wichita. KS ... 

Butter, KS 
Ha'vey. KS 
Sedgwick. KS 

Wichita Falls, TX . 

Wichita, TX 

Williamsport, PA.„ . 

Lycoming, PA 
Wilmington. DE-NJ-MD 
New Castle. DE 
Cecil. MD 
Salem. NJ 
Wilmington. NC 
New Hanover. NC 


Raton-Dekay 


Worcesler-Rtchburg-Leominister. MA- 


1.0218 Yakima. WA...—.. 10210 


Wage 

index 


0.9628 

0.8540 


0.8529 

0.9847 

0.8162 

1.2929 

1.072 2 
0.9002 
0.9768 
1.0402 
0.7822 
10951 


08650 

0.9757 

1.0087 

0.8098 

0.9818 

0.8179 

0.8872 

1.0879 

0.8720 

1.0740 
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Addendum B.— Wage Index for Urban 
Areas— Continued 


(Areas that Qualify as Large Urban Areas Are 
Designated with an Asterisk] 


Urban area (constituent counties or county 
equivalents) 

Wage 

index 

Yakima, WA 


York, PA. . J.— .. 

0.8981 

Adams. PA 

York, PA 


Youngstown-Warren. OH. 

0.9875 

Mahoning, OH 


Trumbull, OH 


Yuba City, CA.___ 

1.0176 

Sutter, CA 

Yuba, CA 


Yuma, AZ. 

0.8893 



Wage Index For Rural Areas 


Nonurban area 

Wage 

index 

Alabama. 

0.7127 

1.3529 

0.8604 

Alaska. 

Arizona... 


Wage Index For Rural Areas— 

Continued 


Nonurban area 

Wage 

index 

Arkansas. 

0.6973 

California. 

1 0151 

Colorado. 

0 8416 

Connecticut. 

1.1916 

Delaware ...... 

0.6580 

Florida. 

0 8738 

Georgia. 

0 7770 

Hawaii. 

0 9627 

Idaho. 

0 8961 

Illinois. 

0 7707 

Indiana........ 

0.7807 

Iowa...... 

0.7534 

Kansas. 

0.7454 

Kentucky. 

0 7800 

Louisiana. 

0.7391 

Maine. 

0.8362 

Maryland ....... 

0.8069 

Massachusetts..... 

1.1723 

Michigan. 

0.8622 

Minnesota. 

0.8316 

Mississippi______........ 

0 6963 

Missouri .... 

0.7218 

Montana.... 

0.8262 

Nebraska. 

0.7001 

Nevada. 

0.9711 


Wage Index For Rural Areas— 

Continued 


Nonurban area 

Wage 

index 

New Hampshire....................... 

09555 

New Jersey 1 ... 

New Mexico .. J 

0.8325 

New York. 

0.8409 

North Carolina........ 

0 7868 

North Dakota. 

0.7726 

Ohio.... 

0.8461 

Oklahoma...... 

0.7407 

Oregon. 

0 9615 

Pennsylvania. .... 

0 8621 

Puerto Rico ... .. 

0.4337 

Rhode Island 1 ..... 


South Carolina. 

0.7657 

South Dakota. 

0 7175 

Tennessee. 

0.7347 

Texas. 

0 7596 

Utah..... 

0.9052 

Vermont. 

0.8617 

Virginia. 

0.7822 

Washington. 

0.9644 

We9t Virginia....... 

0.8501 

Wisconsin..... 

0 8453 

Wyoming....... 

0.8465 



1 All counties within the State are classified urban. 


Wage Index Values For Counties That Are Deemed Urban-Computed as Separate Urban Areas 


County 

Urban areas 

Wage 

index 

-- 1 — 

Limestone, Al......... 

Huntsville, AL. 

0 RAftA 

Marshall, AL. 

Huntsville, AL 

U.O^OO 

Charlotte. FL. 

Sarasota. FL. 

U.OHOO 

n Qfoi 

Indian River, FL. 

Fort Pierce, FL. 

U vDjJ 

t 0313 

Christian, IL. 

Springfield IL 

n Q9A9 

Macoupin, IL... 

St Louis MO-IL 


Mason, IL. 

Peoria, IL.... 

v-vi}3 » 

0 8717 

Clinton. IN. 

Lafayette, IN 

0 8440 

Henry, IN. 

Andersen IN 

1 0155 

Owen, IN. 

Bloomington IN 

1 \J l CC 

A 70. a a 

Jefferson, KS. 

Topeka KS 

U.fo'lO 

n qii i 

Allegan. Ml. 

Grand Rapids Ml 

U.iJOl 1 

O QAQ5 

Barry. Ml...__ 

Battle Creek Ml 

O 0107 

Cass. Ml. 

Benton Harbor Ml 

u.y IU# 

0 8822 

Ionia, Ml. 

Lansing-East Lansing Ml 

i ni on 

Lenawee, Ml. 

Ann Arbor, Ml 

1 U 1 £\J 

1 1073 

Shiawassee, Ml. 

FHnt, Ml... 

1 1347 

Tuscola, Ml . 

Saoinaw-Rav Citv-MiHlAnrt Ml 


Van Buren, Ml . 

uay v^uy-rviiuio* iu, Ml. ......... 

Kalamazoo, Ml . 

1.0154 

1 1 OCi 

Clinton. MO. 

Kansas City KS-MO 

1. UD1 
n QKQ7 

Cass, NE. 

Omaha NE 

U.vTO^# 

O R0Q7 

Caswell, NC...„_. 

Danville VA 

U.O&9# 

n 7PAA 

Cumtuck. NC . 

Norfolk-VA Beach-Newport News VA 

U. • COO 

n akoo 

Harnett, NC . 

Fayetteville NC 

ODt J 

A 700 0 

Genesee, NY. 

Rochester, NY 

v. f OOO 

Columbiana, OH . 

Beaver County, PA ... 

n OR7Q 

Morrow, OH .. ...... 

Mansfield, OH . 

U ffwf 5 

A oxci 

Preble. OH . 

Dayton-Sphngfield OH 

U.MD1 
a q i no 

Van Wert, OH . 

Lima, OH 

U.5» 1 UU 

A Q4K1 

Lawrence, PA . 

Beaver County, PA . 

U.WD 1 

A CA 70 

Cherokee. SC . 

Greerrville-Spartanburg SC 

A Q7CC 

Bedford. VA . 

Roanoke VA 

U.O/DO 

A 0900 

Fredericksburg City, VA . 

Washington, DC-MD-VA 

1 AQKl 

Isle of Wight, VA . .. 

Norfolk-VA Beach-N « wnor? Npwc VA 

1.993 1 

A QCOO 

Spotsylvania, VA.. 

Washington DC-MD-VA 

1 AQK1 

Jefferson, Wl. 

Milwaukee Wl 

1.1/93 1 

A QCQX 

Walworth, Wl. 

Milwaukee Wl 

U.9394 

A QCQi 

Jefferson, WV ... 

Washington, DC-MD-VA 

1 AQK1 

Lincoln, WV. 

Charleston, WV. 

1 .U99 1 

0.9547 




[FR Doc. 91-31166 Filed 12-30-91; 8:45 am] 
BILLING CODE 4120-01-M 






































































































































































































































































Tuesday 

December 31, 1991 


Part IV 

Department of 
Energy 

Office of Conservation and Renewable 
Energy 


10 CFR Part 420 

State Energy Conservation Program; 
Notice of Proposed Rulemaking and 
Public Hearings 






















67710 Federal Register / Vol. 


DEPARTMENT OF ENERGY 

Office of Conservation and 
Renewable Energy 

10CFR Part 420 

[Docket No. CE-RM-91-120] 

State Energy Conservation Program 

agency: Office of Conservation and 
Renewable Energy, DOE. 
action: Notice of proposed rulemaking 
and public hearing. 

summary: The Department of Energy 
(DOE) proposes to amend the 
regulations for the State Energy 
Conservation Program (SECP) to 
incorporate modifications to its enabling 
legislation occasioned by the passage of 
the State Energy Efficiency Programs 
Improvement Act of 1990 (SEEPIA), 
Public Law 101-440, which amended 
title III, part D of the Energy Policy and 
Conservation Act (the Act) (42 U.S.C. 
6321 et seq.). Changes required by 
SEEPIA include: Updating State energy 
efficiency goals; providing for a State 
energy emergency plan; broadening the 
range of permissible elements of State 
Energy Conservation Plans and 
eliminating the Supplemental State 
Energy Conservation Plan; and 
establishing an Energy Technology 
Commercialization Services Program. 
dates: Written comments (six copies) 
on the proposed rule must be received 
no later than February 14,1992 to ensure 
their consideration. Two public hearings 
are scheduled to be held: Washington, 
DC, on February 4, and Dallas, Texas, 
on January 29. Requests to speak at the 
hearing must be received no later than 
February 3. for Washington, DC, and 
January 27, for Dallas, Texas. 
addresses: All written comments (six 
copies), as well as requests to speak at 
the public hearing, are to be submitted 
to: U.S. Department of Energy, Office of 
Conservation and Renewable Energy, 
Hearings and Dockets, CE-90, room 6B- 
025, Docket Number CE-RM-91-120, 
1000 Independence Avenue, SW. f 
Washington, DC 20585, (202) 586-3012. 

The public hearings will each begin at 
8:30 a.m., and will be held at the 
following locations: 

Dallas, Texas: Earle Cabel Federal 
Building, 1100 Commerce Street, Room 
1B16A (1st Floor) 

Washington. DC: U.S. Department of 
Energy, 1000 Independence Avenue, 
SW., Room IE-245. 

Each person to be heard is requested 
to bring Fifteen copies of his/her 
statement. In the event any person 
wishing to testify cannot meet this 


*. i j ; f .»• : .j / : i r . * i , 
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requirement, alternative arrangements 
can be made with the Office of Hearings 
and Dockets in advance by so indicating 
in the letter or phone request to make an 
oral presentation. 

A transcript of the hearing, as well as 
other parts of the record, will be 
available for inspection between the 
hours of 9 a.m. and 4 p.m., Monday 
through Friday except Federal holidays 
at the following address: DOE Freedom 
of Information Reading Room, United 
States Department of Energy, room 1E- 
190, Forrestal Building, 1000 
Independence Avenue, SW., 

Washington. DC 20585. (202) 586-6020. 

For more information concerning 
public participation in this rulemaking 
proceeding, see section III, “Opportunity 
for Public Comment,” of this notice. 

FOR FURTHER INFORMATION CONTACT: 
Sandra S. Monje, State Energy Programs 
Division, Office of Technical and 
Financial Assistance, Department of 
Energy, Mail Stop CE-522, 5E-052, 
Forrestal Building, 1000 Independence 
Avenue, SW.. Washington, DC 20585, 
(202) 586-8295. 

Neal J. Strauss or Vivian Lewis, Office 
of General Counsel, Conservation and 
Regulations, Mail Stop GC-41, 6B-256, 
Forrestal Building, 1000 Independence 
Avenue. SW., Washington, DC 20585, 
(202) 586-9507. 

SUPPLEMENTARY INFORMATION: 

I. Introduction 

II. The Proposal 

III. Opportunity for Public Comment 

IV. Review Under Executive Order 12291 

V. Review Under Executive Order 12812 

VI. Review Under the Regulatory Flexibility 

Act 

VII. Review Under the Paperwork Reduction 
Act 

VIII. Review Under the National 
Environmental Policy Act 

IX. Other Federal Agencies 

X. The Catalog of Federal Domestic 

Assistance 

I. Introduction 

The enactment of the State Energy 
Efficiency Programs Improvement Act of 
1990 (SEEPIA), Public Law 101^40, on 
October 18,1990, requires changes to the 
regulations for the State Energy 
Conservation Program (SECP). which 
are codified at 10 CFR part 420. With 
this notice the Department proposes to 
amend the regulations for the SECP to 
bring that program into conformance 
with SEEPIA and to make several minor 
technical corrections to the existing 
regulatory language. 

The passage of SEEPIA expands the 
role of the SECP by: broadening the 
permissible program measures that may 
be included in the State plan; 
eliminating the Supplemental State 
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Energy Conservation Plan; and 
establishing an Energy Technology 
Commercialization Services Program. 
SEEPIA also sets new energy efficiency 
goals and provides for energy 
emergency planning activities. 

II. The Proposal 

DOE is proposing to delete all 
references to "supplemental plans” 
because SEEPIA repealed section 367 of 
the Act. In addition DOE proposes to 
revise references in § 420.6 to “ASHRAE 
90-75” to reflect the updating of that 
standard by the Association of Heating 
and Refrigeration Engineers (ASHRAE), 
and to reference the Council of Building 
Code Officials (CABO) model code that 
provides design requirements for energy 
improvements in new residential 
buildings. 

Section 420.1 Purpose and Scope 

DOE proposes to revise this section 
by adding a new paragraph (c) to reflect 
the SEEPIA requirement for States to 
plan for a goal of at least a 10 percent 
increase in energy efficiency from 
calendar year 1990 to calendar year 
2000. A State may choose to establish 
interim energy efficiency goals as well. 
This provision should be interpreted in 
view of explanatory comments 
contained in the House Committee 
report on SEEPIA, dated July 30,1990: 

The expired goal was written in terms of 
reducing total energy consumption. The new 
goal contained in this legislation was written 
in terms of efficiency, not total consumption. 
Efficiency in this instance means energy 
consumed per unit of state economic product. 
This distinction is important because it 
allows states that are growing to increase 
their total use of energy while still improving 
the efficiency with which they use energy. (H. 
Rept. No. 646,101st Cong., 2nd Sess. 13 (1990), 
reprinted in 1990 U.S. Code Cong. A Admin. 
News 1854). 

Section 420.2 Definitions 

As noted above, DOE is proposing to 
delete the definition of “supplemental 
plan,” because the requirements for such 
a plan was repealed by SEEPIA. DOE 
also is proposing to delete the definition 
of “ASHRAE 90-75” and substitute the 
definition of "ASHRAE/IES 90.1-1989” 
to reflect the fact that ASHRAE has 
updated its standard. Definitions would 
be added for “institution of higher 
education,” “small business,” “start-up 
business,” and “State economic 
product” because these terms have been 
introduced by SEEPIA. A definition for 
"commercially available” also would be 
added because questions concerning its 
meaning come up from time to time. The 
term “energy conservation measure” 
would be deleted because it is used only 
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in reference to “supplemental plans/' In 
addition, all references to “Operations 
Office Manager" would be replaced 
with "Support Office Director," to reflect 
a recent DOE functional realignment 

Section 420.3 Financial Assistance 

DOE proposes to delete references to 
supplemental plans, which no longer 
exist, and to delete that portion of the 
allocation formula (subsection c) which 
applies only to supplemental plans. 

Section 420.4 Annual State Plans 

As required by SEEPIA, DOE is 
proposing that States give assurance 
that Federal financial assistance under 
this program will be used to supplement 
and not supplant State and local funds 
devoted to program activities. The intent 
of this provision is to increase the 
amount of funds available for the 
program, not to offset funds available 
from other sources. 

As mandated by SEEPIA, DOE 
proposes in $ 420.4(b)(0) to require, 
effective October 1.1991, that a State 
shall submit to DOE, as part of its 
annual State plan, an energy emergency 
plan as a contingency against an energy 
supply disruption. The submission of 
such plan, while mandatory, will be for 
informational purposes only and without 
any requirement of approval by DOE. 
DOE regards this statutory requirement 
as a self-implementing provision, the 
language of which is self-explanatory. 
Should any questions arise, they will be 
handled by interpretation on a case-by¬ 
case basis. 

Section 420.6 Minimum Criteria for 
Required Program Measures for Plans 

As indicated earlier, DOE proposes to 
revise references to ASHRAE 90-75 for 
commercial and multifamily high-rise 
buildings to reflect the most recent 
version of the standard, now designated 
as ASHRAE/IES 90.1-1909, and for 
single-family and multifamily low-rise 
buildings to reference the CABO MEC- 
69- DOE also is proposing, as prescribed 
by SEEPIA. to require that States 
discuss in their annual State plans what 
procedures they have in effect for 
ensuring coordination among various 
local. State, and Federal programs, 
including any program administered by 
DOE ® Office of Technical and Financial 
Assistance and the Low Income Home 
Energy Assistance Program 
administered by the Department of 
Health and Human Services. 

Section 420.7 Optional Elements of 
State Energy Conservation Plans 

In this section, DOE proposes a 
significant expansion of optional 
program measures that may be included 


in State plans in addition to the five 
mandatory measures. The expanded list 
of eligible measures is taken from the 
statutory language contained in SEEPIA 
and is, for the most part, self- 
explanatory. One new optional program 
measure is an Energy Technology 
Commercialization Services Program, 
which is intended by Congress to 
strengthen State outreach programs to 
aid small and start-up businesses by 
fostering a broader application of 
engineering principles and techniques to 
energy technology products, 
manufacturing, and commercial 
production, as well as greater assistance 
in dealing with the Federal Government 
on energy technology related matters. 
Because a number of States have 
already successfully implemented such 
programs. DOE is reluctant to go beyond 
those requirements imposed on States 
by SEEPIA. However, DOE would 
particularly like to receive comments on 
this section which are informed by 
actual State experience. States wishing 
to explore setting up a program of this 
nature may wish to contact DOE’s 
Inventions and Innovation Division, 
which has had considerable experience 
in the commercialization process. 

Section 420.12 Prohibited Expenditures 

DOE proposes to revise this section to 
conform its language to the provisions of 
new $ 420.7. The “33 percent limitation" 
on building retrofit and weatherization 
measures remains with one exception. 
The 33 percent limitation will not apply 
in the case of regular and revolving loan 
programs, funded with petroleum 
violation escrow funds, that issue loans 
requiring repayment within 10 years or 
less. Additionally, DOE is proposing 
correction of two typographical errors: 

In § 420.12(c), removing the reference to 
§ 420.12(a)(6) and replacing it with the 
corrected reference, $ 420.12(a)(5); and 
in S 420.12(e)(4), correcting the word 
“find" to read “fund." 

III. Opportunity for Public Comment 

A. Written Comment Procedures 

Interested persons are invited to 
participate in this rulemaking by 
submitting data, views or arguments 
with respect to the matters set forth in 
this notice. 

Comments (0 copies) should be 
identified on the outside of the envelope, 
and on the documents themselves, with 
the designation: “State Energy 
Conservation Program, Notice of 
Proposed Rulemaking, Docket Number 
CE-RM-91-120. Six copies should be 
submitted. In the event any person 
wishing to submit a written comment 
cannot provide six copies, alternative 


arrangements can be made in advance 
with the Hearings and Dockets Office. 

Any person submitting information 
which that person believes to be 
confidential, and which may be exempt 
by law from public disclosure, should 
submit one complete copy, as well as 
two copies from which the information 
claimed to be confidential has been 
deleted. DOE shall make a 
determination of any such claim as set 
forth in 10 CFR 1004.11 (53 FR 15661, 
May 3.1908). 

B. Public Hearing Procedures 

DOE will hold two public hearings on 
this proposed rule on the dates and at 
the locations indicated in the 
“ADDRESSES” section of this notice. 

Any person who has an interest in the 
proposed regulation or who is a 
representative of a group or class of 
persons which has an interest in it may 
make a request for an opportunity to 
make an oral presentation. Request to 
speak at a hearing should be addressed 
to the Hearings and Dockets Office, at 
the address or phone number indicated 
in the “addresses” section of this 
notice. 

The person making the request should 
briefly describe his or her interest in the 
proceedings and, if appropriate, state 
why that person is a proper 
representative of a group. The person 
also should provide a phone number 
where they may be reached during the 
day. Each person selected to speak at a 
public hearing will be notified. They 
should bring fifteen copies of their 
statement to the hearing. In the event 
any person wishing to testify cannot 
meet this requirement, alternative 
arrangements can be made in advance 
with the Hearings and Dockets Office by 
so indicating in the letter or phone call 
requesting an opportunity to make an 
oral presentation. 

DOE reserves the right to select 
persons to be heard at the hearings, to 
schedule their presentations, and to 
establish procedures governing the 
conduct of the hearing. The length of 
each presentation will be limited to ten 
minutes. 

A DOE official will preside at the 
hearing. This will not be a judicial or 
evidentiary-type hearing, but conducted 
in accordance with 5 U.S.C. 553. At the 
conclusion of all initial oral statements, 
each person will be given the 
opportunity to make a rebuttal 
statement. The rebuttal statements will 
be given in the order in which the initial 
statements were made. 

Any participant who wishes to ask a 
question at the hearing may submit the 
question in writing to the registration 








67712 


Federal Register / Vol. 56, No. 251 / Tuesday, December 31, 1991 / Proposed Rules 


desk. The presiding officer will 
determine whether the question is 
relevant and material, and whether the 
time limitations permit it to be presented 
for an answer. 

Any further procedural rules needed 
for the proper conduct of the hearing 
will be announced by the presiding 
officer. 

If DOE must cancel a hearing, DOE 
will make every effort to publish an 
advance notice of such cancellation in 
the Federal Register. Notice of 
cancellation will also be given to all 
persons scheduled to speak at the 
hearing. Hearing dates may be canceled 
in the event no public testimony has 
been scheduled in advance. 

IV. Review Under Executive Order 
12291 

Today’s regulatory amendments were 
reviewed under Executive Order 12291. 
DOE has concluded that the rule is not a 
“major rule” because it will not result in: 
(1) An annual effect on the economy of 
$100 million or more: (2) a major 
increase in costs or prices for 
consumers, individual industries. 
Federal, State, or local government 
agencies or geographical regions; or (3) 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of the United States-based 
enterprises to compete in domestic 
export markets. In accordance with the 
requirements of the Executive Order, 
this notice has been reviewed by the 
Office of Management and Budget. 

V. Review Under Executive Order 12612 

Executive Order 12612 requires that 
regulations be reviewed for any 
substantial direct effects on States, on 
the relationship between the national 
government and the States, or on the 
distribution of power among various 
levels of government. If there are 
sufficient substantial direct effects, the 
Executive Order requires preparation of 
a federalism assessment to be used in 
decisions by senior policy-makers in 
promulgating or implementing the 
regulation. 

Today’s regulatory amendments will 
not have a substantial direct effect on 
the traditional rights and prerogatives of 
States in relationship to the Federal 
Government. Preparation of a federalism 
assessment is therefore unnecessary. 

VI. Review Under the Regulatory 
Flexibility Act 

These regulations were reviewed 
under the Regulatory Flexibility Act, 
Public Law 96-354, which requires 
preparation of a regulatory flexibility 
analysis for any regulation that will 


have a significant economic impact on a 
substantial number of small entities, i.e., 
small businesses, small government 
jurisdictions. DOE has concluded that 
the rule will affect most of the State and 
local government operating State energy 
conservation programs. The impact of 
the amendments in this rule will be to 
provide even greater flexibility to State 
and local governments to develop and 
operate their respective programs. 
Therefore, DOE certifies that there will 
not be a significant economic impact on 
a substantial number of small entities, 
and that preparation of a regulatory 
flexibility analysis is not warranted. 

VII. Review Under the Paperwork 
Reduction Act 

No new information collection or 
recordkeeping requirements are imposed 
on the public by today’s rules. However, 
OMB approval on Energy Savings 
Report, CD-62, has expired, and the 
form has been resubmitted for clearance 
under the Paperwork Reduction Act, 44 
U.S.C. 3501, et seq., or implementing 
regulations at 5 CFR part 1320. 
Comments on the information collection 
requirements contained in this rule 
should be submitted both to: U.S. 
Department of Energy, Office of 
Conservation and Renewable Energy. 
Hearings and Dockets. Docket 
Number CE-RM-91-120, at the address 
given earlier in this notice; and to the 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Washington, DC 20503, 

Attention Ron Minsk. 

VIII. Review Under the National 
Environmental Policy Act 

DOE has concluded that promulgation 
of these rules would not represent a 
major Federal action having a 
significant impact on the human 
environment under the National 
Environmental Policy Act (42 U.S.C. 

4321, et seq.), Council of Environmental 
Quality guidelines (40 CFR parts 1500- 
1508) and DOE environmental guidelines 
(10 CFR part 1021). Therefore, no 
environmental impact statement has 
been prepared. 

IX. Other Federal Agencies 

DOE has provided a draft copy of this 
notice to the Administrator of the 
Environmental Protection Agency, 
pursuant to section 7 of the Federal 
Energy Administration Act, as amended, 
15 U.S.C. 766. The Administrator had no 
comment. 


X. The Catalog of Federal Domestic 
Assistance 

The Catalog of Federal Domestic Assistance 
number for the State Energy Conservation 
Program is 81.041. 

List of Subjects in 10 CFR Part 420 

Energy conservation, Grant 
programs—energy, Reporting and 
recordkeeping requirements, Technical 
assistance. 

For the reasons set forth in the 
preamble. DOE hereby proposes to 
amend chapter II of title 10, Code of 
Federal Regulations, as set forth below: 

Issued in Washington, DC, November 5. 
1991. 

J. Michael Davis, 

Assistant Secretary, Conservation and 
Renewable Energy. 

In 10 CFR, chapter II, part 420 is 
amended as follows: 

PART 420—STATE ENERGY 
CONSERVATION PROGRAM 

1. The authority citation for part 420 is 
revised to read as follows: 

Authority: Title III, part D. as amended, of 
the Energy Policy and Conservation Act (42 
U.S.C. 6321 et seq.); Department of Energy 
Organization Act (42 U.S.C. 7101 et seq.). 

12. The table of contents is revised to 
read as follows: 

Sec. 

420.1 Purpose and scope. 

420.2 Definitions. 

420.3 Financial assistance. 

420.4 Annual State applications. 

420.5 Review and approval of annual State 
applications and State plans. 

420.6 Minimum criteria for required program 
measures for plans. 

420.7 Optional elements of State energy 
conservation plans. 

420.8 Extensions for compliance with 
required program measures. 

420.9 Administrative review. 

420.10 Technical assistance. 

420.11 Reports. 

420.12 Prohibited expenditures. 

420.13 Administration of financial assistance. 

3. Section 420.1 is amended by 
revising paragraph (a) and adding 
paragraph (c) to read as follows: 

§ 420.1 Purpose and scope. 

(a) This part prescribes requirements 
for program measures included in plans 
and guidelines for the development, 
modification, and funding of plans. It is 
the purpose of this part to promote the 
conservation of energy and to reduce 
the rate of growth of energy demand 
through the development and 
implementation of a comprehensive 
State energy conservation program and 
the provision of Federal financial and 
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technical assistance to States in support 
of such program. 

***** 

(c) Each State energy conservation 
plan with respect to which assistance is 
made available under this part on or 
after October 1,1991, shall contain a 
goal consisting of an improvement of 10 
percent or more in the efficiency of use 
of energy in the State concerned in the 
calendar year 2000, as compared to the 
calendar year 1990, and may contain 
interim goals. 

9420.2 [Amended] 

4. Section 420.2 is amended by (a) 
removing the definitions for "ASHRAE 
90-75,** “Energy conservation measure,’* 
“Operations Office Manager," and 
“Supplemental plan;" and by (b) adding 
the definitions of “ASHRAE/IES 90.1- 
1989," “CABO MEC-89," "commercially 
available," “institution of higher 
education,** ''small business," "start-up 
business," "State economic product," 
and "Support Office Director" to read as 
follows: 

9 420.2 Definitions. 

• * • * • 

ASHRAE/IES 90.1-1989 means the 
building design standard published in 
December 1989 by the American Society 
of Heating, Refrigeration, and Air- 
Conditioning Engineers, Incorporated, 
titled “Energy Efficient Design of New 
Building Except Low-Rise Residential 
Buildings." 

• • • • • 

CABO MEC-89 mean9 the model 
building code published in 1989 by the 
Council of American Building Officials, 
titled “CABO Model Energy Code/1989." 

* * • • * 

Commercially available means 
available for purchase by the general 
public or target audience in the State. 

***** 

Institution of higher education has the 
same meaning as such term is defined in 
section 1201(a) of the Higher Education 
Act of 1965 (20 U.S.C. 1141(a)). 

* • • • • 

Small business means a private firm 
that does not exceed the numerical size 
standard promulgated by the Small 
Business Administration under section 
3(a) of the Small Business Act (15 U.S.C. 
632) for the Standard Industrial 
Classification (SIC) codes designated by 
the Secretary of Energy. 

Start-up business means a small 
business which has been in existence 
for 5 years or less. 

State economic product means State 
gross national product (GNP). 

Suppport Office Director means the 
director of a DOE Field Support Office 


with responsibility for grant 
administration or any official to whom 
that function may be redelegated. 

99 420.3,420.4,420.5, 420.8,420.9, and 
420.11 [Amended] 

5. In 95 420.3. 420.4, 420.5. 420.8, 420.9, 
and 420.11 the words “Operations Office 
Manager" are changed to read "Support 
Office Director" in the following places: 

9 420.3(a); 9 420.4 (a), and (c) (2 times); 

9 420.5 (a) (3 times), and (b) (2 times); 

9 420.8; 9 420.9 (b) (2 times), and (f); and 
9 420.11 (introductory paragraph). 

6.10 CFR 420.3 is amended by 
removing paragraph (c), redesignating 
paragraph (d). (e), and (f) as paragraphs 
(c), (d). and (e). and revising paragraphs 

(a) , and newly redesignated paragraphs 
(c), and (e) to read as follows: 

9 420.3 Financial assistance. 

(a) The Support Office Director shall 
provide financial assistance to each 
State having an approved annual 
application from funds available for any 
fiscal year to develop, modify, or 
implement a plan. 

***** 

(c) The budget period covered by the 
financial assistance provided to a State 
according to 9 420.3(b) will be set by the 
State within parameters established by 
DOE. 

***** 

(e) Subawards which are included in a 
State’s approved SECP plan are 
authorized under this part. 

7. Section 420.4 is amended by 
revising the introductory text to 
paragraph (b), paragraphs (b)(2)(iv), and 

(b) (3), and by adding paragraphs (b)(5), 
(b)(6) and (b)(7) to read as follows: 

9 420.4 Annual Stata applications. 
***** 

(b) An application shall include with 
respect to a plan: 

***** 

( 2 ) * * * 

(iv) An explanation of how the 
minimum criteria for required program 
measures prescribed in 9 420.0 shall be 
satisfied. 

(3) A detailed description of the 
increase or decrease in environmental 
residuals expected from implementation 
of a plan defined insofar as possible 
through the use of information to be 
provided by DOE, and an indication of 
how these environmental factors were 
considered in the selection of program 
measures. 

***** 

(5) Each State receiving Federal 
financial assistance pursuant to this 
section shall provide reasonable 
assurance to DOE that it has established 
policies and procedures designed to 


assure that Federal financial assistance 
under this part and under 10 CFR part 
455 will be used to supplement, and not 
to supplant. State and local funds, and 
to the extent practicable, to increase the 
amount of such funds that otherwise 
would be available, in the absence of 
such Federal financial assistance, for 
those programs set forth in the State 
energy conservation plan approved 
pursuant to this part. 

(6) Effective October 1,1991, to be 
eligible for Federal financial assistance 
pursuant to this section, a State shall 
submit to DOE. as a supplement to its 
energy conservation plan, an energy 
emergency plan for an energy supply 
disruption, as designed by the State 
consistent with applicable Federal and 
State law. The contingency plan 
provided for by the program shall 
include an implementation strategy or 
strategies (including regional 
coordination) for dealing with energy 
emergencies. The submission of such 
plan shall be for informational purposes 
only and without any requirement of 
approval of DOE. 

(7) Federal financial assistance made 
available under this part to a State may 
be used to develop an energy emergency 
plan for dealing with energy 
emergencies referred to in paragraph 
(b)(0) of this section. 

8. Section 420.6 is amended by 
revising paragraphs (a)(3), (d)(3) and 
(d)(4), and by adding paragraph (f), to 
read as follows: 

9 420.6 Minimum criteria for required 
program measures for plans. 

• * * * * 

(a) * • # 

(3) For new public buildings, be no 
less stringent than the relevant 
provisions of ASHRAE/IES 90.1-1989; 
and 

• * * * • 

(d) # • • 

(3) For all new commercial and 
multifamily high-rise buildings, be no 
less stringent than ASHRAE/IES 90.1- 
1989; 

(4) For all new single-family and 
multifamily low-rise residential 
buildings, be no less stringent than 
CABO MEC-1989; 

***** 

(f) Procedures must exist for ensuring 
effective coordination among various 
local, State, and Federal energy 
conservation programs within the State, 
including any program administered 
within the Office of Technical and 
Financial Assistance of the Department 
of Energy and the Low Income Home 
Energy Assistance Program 
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administered by the Department of 
Health and Human Services. 

9. Section 420.7 is revised to read as 
follows: 

S 420.7 Optional elements of State energy 
conservation plans. 

(а) Other appropriate measures or 
programs to conserve and to promote 
efficiency in the use of energy may be 
included in the State plan. These 
measures or programs may include, but 
are not limited to, the following: 

(1) Programs of public education to 
promote energy conservation; 

(2) Programs to increase 
transportation energy efficiency, 
including programs to accelerate the use 
of alternative transportation fuels for 
State Government vehicles, fleet 
vehicles, taxis, mass transit, and 
privately owned vehicles; 

(3) Programs for financing energy 
efficiency and renewable energy capital 
investments, projects, and programs— 

(i) Which may include loan programs 
and performance contracting programs 
for leveraging of additional public and 
private sector funds, and programs 
which allow rebates, grants, or other 
incentives for the purchase and 
installation of eligible energy efficiency 
and renewable energy measures; or 

(ii) In addition to or in Lieu of 
programs described in paragraph 
(a)(3)(i) of this section, which may be 
used in connection with public or 
nonprofit buildings owned and operated 
by a State, a political subdivision of a 
State or an agency or instrumentality of 
a State, or an organization exempt from 
taxation under section 501(c)(3) of the 
Internal Revenue Code of 1906; 

(4) Programs for encouraging and for 
carrying out energy audits with respect 
to buildings and industrial facilities 
(including industrial processes) within 
the State; 

(5) Programs to promote the adoption 
of integrated energy plans which 
provide for 

(i) Periodic evaluation of a State's 
energy needs, available energy 
resources (including greater energy 
efficiency), and energy costs, and 

(ii) Utilization of adequate and 
reliable energy supplies, including 
greater energy efficiency, that meet 
applicable safety, environmental, and 
policy requirements at the lowest cost; 

(б) Programs to promote energy 
efficiency in residential housing, such 
as: 

(i) Programs for development and 
promotion of energy efficiency rating 
systems for newly constructed housing 
and existing housing so that consumers 
can compare the energy efficiency of 
different housing; and 


(ii) Programs for the adoption of 
incentives for builders, utilities, and 
mortgage lenders to build, service, or 
finance energy efficient housing; 

(7) Programs to identify unfair or 
deceptive acts or practices which relate 
to the implementation of energy 
efficiency measures and renewable 
resource energy measures and to 
educate consumers concerning such acts 
or practices; 

(8) Programs to modify patterns of 
energy consumption so as to reduce 
peak demands for energy and improve 
the efficiency of energy supply systems, 
including electricity supply systems; 

(9) Programs to promote energy 
efficiency as an integral component of 
economic development planning 
conducted by State, local, or other 
governmental entities or by energy 
utilities; and 

(10) In accordance with paragraph (b) 
of this section, programs to implement 
the Energy Technology 
Commercialization Services Program. 

(b) This section prescribes 
requirements for establishing State-level 
Energy Technology Commercialization 
Services Programs as an optional 
element of State plans. 

(1) The programs to implement the 
functions of the Energy Technology 
Commercialization Services Program 
shall: 

(1) Aid small and start-up businesses 
in discovering useful and practical 
information relating to manufacturing 
and commercial production techniques 
and costs associated with new energy 
technologies; 

(11) Encourage the application of such 
information in order to solve energy 
technology product development and 
manufacturing problems; 

(iii) Establish an Energy Technology 
Commercialization Services Program 
affiliated with an existing entity in each 
State; 

(iv) Coordinate engineers and 
manufacturers to aid small and start-up 
businesses in solving specific technical 
problems and improving the cost 
effectiveness of methods for 
manufacturing new energy technologies; 

(v) Assist small and start-up 
businesses in preparing the technical 
portions of proposals seeking financial 
assistance for new energy technology 
commercialization; and 

(vi) Facilitate contract research 
between university faculty and students 
and small start-up businesses in order to 
improve energy technology product 
development and independent quality 
control testing. 

(2) Each State Energy Technology 
Commercialization Services Program 
shall develop and maintain a data base 


of engineering and scientific experts in 
energy technologies and product 
commercialization interested in 
participating in the service. Such data 
base shall, at a minimum, include 
faculty of institutions of higher 
education, retired manufacturing 
experts, and National Laboratory 
personnel. 

(3) The services provided by the 
Energy Technology Commercialization 
Services Program established under this 
part shall be available to any small or 
start-up business. Such service programs 
shall charge fees which are affordable to 
a party eligible for assistance, which 
shall be determined by examining 
factors, including the following: the 
costs of the services received; the need 
of the recipient for the services; and the 
ability of the recipient to pay for the 
services. 

10. Section 420.11 is amended by 
revising paragraph (a) to read as 
follows: 

$420.11 Reports. 

***** 

(a) A quarterly program performance 
report and a quarterly financial status 
report. The reports shall contain such 
information as the Secretary may 
prescribe in order to monitor effectively 
the implementation of a plan. The 
reports shall be submitted within 30 
days following the end of each calendar 
year quarter. 

* * t * • 

11. Section 420.12 is amended by 
revising paragraphs (a)(4), (a)(5), (c), (e). 
(e)(1), (e)(2), (e)(4), (e)(5), and (e)(7), 
removing paragraph (e)(6)(iii), and 
redesignating paragraphs (e)(6) (iv) and 
(v), as (e)(6) (iii) and (iv) to read as 
follows: 

• • • • * 

(a) • * • 

(4) To subsidize utility rate 
demonstrations or State tax credits for 
energy conservation or load 
management; 

(5) To purchase equipment to conduct 
research, development, or 
demonstration of conservation 
techniques and technologies not 
commercially available. 
***** 

(c) Demonstrations of commercially 
available conservation techniques and 
technologies are permitted, and are not 
subject to the prohibitions of $ 420.12(a) 
(1) and (5), or to the limitation on 
equipment purchases of $ 420.12(b). 
***** 

(e) A State may use funds under this 
part to promote the purchase and 
installation of equipment and materials 
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for energy conservation building 
retrofits or weatherization subject to the 
following terms and conditions: 

(1) Such use must be included in the 
State’s approved plan and. if funded by 
petroleum violation escrow funds, must 
be consistent with any judicial or 
administrative terms and conditions 
imposed upon State use of such funds; 

(2) A State may use for these purposes 
no more than 33 percent of all funds 
allocated by the State to SECP in a given 
year, regardless of source, except that 
this limitation shall not include regular 
and revolving loan programs funded 
with petroleum violation escrow funds 
in which loans issued through such 
programs require repayment of principal 


•-i 


\ 

i 


and interest within 10 years or less. 

Loan documents shall ensure repayment 
and shall not include provisions of loan 
forgiveness. 

• * * • • 

(4) Funds must be used to supplement 
and no funds may be used to supplant 
energy conservation building retrofits or 
weatherization activities under the 
Weatherization Assistance Program for 
Low-Income Persons, 42 U.S.C. 6861 et 
seq., or the Institutional Conservation 
Program, 42 U.S.C. 6371 et seq., nor to 
fund operation and maintenance 
activities in any building which is 
eligible for assistance under the 
Institutional Conservation Program; 


(5) Subject to paragraph (e)(6) of this 
section, a State may use a variety of 
Financial incentives to fund purchases 
and installation of materials and 
equipment under this paragraph 
including, but not limited to, regular 
loans, revolving loans, loan buy-downs, 
performance contracting, rebates, and 
grants. 

(7) A State may use loan repayments, 
including any interest (or fees), only for 
activities which are included in the 
State's approved SECP plan. 

[FR Doc. 91-31109 Filed 12-30-91; 8:45 am) 
BILLING COD€ MSO-OI-M 








■■■■■ 

















































































































































































i 


Reader Aids 


Federal Register 

VoL 56, No. 251 
Tuesday, December 31, 1991 


INFORMATION AND ASSISTANCE 


Federal Register 


Index, finding aids & general information 

Public inspection desk 

Corrections to published documents 

Document drafting information 

Machine readable documents 

202-523-5227 

523-5215 

523-5237 

523-5237 

523-3447 

Code of Federal Regulations 


Index, finding aids & general information 

Printing schedules 

523-5227 

523-3419 

Laws 


Public Laws Update Service (numbers, dates, etc. 
Additional information 

) 523-6641 

523-5230 

Presidential Documents 


Executive orders and proclamations 

Public Papers of the Presidents 

Weekly Compilation of Presidential Documents 

523-5230 

523-5230 

523-5230 

The United States Government Manual 

General information 

Other Services 

523-5230 

i 

Data base and machine readable specifications 
Guide to Record Retention Requirements 

Legal staff 

Privacy Act Compilation 

Public Laws Update Service (PLUS) 

TDD for the hearing impaired 

523-3447 

523-3187 

523-4534 

523-3187 

523-6641 

523-5229 


FEDERAL REGISTER PAGES AND DATES, DECEMBER 


61109-61346. 

...2 

61347-63398. 

....3 

63399-63626. 

... 4 

63627-63860. 

....5 

63861-64184. 

...6 

64185-64468. 

... 9 

64469-64550. 

..10 

64551-64700. 

..11 

64701-64938. 

..12 

64939-65170. 

..13 

65171-65414..-. 

..16 

65415-65676. 

..17 

65677-65796. 

..18 

65797-65978. 

..19 

65979-66338. 

.20 

66339-66556. 

..23 

66557-66778.. 

..24 

66779-66952. 

.26 

66953-67138—..- 

.27 

67139-67466_ 

..30 

67467-67716-. 

..31 


CFR PARTS AFFECTED DURING DECEMBER 


At the end of each month, the Office of the Federal Register 
publishes separately a List of CFR Sections Affected (LSA), which 
lists parts and sections affected by documents published since 
the revision date of each title. 


1 CFR 

305 .-... 67139 

3 CFR 

Proclamations: 

6383 . 61345 

6384 . 63499 

6385 . 63401 

6386 . 63621 

6387 . 63881 

6388 . 63863 

6389 .-. 64467 

6390 . 64699 

6391 . 65409 

6392 . 65673 

6393 . 65675 

6394 . ....65797 

6395 . 65975 

6396 . 66773 

6397 . 66775 

6398 . 66951 

Exacutiva Orders: 

4456A (Revoked in 
pad by PLO 

6911) .—. 60927 

12543 (Continued by 

Notice of Decem¬ 
ber 26, 1991) . 67465 

12544 (Continued by 

Notice of Decem¬ 
ber 26, 1991) . 67465 

12687 (Amended by 

EO 12785) . 67451 

12736 (Superseded 
by EO 12786) . 67453 

12785 . 67451 

12786 . 67453 

12720 (Amended by 

EO 12783) . 65977 

12783 . 65977 

12784 . 66339 

Administrative Orders: 
Memorandums: 

November 26, 1991 . 64551 

December 12, 1991 . 65413 

Presidential Determinations: 

96-6 of December 6, 

1991 . 65171 

96-7 of December 6, 

1991 . 65173 

96-8 of December 6, 

1991.65175 

December 26, 199.1 . 67465 

4 CFR 

9V .-. 67467 

92 . .67467 

5 CFR 

293.. ._ .65415 


330_ 64469 

333_ 64469 

351_65415 


532. 

_ 63865 

831 . 

.67467 

842. 

.-.65418 

843. 

.65410 

930 

.63403 

Proposed Rules: 

831. 

.63879 

7 CFR 


16. 

.64187 

17.. 

.64939 

271. 

. 63592, 63597, 66120 

272. 

.63592. 63605 

273. 

..63592, 63605, 66120 

274. 

.63613 

278. 

.63592 

280. 

.63613 

301. 

.63550 

402. 

.64940 

404 . 

....64940 

408. 

.-.64940 

410. 

.64940 

411. 

.64940 

413 . 

.64940 

417. 

.64940 

418. 

.-64940 

419. 

.64940 

420. 

.64940 

421 . 

.-.64940 

423. 

.64940 

424_ 

.64940 

427. 

.64940 

428 . 

.64940 

429. 

.64940 

431. 

.-.64940 

432. 

.64940 

434. 

.64940 

436. 

.64940 

438. 

.64940 

439. 

.64940 

440. 

.64940 

442. 

.64940 

444. 

.64940 

448. 

.64940 

449. 

.64940 

452. 

.64940 

453. 

.64940 

905. 

.61347 

907.. 

.61109.64188. 65177. 


66341,67468 

911.. 

..66777 

920. 

.64941 

931-. 

.65799 

947.. 

.67146 

959.. 

..65677 

971. 

. 67148 

981. 

.65419 

984 . 

. 63405 

989..67149 
















































































































11 


Federal Register / Vol. 56, No. 251 / Tuesday, December 31, 1991 / Reader Aids 


1240.64475 

1403.66954 

1773.61354 

1807. 67740 

1822 ....67740 

1823 . 67740 

1890U.67740 

1910. 66956 

1927.67740 

1930.66956 

1940 _ 66956 

1941 .67740 

1943 .67740 

1944 .65981, 66956, 67740 

1945 .67150, 67740 

1951. 66956, 67740 

1955..67740 

1965.66956. 67740 

Proposed Rules: 

Ch IV.66605 

12. 65964 

51™.65688 

53 . 67544 

54 .64562, 67544 

235.63882, 65540 

246. 61185 

274.65114 

276 . 65114 

277 .65114 

278 .65114 

301.63550 

318. 64563 

400 .67228 

401 .66605 

907 . 65023 

908 . 65023 

918 . 64565 

919 . 64288 

929. 67033 

979.65449 

985. 67544 

989. 63469 

1001. 66482 

1004. 66482 

1030. 63470 

1032. 66798 

1124. 66482 

1205. 65450 

1211™. 66799 

1427.™. 67547 

1435.61191,66377 

1610.61201, 66606 

1717. 61201, 66606 

1744. 61201, 66606 

1942 . 66606 

1951.64484 

1001.65801 

1004. 61348, 65801 

1030. 66953 

1124. 65801 

1139.65820. 66779 

1205.64470, 65979. 66670 

8 CFR 

214.61111,66965 

Proposed Rules: 

103. 61201 

214.61201 

223. 61201 

223a.61201 

248. 61201 

264. 61201 

292.61201 

9 CFR 

78. 65782 


82 . 

..65985, 66557 

92 . 

..63627, 66780 

94 . 

. 63865 

95 . 

.63865 

101-18 . 

. 66782 

109 .. 

. 66782 

112-18 .... 

.66782 

113 . 

.66558, 66785 

317. 

.67485 

325. 

.65179 

327. 

.65179 

381. 

..65179, 67485 

Proposed Rules: 


91. 


92. 

.63694 

318. 

.67011 

381. 

. 67011 

10 CFR 


2 . 

..61352, 64943 

9 . 

. 67152 

13 . 

. 64839 

19 . 

..61352, 65948 

20 . 

..61352, 64980 

30 . 

..61352, 64980 

31 . 

. 61352, 64980 

32 . 

. 61352 

34 . 

. 61352, 64980 

35 . 

. 61352 

39 . 

..61352, 64980 

40 . 

..61352, 64980 

50 . 

..61352, 64943 

54 . 

. 64943 

61 . 

. 61352 

70 . 

..61352,64980 

140 . 

. 64943 

961 . 

. 67648 

Proposed Rules: 


19 . 

.65949 

31.... 

-- 67011 

32. 

...67011 

50. 

.66377 

73 ... mm . 

. 65024 

420. . 

. 67709 

820—. 

...64290 

830. 

.64316 


835. 64334 


11 CFR 


100. 

.67118 

104. 

.67118 

Proposed Rules: 

114. 

.64566 

12 CFR 

19. 

.63551 

203. 


208. 

.63406 

211. 

.63406 

213. 

.65180 

221. 

.66120 

229. 

.66343 

265. 

.67153 

268. 

.64190 

613. 

.65986 

618. 

.65986 

705. 

.67154 

900. 

.67155 

Proposed Rules: 

226. 

.67233 

556. 

.67236 

564. 

.67548 

567. 

.67551 

615. 

.65691 

902. 

.67239 

904. 

.67242 


906. 

909. 

13 CFR 

101. 

123. 

14 CFR 

1. 

11. 

21. 

25. 

29. 

.67247 

. 67250 

.65821 

.65954, 67159 

. 65638 

.65638 

.66786 

.63760 

.66786 

39. 

...61353, 61365, 63628, 

63633,64191,64476,64701, 

65181,65783,65824,65826- 


65829 

45. 

.65638 

61. 

.65638 

65. 

.65638 

71. 

...61288, 61366, 61367, 

64477,65182.65638,65826, 

65830,65831,66121.66343 

73. 

.66343 

75. 

.65638 

91. 

.65638, 65783 

93. 

.65638 

95. 

.67159 

97. 

...61638, 61370, 63870, 

63873,65638,65832,67485 

101. 

.65638 

103. 

.65638 

105. 

.65638 

121. 

...63760, 65398, 65638 

125. 

.63760 

127. 

.65638 

135. 

...65638 

137. 

.65630 

139. 

.65638, 66960 

171. 

.65638 

247. 

.67170 

1213. 

.66787 

Proposed Rules: 

21. 

.66810 

29. 

.66810 

39. 

. 61212,61213, 64485- 

64487,65196, 65197,65861. 


66379,66810,67017 

71. 

.65199, 65863 

382. 

.65200 

15 CFR 


265. 

.66969 

400. 

.65833 

768. 

.64478, 65930 

771. 

.64478, 65930 

772. 

.64478, 65930 

773. 

.64478. 65930 

774. 

.64478, 65930 

775. 

.64478, 65930 

787. 

.64478, 65930 

799. 

.66558, 67171 

943. 

.63634 

Proposed Rules: 

Ch. VII. 

.65202 

16 CFR 


1000. 

.67174 

17 CFR 


30. 

.66345 

Proposed Rules: 

240. 

.61391 

249. 

.61391 

18 CFR 


2. 

.63648, 65990 


4. 

..61137 

16. 

.61137 

154. 

.63648, 65990 

157. 

.63648, 65990 

284. 

.63648, 65990 

375. 

...65990 

380. 

.63648, 65990 

382. 

.63408 

Proposed Rules: 

Ch. 1. 

.65863 

101. 

.64567 

201. 

.64567 

19 CFR 


24. 

.63648 

Proposed Rules: 

4. 

.61214 

10. 

....61214 

18. 

.67253 

19. 

.64580 

102.. 

.61214 

Ill. 

.64580 

112.. 

...64580 

122. 

...64580, 66814, 67253 

134. 

.61214 

146. 

.64580 

177. 

.61214 

353. 

..63696 

20 CFR 


320. 

....65678 

401. 

.66561 

416. 

.61287, 65682 

Proposed Rules: 

10. 

.66817 

404. 

...63893, 65702, 66482 

416. 

.65714 

422. 

.63893, 66482 

21 CFR 


3... 

..... 66347 

5. 

.64687, 65930 

106. 

.66566 

172. 

.66969 

176. 

.65782 

178. 

.65782 

310. 

.63554 

358. 

.63554 

510. 

...63875, 64553, 65833 

520. 

.64289 

522. 

.67174, 67175 

556. 

.67175 

558. 

.64702, 66573 

620. 

.63409 

1308. 

.61372 

Proposed Rules: 

Ch. 1. 

.67440 

5. 

.61391 

10. 

.65544 

12. 

.65544 

16. 

.65544 

20. 

..61391,65544 

100. 

...61391 

101. 

...61391 

105. 

.61391 

130. 

.61391 

211. 

.64216 

226. 

.65581 

314. 

.64216 

331. 

.66754 

340. 

.66758 

343. 

.66761 

357. 

.66742 

347. 

.65873 

356. 

.65930 

369. 

.65930 
























































































































































































































































Federal Register / Vol. 56, No. 251 / Tuesday, December 31, 1991 / Reader Aids 


iii 


- 

510. 

-..--..... 

_65544, 65581 

511..... 

_65544 

514_ 

803. 

..64216, 65544, 65581 
.64839 

807_ 

.. .64839 

1310_ 

... .64582 

1313_ 

_64582 

22 CFR 

89. 

.........66970 

514. 

.65991 

24 CFR 



92.—.65312 

201. 66975 

203. 66975 

234. 66975 

3282. 65183 

Proposed Rule*: 

10.- 64839 

214. 64724 

220- 65540 

3500.64446, 65541, 66120 

25 CFR 

Proposed Rule*: 

83. 66492 

26 CFR 

1.61159,63410.63420. 

64980,65684,66348,66978, 
67176.67487.67509 

14a. 61159 

156.65684 

301.64980, 65167, 66995, 

67178,67487 

602. 63420. 65684, 66348. 

66995,67176,67492,67509 
Proposed Rule*: 

1.61391, 63471-63551, 

67018,67023,67255,67256, 

67553.67557 
301.65461, 67023, 67024, 

67533.67557 
602. 67256 

27 CFR 

5___ 

Proposed Rules: 

4 . 

5 . 


,..63398, 64839 

-64584 

.64553 


28 CFR 

0.64192 

68. 64545 

29 CFR 

102.61373 

791.67520 

1910.64004 

2603.66357 

2610.66573 

2619. 64982, 64983 

2621.64984 

2676.64985 

Proposed Rules: 

500. 64216 

2617.. 66482 


30 CFR 

202 . 

203. 

206. 

761. 

780. 


66358 

.66358 

.66358 

.65612 

.65612 


784 . 

785 . 

816_ 

817. 

913. 


.65612 

.65612 

-.65612 

_65612 

..64986 


914. 64994, 64996 

920.—61160, 63649 

931. 87520 

935. 64192 

Proposed Rules: 

56 . 67364 

57 - 67364 

70 . 67364 

71 . 67364 

75. 67364 

206. 64724 

700.65716 

785. 65716 

795_ 66003 

827_ 65716 

870. 66003 

872 ._.66003 

873 . 66003 

874 . 66003 

875 . 66003 

876 . 66003 

886.....66003 

904.. 65030 

917 . 65032, 67558 

918 . 61215 

931. 65032 

934 . 65033, 65034 

935 . 67559 

944.63699 

950.. 67560 

31 CFR 

500. —.65992 

550..66993 

560—.61373 

32 CFR 

40a.—.66359 

187 .64481 

188 - 64481 

189 . 64481 

190 . 64481 

197. 64481 

204.—.64481 

205. 64194 

214. 64481 

223. 64553 

235. 64481 

265. 64481 

271—.64481 

2861. 64481 

288 . 64481 

289 . .....64481 

291b--_...64481 

296. 64481 

336. 64481 

337.. 64481 

338. 64481 

376.65420 

519. 65382 

701—. 66574 

1285. 65423 

Proposed Rules: 

169a.67024 

199.—. 64488 

220- 66381 


33 CFR 

100 . 

117. _ 

153 . 


165. 

...63660, 65188, 65189 

Proposed Rules: 

1 .. 

.....65786 

100. 

.63700 

117.. 

. 63701, 66326, 66598 

130. 

.61218 

131. 

.61216 

132. 

.61216 

137..... 

61216 

143. 

.65786 

162. 

..65720 

165. 

.66599 

328. 

.65964 

Proposed Rules: 

117.. 

.66609 

143.... 

....66705 

155. 

.66611 

34 CFR 


3. 

.65388 

325. 

.66290 

668. 

.61330, 66494 

682. 

.64702 

Proposed Rules: 

300. 

.67420 

303. 

-67420 

600-*_ 

_63574 

668. 

.63574, 66496 

36 CFR 


223_ 

_65834 

230.. 

.63580 

241_ 

_63461 

327_ 

_61163,65190 

Proposed Rules: 

62. 

.65203 

242. 

.63702, 64404 

261. 

.66308 

290.... 

__66388 

37 CFR 


1 . 

.65142. 66670 

2. 

...65142, 66670 

202. 

.65000, 65190 

38 CFR 



.66788 

.67527 

.61162 


3 . 65845-65852 

13 . 65852 

36 .—..67196 

Proposed Rules: 

4 . 61216, 65874 

39 CFR 

111 . 67528 

Proposed Rules: 

111 . 63895 

3001 . 66391 

40 CFR 

51 . 65433 

52 .. 64703, 65441, 67197 

58 . 64482 

60 _ 63875, 65994 

61 . 63875, 65934, 65994, 

67537 

73 . 65592 

80 . 64704 

81 . 63464, 66599 

82 . 67368 

86 . 64704 

131 . —..64876 

141 _ 61287 

14Z.. . 61287 

180....63466, 63467, 65002, 

65003 


185. 

.65002 

186. 

.65002, 65003 

260. 

.66365 

261. 

.66997, 67197 

265. 

.66365 

280. 

.66369 

300. 

.66601 

799. 

.65442 

Proposed Rules: 

51. 

.65203 

52. 

...64727-64731, 65203, 

65204,66003,66612,67266 

55. 

.63848 

60. 

.64382. 65203 

61. 

.64217. 67561 

63. 

.64382 

72. 

.63002, 66005 

73. 

.63002, 66005 

75. 

.63002, 66005 

77. 

.63002, 66005 

80. 

.65461, 67038 

86. 

.65035. 65461, 67038 

110. 

.65964 

116. 

.65964 

117. 

.65964 

122. 

.65964 

131. 

.63471 

180. 

.65035 

185. 

.67268 

192. 

.67569 

230. 

.65964 

232. 

.65964 

261 . 

..63848 

264. 

.63848 

265. 

.63848 

300. 

.65462 

302. 

.63848 

414. 

.63897, 66120 

435. 

.65964 

41 CFR 

51-1. 

____64002 

51-2. 

__64002 

51-3. 

.64002 

51-4. 

.64002 

51-5. 

.64002 

51-6— 

.64002 

101-38.. 

..65445 

Proposed Rules: 

101-18.. 

. .64221 

42 CFR 

411 . 

____61374 

414. 

.65995 

431... 

.65853 

433 

.64195 

Proposed Rules: 

440. 

.66392 

441. 

__66392 

447 _ 

_64288 

43 CFR 

4. 

.61382. 65782 


Public Land Orders: 

3162. 

.63661 

6880 (Corrected by 

PL0 6918). 

.66602 

6916. 

. 64713 

6917. 

.66602 

6918. 

.66602 

Prooosed Rules: 

3800. 

.66614 

44 CFR 

64. 

.65005 




































































































































































































































IV 


Federal Register / Vol. 56, No. 251 / Tuesday, December 31, 1991 / Reader Aids 


67. 

.67001 

206. 

.64558 

Proposed Rules: 

67. 


81. 


83. 


3eoo . 

.66614 

45 CFR 


205. 

.66373 

Proposed Rules: 

233. 


235. 

.64195 

48 CFR 


30. 

.65005 

151. 

..65005 

153. 


197. 

.65005 

514. 

.61164 

550. 

.65998 

586. 

.65856 

Proposed Rules: 

2. 

.65786, 66675 

10. 

.65786 

12. 

.65786 

15. 


401. 

.63891.64839 

514. 

.66006 

552. 

.66827 

47 CFR 


0. 

.64714 

1. 

..63662, 64714, 65857 

2. 


21. 


22. 


25..... 

.66000 

61. 


63. 


65. 


73. 

.61168, 61169, 63663, 


63664,64207,64211,64842, 


65194,65195.65860,66788, 
66790 

74. 65191 

80. 64714 

87.64714 

90. 64842. 65857 

94. 63662, 64715, 66001 

Proposed Rules: 

Ch. 1.65721 

63. 65464 

73. 61220, 63704, 64228, 

64229,65206,65207,65721, 


65875,66006,66827 
90. 63472 

48 CFR 

Ch. 1.67126. 67412 

5._.... 67127. 67128 

8 . 67128, 67136 

9 .67128, 67129 

10 . 67130 

14 . 67412 

15 .67412 

19.67131 

22. 67136 

25.67132,67412 

31.67133 

33.67136, 67412 

42.67133 

45.67136 

49 .67134 

50 .67135 

52. 67135, 67136, 67412 


53. 

.67136 

202. 

.67412 

204. 

.67412 

205. 

.67412 

209. 

.67412 

211. 

.67412 

214. 

.67412 

215. 

.67412 

217. 

.67412 

219.... 

.67412 

222. 

.67412 

223. 

.67412 

225. 

.67412 

226. 

.67412 

227. 

.67412 

231. 

.67412 

232.. 

.67412 

233...... 

.67412 

237. 


239.. 

.67412 

242. 

_67412 

243. 

.67412 

245. 

.67412 

249. 

.67412 

250. 

.67412 

252. 

.67412 

253. 

.67412 

Appendix G. 

.67412 

701.. 

_67412 

702. 

.67412 

706. 

_67412 

715. 

..67412 

719. 


728. 


731..... 

.67412 

732. 

.67412 

737. 

.67412 

750. 

.67412 

752. 

.67412 

753. 

.67412 

Appendix H. 

.67412 

33. 

.67412 

970... 

.65446 

1832. 

.63877 

1852. 

.63877 

5243. 

.63664 

5252. 

.63664 

Proposed Rules: 


35. 

.64922 

52. 

.64922 

225. 

.64211 

252. 

-64211 

501. 


519. 


552. 

64212 

5446. 

.66008 


5452. 66008 


49 CFR 


37. 

.64214 

106.. 


107.. 

.66124 

171.. 

....66124 

172.. 


173.. 

.65541, 66124, 67542 

174.. 

.66124 

175.. 

.66124 

176.. 

.66124 

177.. 


178.. 

.66124 

179... 

.66124 

180... 

.66124 

190... 

.63764 

191... 


192... 

.63764 

195... 

.63764 


209..„.66790 

229. 66791 

230.. 66791 

231 . 66791 

232 . 66791 

234. 61169 

556.66375 

571.61386, 63676, 63682 

1011.67002 

1033.66792 

1152.61387 

1160.67002 

1181.67002 

1186.67002 


Proposed Rules: 


541.65876 

564. 65038 

567 . 61392 

568 .„...61392 

571 .63473, 63474, 63914, 

63921,64733,65038,65541, 

66395,67038,67042 

572 . 63922, 67042 

1035. 67269 

1109.64737 


50 CFR 


17. 61173,64716 

25.66793 

32 .66793 

33 . 66793 

204. 65007 

216. 67226 

247.67226 

298. 66001 

625. 63685, 66603 

630...65007 

642. 66001 

652. 61182, 61183 

658. 66603 

663_ 64723 

685. 63550 

Proposed Rules: 

Ch. 1.65964 

17. 63705, 64229, 65207, 

65209,65877,66400,66614, 
67046 

100. 63702, 64404 

Ch. II.64234 

Ch. IV.. 65964 

611.64002,65782 

641.67571 

672. 63487, 64002, 64288. 

64738,66009 

675. 63487, 64738, 65782, 

66009 
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Note: The List of Public Laws 
for the first session of the 
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completed and will be 
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enacted into public law during 
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102d Congress, which 
convenes on January 3, 1992. 
A cumulative list of Public 
Laws for the first session will 
be published in Part II of the 
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2. 1992. 
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be used in conjunction with 


"P L U S” (Public Laws Update 
Service) on 202-523-6641. 

The text of laws is not 
published in the Federal 
Register but may be ordered 
in individual pamphlet form 
(referred to as “slip laws”) 
from the Superintendent of 
Documents, U S. Government 
Printing Office, Washington, 

DC 20402 (phone. 202-512- 
2470). 
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